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HUIDEKOPER'S  LESSEE  v.  DOUGLASS.(a) 

THIS  was  a  case  certified  from  the  circuit  court  of  Under  the  lot 
the  United  States,  for  the  district  of  Pennsylvania,  in  Suf ^Jf'^i;** 
which  the  opinions  of  the  judges  of  that  court  were  op-  April,    i79% 

posed.  for  the  trie  of 

The  action  was  an  ejectment  to  try  the  title  of  the  lands,  &o.  th^ 
•'  Holland  Campany*^  to  a  very  large  tract  of  land  in  g«ntce,   by 
Pennsylvania,  lying  north  and  west  of  the  rivers  Ohio  ttiS^  UndJ 
and  Alleghany,  and  Cone wango  creek,  purchased  of  that  ipns   north 
state  under  the  act  of  assembly  of  the  3d  of  April|  1792,  JJe  ZVX  a 

which  act  is  as  follows,  viz.  hio  and  Aileg. 

hany,  and  Co* 
newango 

An  act  for  the  sale  of  the  vacant  lands  within  this  Com»  b**foroe^**2f 

tnonwealth*  armi    of   tho 

"Whereas  the  most  valuable  lands  within  this  com-  SSted  States 
mon  wealth,  included  within  the  purchase  made  from  the  was  prevented 
native  Indians  in  the  year  one  thousand  seven  hundred  and  a'ridimproyinl 
sixty-eight,  have  been  taken  up,  located,  and  apprbpriated  the  said  land 
♦for  the  use  of  divers  purchasers,  at  prices  heretofore  *  2 

established  by  law,  and  those  which  remain  unsold  and  *<"•  the  spao^ 
unsetded,  being  inferior  in  quality  or  situation,  cannot  fpom'ihe^Ste 
be  sold  at  the  same  prices :  And  whereas  the  prices  fixed  of  his  warranty 
by  law  for  other  lands  belonging  to  the  commonwealth  ^e^riiwd 

in  hit  endeaT- 

oars  to  make 

(a)  Present,  MarthcUf,  Ch.  J.   Cwking^  Paterwn,  Wathington  and  such     settle* 

Joknton,  Justices.  ment  and  im- 

provement.  Is 
excused  from 

making  such  actual  settlement  as  is  described  in  the  ninth  section  of  the  set,  and  tJi9 

irarriint  vests  in  such  grantee  a  fee>8imple. 

V01..IU.  B 


'  • 
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Hoiddwper'*  are  found  to  be  8ct  fii^b'as  to  discourage  actual  aetders 
*^JJ**       from  pur€ha8ing.tfi^i3«iiciproving  the  same : 
BoQgitat.         Section  LBe'it  ^therefore  enacted  by  the  eenate  and 
**■*"""     house  of  rj^pfj^entatives  of  the  commonwealth  of  Penn- 
syhaniaj  in'gerieral  assembiy  fnet^  and  it  is  hereby  enacts 
td  byi  ikeaimority  of  the  same^  That  from  and  after  the 
pa^dtpg^^ctf  this  act,  the  price  of  all  the  vacant  lands 
yn^h  the  limits  of  the  purchase  made  of  the  Indians 
*...in.tlie  year  one  thousand  seven  hundred  and  siz^-eight| 
;>\  *•*  afnd  all  preceding  purchases,  excepting  always  such  lands 
.  \  '*•'«*  as  have  been  previously  setded  upon  or  improved,  shall 
**%  '      be  reduced  to  the  9um  of  fifty  shillings  for  every  hun- 
dred acres ;    and  the  price  of  vacant  lands  within  the 
limits  of  the  purchase  m^de  of  the  Indiaos,  in  the  year 
one  thousand  seven  hundred  and  eighty-four,  and  lying 
east  of  Alleghany  river  and  Conewango  creek,  shall  be 
reduced  to  the  sum  of  five  pounds  for  every  hundred 
acres  thereof;  and  the  same  shall  and  may  be  granted 
to  any  person  or  persons  applying  for  the  same  at  the 
price  aforesaid,  in  the  manner  and  form  accustomed  un- 
der the  laws  heretofore  enacted  and  now  in  force. 

Sec.  11.  And  be  it  further  enacted  by  the  authority 
qforesaid^  That  from  and  after  the  passing  of  this  act, 
^1  other  'lands  belonging  to  this  commonwealth,  and 
within  the  jurisdiction  thereof,  and  laying  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and  Conewango 
creek,,  excepting  such  parts  thereof  as  heretofore  have 
been,  or  hereafter  sball  be,  appropriated  to  any  public  or 
dharitable  use,  shall  be,  and  are  hereby,  offered  for  sale 
to  persons  who  will  cultivate,  improve  and  setde  the 
same,  or  cause  the  same  to  be  cultivated,  improved  and 
settled,  at  and  for  the  price  of  seven  pounds  ten  shil* 
lings  for  every  hundred  acres  thereof,  with  an  allowance 
of  six  per  centum  for  roads  and  highways,  to  be  located, 
surveyed  and  secured  to  such  purchasers  in  the  manner 
hereinafter  mentioned. 
*  3  *Sec«  III.  And  be  it  further  enacted  by  the  authority 

aforesaid^  That  upon  the  application  of  any  person  who 
may  have  settled  and  improved,  or  is  desirous  to  settle 
and  improve,  a  plantation  within  the  limits  aforesaid,  to 
the  secretary  of  the  land-office,  which  application  shall 
contain  a  particular  description  of  the  lands  applied  for, 
there  shall  be  granted  to  him  a  warrant  for  any  quantity 
of  land  within  the  said  limits,  not  exceeding  four  hun- 
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tfred  acres,  requiring  the  surveyor-general  to  cause  the  HoMekyrt 
same  to  be  surveyed  for  the  use  of  the  grantee,  his      ^^^ 
heirs  and  assigns  for  ever,  and  make  return  thereof  to     Doogha. 
the  surveyor-general's  office,  within  the  term  of  six     •— — 
months  next  following,  the  grantee  paying  the  purchase* 
money,  and  all  the  usual  fees  of  the  land-office. 

Sec.  IV.  And  be  it  Jurther  enacted  by  the  authority 
qfore^cid^  That  the  surveyor-general  shall,  with  the 
approbation  of  the  governor,  divide  the  lands  thus  of- 
fered for  sale  into  proper  and  convenient  districts,  in 
such  manner  as  he  may  think  expedient,  so  that  the 
boundaries  of  each  district,  either  natural  or  artificial 
may  be  known,  and  appoint  one  deputy  surveyor  for 
each  district,  who  shall  give  bond  and  security,  as  b 
customary  with  other  deputy  surveyors  in  this  common* 
wealth,  and  shall  reside  within,  or  as  near  as  possible, 
to  his  respective  district;  and  every  such  deputy  sur- 
veyor  shall,  within  sixty  days  next  after  his  appointment, 
certify  to  the  surveyor-general,  the  county,  township  and 
place,  where  such  deputy  surveyor  shall  keep  his  office 
open,  for  the  purpose  of  receiving  warrants,  in  order 
that  all  persons  who  may  apply  for  lands  as  aforesaid, 
may  be  duly  informed  thereof ;  and  every  deputy  sur- 
veyor, who  shall  receive  any  such  warrant,  shall  make 
fair  and  clear  entries  thereof  in  a  book,  to  be  provided 
by  him  for  that  purpose,  distinguishing  therein  the  name 
of  the  person  therein  mentioned,  the  quantity  of  land, 
date  thereof,  and  the  day  on  which  such  deputy  sur- 
veyor shall  receive  the  same,  which  book  shall  be  open 
at  all  seasonable  hours  to  every  applicant,  who  shall  be 
entitled  to  copies  of  any  entries  therein,  to  be  certified 
as  such,  and  signed  by  the  deputy  surveyor,  the  party 
paying  one  quarter  of  a  dollar  therefor. 

♦Sec.  V.  And  be  it  further  enacted  by  the  authority  %  4 

qfore9aidt  That  the  deputy  surveyor  shall,  at  the  reason- 
able request  and  proper  cost  and  charges  of  the  respect- 
ive grantees,  in  such  warrants  named,  proceed  to  survey 
the  lands  in  such  warrants  described,  as  nearly  as  may 
be,  according  to  the  respective  priorities  of  their  war- 
rants ;  provided,  that  they  shall  not,  by  virtue  of  any 
warrant,  survey  any  tract  of  land,  that  may  have  been 
actually  settled  and  improved  prior  to  the  date  of  the 
entiy  of  such  warrant  with  the  deputy  surveyor  of  the 
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HoUlekopec's  district^  except  for  the  owner  of  such  settlement  and 

Lessee      improvement ;  and  having  perfected  such  surveys,  shall 

Uougiaai.    enter  the  same  in  a  book,  to  be  kept  by  the  deputy  sur« 

'  veyor,  and  to  be  called  the  survey  book;  and  the  same 

book  shall  remain  in  his  office,  liable  to  be  inspected  by 

any  person  whatsoe^ver,  who  shall  demand  to  ^ee   the 

same,   upon   the    payment  of   eleven   pence  for  every 

Search ;  and  the  deputy  surveyor  shall  cause  copies  of 

any  such  survey  to  be  made  out,  and  delivered  to  any 

person,  upon  the  payment  of  one  quarter  of  a  dollar  for 

each  copy* 

Sec.  VI.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  in^^  making  any  survey  by  any  deputy 
surveyor,  he  shall  not  go  oUt  of  his  proper  district  to 
perform  the  .same,  and  that  every  survey  made  by  any 
deputy  surveyor  without  his  proper  district  shall  be 
void  and  of  non  effect ;  and  the  surveyor^generaL  and 
his  deputies,  are  hereby  severally  directed  and  enjoined 
to  survey,  or  cause  to  be  surveyed,  the  full  amount  of 
land  contained  and  mentioned  in  any  warrant,  in  one 
entire  tract,  if  the  same  can  be  found,  in  such  manner 
and  form,  as  that  such  tract  shall  not  contain  in  front  on 
any  navigable  river  or  lake,  more  than  one  half  of  the 
length  or  depth  of  such  tract,  and  to  conform  the  lines 
of  every  survey  in  such  manner  as  to  form  the  figure  or 
plot  thereof,  as  nearly  as  circumstancts  will  admit,  to  an 
oblong,  whose  length  shall  not  be  greater  than  twice  the 
breadth  thereof;  and  in  case  any  such  survey  should  be 
found  to  contain  a  greater  quantity  of  laud,  than  is  men- 
tioned in  the  warrant  on  which  it  shall  be  made,  so  that 
such  excess  be  not  more  than  one  tenth  of  the  number 
of  acres  mentioned  in  such  warrant,  besides  the  usual 
allowance  for  roads  and  highways,  the  return  thereof 
f  5  shall,  nevertheless,  be  ^admitted,  under   the   warrant, 

provided  the  party  procuring  such  return  to  be  made, 
shall  forthwith  pay  to  the  receiver- general  of  the  land- 
office,  the  price  or'value  of  such  excess  or  overplus  land, 
at  the  same  rate  at  which  he  paid  for  the  land  mentioned 
in  the  warrant. 

§ec,  VII.  And  be  it  further  enacted  by  the  authority 
qforemi(iy  That  every  deputy  surveyor  to  be  appoint- 
ed by  virtue  of  this  act,  shall,  within  the  month  of 
February  in  the  next  year,  make  and  return  into  the 
office  of  the  surveyor-general,  plots  of  every  survey 
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xnrluch  he  shall  have  made  in  pursuance  of  any  warrant,  HuWekoper** 
connected  together  in  one  general  draft,  so  far  as  they       l^^*«« 
may  be  contiguous  to  each  other,  with  the  courses  and     Dotigiass. 
distances  of  each  line,  the   quantity  of  land   contain-     "  *" 

ed  in  each  survey,  and  the  name  of  the  person  for 
whom  the  same  was  surveyed  ;  and  every  succeeding 
year  he  shall  make  a  like  return  of  the  suf  veys  made  in 
the  year  preceding* 

Sec  VII L  And  be  it  further  enacted  by  the  authori- 
ty aforesaid^  That  the  deputy  surveyor  of  the  proper 
district  shall,  upon  the  application  of  any  person  who 
has  made  an  actual  settlement  and  improvement  on 
lands,  lying  north  and  west  of  the  rivers  Ohio  and  Alleg- 
hany, and  Conewango  creek,  and,  upon  such  person 
paying  the  legal  fees,  survey  and  mark  out  the  lines  of 
the  tract  of  land  to  which  such  person  may,  by  con- 
forming to  the  provisions  of  this  act,  become  entitled  by 
virtue  of  such  settlement  and  improvement  :  Ptovided^ 
That  he  shall  not  survey  more  than  four  hundred  acres 
for  such  person,  and  shall,  in  making  such  survey, 
conform  himself  to  all  the  other  regulations  by  this  act 
prescribed* 

Sec.  IX.  And  be  it  further  enacted  by  th$  authority 
aforesaid^  That  no  warrant  or  survey,  to  be  issued  or 
made  in  pursuance  of  this  act,  for  lands  lying  north 
and  west  of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wango creek,  shall  vest  any  title  in  or  to  the  lands  therein 
mentioned,  unless  the  grantee  has,  prior  to  the  date  of 
such  warrant,  made,  or  caused  to  be  made,  or  shall,  with- 
in the  space  of  two  years  next  after  the  date  of  the  same, 
make,  or  cause  to  be  made,  an  actual  settlement  there- 
on, by  clearing,  fencing  and  cultivating,  at  least  two 
acres  for  every  hundred  acres  contained  in  one  survey, 
erecting  thereon  a  messuage  for  the  habitation  of  man, 
and  *residing,  or  causing  a  family  to  reside  thereon,  ^  ^^ 

for  the  space  of  five  years  next  following  his  first  set- 
tling of  die  sanie,  if  he  or  she  shall  so  long  live  ;  and 
that  in  default  of  such  actual  settlement  and  residence, 
it  shall  and  may  be  lawful  to  and  for  this  common- 
wealth to  issue  new  warrants  to  other  actual  settlers  for 
the  said  lands,  or  any  part  thereof,  reciting  the  original 
warrants,  and  that  actuaJL  settlements  and  residence 
have  not  been  made  in  pursuance  thereof,  and  so  often 
3[s  defaults  shall  be  itiade,  for  the  time  and  in  the  man- 
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*'''*L^82?'^**  ner  aforesaid,  which  new  grants  shall  be  iindei^  and 
T.         subject  to   all   and   every    the    regulations  contained 
^"g^*^**-     in  this  act.     Provided  ahvaysj  nevertheless.  That  if  any 
such  actual  settler,  or  any  grantee,  in  any  tfuch   origi- 
nal or  succeeding  warrant,  shall,  by  force   of  arms  of 
the  enemies  of  the  United  States,  be  prevented  from 
making  such  actual  settlement,  or  be  driven  therefrom, 
and  shall  persist  in  his  endeavours  to  make  such  actual 
settlement  as  aforesaid,  then,  in  either  case,  he  and  his 
heirs  shall  be  entitled  to  have  and  to  hold  the   said 
lands,  in  the  same  manner  as  if  the  actual  settlement 
had  been  made  and  continued* 

Sec.  X.    And  be  it  further  enacted  by  the  authority 
aforesaid.  That  the  lands  actually  settled  aiid  improved 
according  to  the  provisions  of  this  act,  to  whosesoever 
possession  they  may  descend  or  come,  shall  be  and  re- 
main liable  and  chargeable  for  the  payment  of  the  con* 
sideration  or  purchase- money    at  the  rate  aforesaid, 
for  every  hundred  acres,  and  the  interest  thereon  ac- 
cruing from  the  dates  of  such  improvements;   and  if 
such  actual  settler,  not  being  hindered  as  aforesaid,  by 
death,  or  the  enemies  of  the  United  States,  shall  neg- 
lect to  ap{dy  for  a  warrant  for  the  space  of  ten  years 
after  the  time  of  passing  this  act,  it  shall  and  may  be 
lawful  to  and  for  this  commonwealth  to  grant  the  same 
lands,  or  any  part  thereof,  to  other,  by  warrants,  reci- 
ting such  defaults ;  and  die  grantees,^  complying  with 
the  regulations  of  this  act,  shall  have,  hold  and  enjoy, 
the  same  to  them,  their  heirs  and  assigns  ;  but  no  war- 
rant shall  be  issued  ,in  pursuance  of  this  act,  until  the 
purchase-money    shall  be  paid  to    the  receiver-gene- 
ral of  the  land-office. 

Sec.  XI.  And  be  it  further  enacted  by  the  attt/writy 
aforesaid.  That  when  any  caveat  is  determined  by  the 

%  ^  ^'board    of  property,    in   manner  heretofore  used  in 

this  commonwealth,  the  patent  shall,  nevertheless,  be 
stayed  for  the  term  of  six  months,  within  which  time, 
the  party  against  whom  the  determination  of  the  board 
is,  may  enter  his  suit  at  common  law,  but  not  after- 
wards ;  and  the  party,  in  whose  favour  the  determina- 
tion of  the  board  is,  shall  be  deemed  and  taken  to  be 
in  possession,  to  all  the  intents  .  and  purposes  of  try- 
ing the  title,  although  the  other  party  should  be  in  ac- 
2 
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t^iffl  posftesBion,  which  supposed  possession,  shall,  never-  HuWekopet't 
theless,  have  no  effect  upon  the  title ;  at  the  end  of         y. 
which  term  of  six  months  aforesaid,  if  no  suit  is  enter*    Douglas. 
ed^  a  patent  shall  issue  according  to  the  determination    —"■^^ 
of  the  board,  upon  the  applicant  producing  a  certifi** 
cate  of  the  prothonotary  of  the  proper  county  that  no 
suit  is  commenced,  or  if  a  suit  is  entered,  a   patent 
shall,  at  the  determination  of  such  suit,  issue,  in  com- 
mon form,  to  that  party  in  whom  the  title  is  jfound  by 
law  ;  and  in  both  cases,  the  patent  shall  be  and  remain 
a  fuU  and  perfect  title  to  the  lands  against  all  parties 
and   privies  to  the  said  caveat  or  suit ;  saving,   never- 
theless, to  infants,  femes  coverts^  persons  beyond   sea, 
non  compotes  mentes^  and  others  under  disabilities,  their 
respective   rights,  until  twelve  months  after  such  dis- 
abilities are  removed. 

Sec.  XII.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  no  direct  taxes  shall  be  levied,  assessed, 
or  collected,  for  the  use  of  this  commonwealth,  upon 
or  from  any  of  the  lands  or  tenements  lying  north  or 
vest  of  the  purchase  made  of  the  Indians,  in  the  year 
one  thousand  seven  hundred  and  sixty*eight,  or  the 
personal  estate  found  thereupon,  for  the  full  space 
or  term  of  ten  years,  from  and  after  the  passing  of 
this  act. 

Sec.  XIII.  And  be  it  further  enacted  by  the  authority 
c^orescid^  That  the  following  tracts  of  land  shall  be  re- 
served for  the  use  of  the  commonwealth,  that  is  to 
say,  at  Presqu'isle,  formed  by  Lake  Erie,  the  island  or 
peninsula  which  forms  the  harbpur,  and  a  tract  extend- 
ing eight  miles  along  the  shore  of  the  lake,  and  three 
miles  in  breadth,  so  as  to  include  the  tract  already  sur* 
veyed,  by  virtue  of  a  resolution  of  the  general  assem- 
bly, and  the  whole  of  the  harbour  formed  by  the  said 
Presqu'isle,  at  th^  mouth  of  Harbour  creek,  which  emp- 
ties into  the  *I«ake  Erie,  and  along  the  shore  of  the  ^  8 
lake,  on  both  sides  of  said  creek,  two  thousand  said 
acres. 

Sec.  XIV.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  all  the  lands  within  the  triangle  on 
Lake  Erie,  purchased  from  the  United  States,  shall  be 
taken  and  deemed,  and  they  are  hereby  declared  to  be, 
within  the  limits  of  the  county  of  Alleghany* 

Sec.  XV.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  it  shall  and  may  be  lawful  to  and  for 
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Hnidelcoper's  the  holder  or  holders  of  any   unsatisfied  warrant  and 
essee      warrants,  heretoiore  issued  for  lands,  agreeably  to  the 
Douglass,     seventh  section   of  the  act,  entitled  **  An  act  to  alter 
'  and  amend  an  act    of  assembly,    entitled   an    act  for" 

opening  the  land-office,  for  granting  and  disposing  of 
the  unappropriated  lands  within  this  state,"  passed  on 
the  twenty- first  day  of  December,  in  the  year  one  thou- 
sand seven  hundred  and  eighty  four,  to  locate  the 
quantity  of  land  for  which  such  unsatisfied  warrant  and 
warrants  was  and  were  granted,  in  any  district  of  va- 
cant and  unappropriated  land  within  this  common- 
weahh ;  provided  the  owner  or  owners  of  such  unsa- 
tisfied warrants^shall  be  under  the  same  regulations  and 
restrictions,  as  other  owners  of  warrants  taken  for 
lands  lying  north  and  west  of  the  Alleghany  river  and 
Conewango  creek,  are  made  subject  by  this  act,  the 
said  recited  act,  or  any  other  act  or  acts  of  the  general 
assembly,  to  the  contrary  thereof  in  anywise  notwith"" 
standing. 

WILLIAM  BINGHART, 
Speaker  of  the  house  of  Representatives. 

SAMUEL  POWELL, 
Speaker  of  the  Senate. 
Approved,  April  Zd,  1792, 

THOMAS  MIFFLIN, 
Governor  of  the  Commonwealth  of  Pennsylvania* 
The  pornts  upon  which  the  opinions  of  the  judges  of 
the  court* below  were  opposed,  were  certified  to  be  as 
follows,  viz. 

1 .  Whether,  under  the  act  of  the  legislature  of  Penn- 
sylvania, passed  on  the  third  day  of  April,  one   thou- 
jjro  sand  *seven  hundred  and  ninety-two,  entitled    "  An 

act  for  the  sale  of  the  vacant  lands  within  this  common- 
wealth," the  grantee,  by  warrant  of  a  tract  of  land  ly- 
ing norih  and  west  of  the  rivers  Ohio  and  Alleghany, 
.  and  Conewango  creek,  who  by  force  of  arms  of  the 
enemies  of  the  United  States,  was  prevented  fronj  set- 
tling and  improving  the  said  land,  and  from  resi- 
ding thereon  from  the  tenth  day  of  April,  one  thou- 
sand seven  hundred  and  ninety -three,  the  date  of  the 
said  warrant,  until  the  first  day  of  January,  one  thou- 
sand sc^vtn  hundred  and  ninety-six,  but  who,  during 
the  said  period,  persisted  in  his  endeavours  to  make 
such  settle ment  and  residence,  is  excused  from  making 
such  actual  settlement,  as  the  enacting  clause  of  the 
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bbth  section  of  the  said  law  prescribes,  to  rest  'a  tide  HuMekopci^« 
in  the  said  grantee.  t. 

2d.  Whether  a  warrant  for  a  tract  of  land  lying  north     Po^s*"^ 
ai^d  west  of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wango  creek,  granted  in  the  year  one  thousand  seven 
hundred  and  ninety-three,  under  and  by  virtue  of  tKe 
act  of  the  legislature  of  Pennsylvania,  entitled  **  An 
act  for  the  sale  of  the  vacant  lands  within  this  com- 
monwealth," to  a  person  who,  by  force  of  arms  of  the 
enemies   of  the   United  States,    was   prevented  from 
setding  and  improving  the  said  land,  and  from  residing 
therson  from  the  date  of  the  said  warrant  until  the  first 
day  of  January,  one  thousand  seven  hundred  and  ninety- 
six,  but  who,  during  the  said  period,  persisted  in  his 
endeavours   to  make  such  settlement  and   residence, 
vests  any,  and  if  any,  what  title  in  or  to  the  said  land, 
unless  t^e  said  grantee  shall,  after  the  said  prevention 
ceases,  commence,  and  within  the  space  of  two  years 
thereafter,  clear,  fence  and  cultivate  at  least  two  acres 
for  every  hundred  acres  contained  in  his  said  survey, 
erect  thereon  a  messuage  for  the  habitation  of  man, 
and  reside,  or  cause  a  family  to  reside,  thereon  for  the 
space  of  five  years  next  following  his  first  settling  the 
same,  the  said  grantee  being  yet  in  full  life. 

Sd.  Whether  a  grantee  in  such  a  warrant  as  afore-.  "^ 
said,  who  has  failed  to  make  such  settlement  as  the  en- 
acting clause  of  the  said  ninth  section  requires,  and 
who  is  not  within  the  benefit  of  the  proviso,  has  there- 
by forfeited  his  right  and  title  to  the  said  land,  until  the 
commonwealth  has  *taken  advantage  of  the  said  for-  0  IQ 

feiture,  so  as  to  prevent  the  said  grantee  from  recover- 
ing the  possession  of  said  land  in  ejectment  against  a 
person  who  at  any  time  after  two  years  from,  the  time 
the  prevention  ceased,  or  at  any  subsequent  period,  has 
settled  and  improved  the  said  land,  and  has  ever  since 
been  in  possession  of  the  same. 

DaliaSj  for  the  plaintiff,  contended  for  three  general 
propositions. 

1.  That  a  warrantee  (meaning  thereby  a  person  claim- 
ing under  a  warrant  from  the  commonwealth)  who  has 
been  prevented,  by  force  of  arms  of  the  enemies  of  the 
United  States,  from  improvingy  settling  and  residing 

YpL.  UI,  C 
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Huidekoper'f  on  the  land,  but  has  persisted  in  his  endeavous  to  do  sOy 

^^**      during  two  years  from  the  date  of  his  warrant,  is  for- 

Boagiass.     ever,  and  totally  released,  by  the  operation  of  the  pro- 

-  viso,  from  the  obligation  of  making  the  improvement, 

settlement  and   residence   described   in  the   enacting 

clause  of  the  9th  section  of  the  law. 

2.  If  not  for  ever  and  totally  excused  under  the  spe- 
cified circumstances,  yet  the  warrant  vests  in  such  war- 
rantee and  his  heirs,  a  title  to  the  land  under  one  of 
three  aspects ;  1st.  Provided,  during  and  for  a  reason- 
able time  after  the  period  of  prevention,  he  persists  in 
his  endeavours  to  accomplish  an  improvement,  settle- 

c  ment  and  residence,  although  his  endeavours  should  not 
be  successful;  2d«  Provided  he  accomplishes  the  set* 
tlement  and  improvement  within  two  years,  and  the  re- 
sidence within  jffvff  years,  after  the  prevention  by  hos- 
tilities ceased ;  dd.  Provided  he  has  accomplished  the 
improvement,  settlement  and  residence,  at  any  time  be- 
^  fore  the  commonwealth  has  taken  advantage  of  the  for- 

feiture. 

3.  The  inceptive  title  of  the  warrantee  gives  a  right 
of  possession  which  can  only  be  defeated  by  an  act  of 
the  commonwealth,  taking  advantage  of  a  forfeiture  for 
non-compliance  with  the  terms  of  the  grant; 

1st.  point. 

In  order  to  understand  the  act  of  1792,  it  will  be  ne-^ 
cessary  to  take  a  view  of  the  situation  of  the  state  of 
^11  ^Pennsylvania  at  that  period.     Her  finances  were  em- 

barrassed, and  an  Indian  war  existed  on  her  frontiers. 
Hence  she  had  two  great  objects  in  view,  the  protec- 
tion of  those  frontiers,  and  the  accession  of  wealth  to 
her  treasury.  To  accomplish  the  first,  no  means  were 
so  sure  as  to  establish  on  the  frontiers  a  firm,  hardy,  and 
vigilant  population,  bound  by  their  dearest  interests  to 
watch  and  repel  the  predatory  incursions  of  the  Indians. 
And  to  attain  the  second  no  means  presented  them- 
selves so  obviously  as  the  sale  of  the  vacant  lands. 

Although  the  war  was  raging  at  the  time  when  the 
act  passed,  yet  negotiations  were  pending,  and  peace 
was  expected.  ^ 

The  general  provisions  of  the  act,  therefore,  especial- 
ly those  which  relate  to  settlement  and  residence,  are 
predicated  upon  a  state  of  peace,  while  the  legislature 
also  took  care  to  provide  for  a  state  of  war. 
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The  extent  of  that  provision  is  the  principal  sid>ject  of  HoidefcoperV 
litigation.  Lw^e 

Without  resorting  to  the  words,  but  considering  the    Doagi««. 

law  as  a  contract,  what  arc  the  motives  and  ideas  which    

may  be  reasonably  ascribed  to  the  parties  i 

Ist  As  to  the  state. 

1.  The  settlement  might  be  prevented  by  two  means; 
public  calamity,  or  negligence  in  the  grantee.  For  the 
one,  it  was  just  that  uie  state  should  answer ;  for  the 
other,  the  grantee.  2.  It  was  unreasonable  for  the 
state  ^oTequire  the  same  from  him  who  should  be  pre* 
vented,  as  from  him  who  should  not  be  prevented  from 
making  a  settlement.  A  mere  enlargement  of  time  di- 
ininishes,  but  does  not  obviate  the  objection*  It  does 
not  put  both  on  an  equal  footing.  The  man  who  ha^ 
•pent  years  in  fighting  and  toiling  to  obtain  a  settle- 
ment,  is  still  to  do  just  as  much  as  the  man  who  has 
staid  at  home  by  his  fire  side  till  war  is  over,  and  then 
purchases  his  warrant.  The  former  has  no  credit  for 
his  toil  and  wounds.  This  ccmstruction  is  evidently 
contrary  to  the  spirit  of  the  act,  which  was  to  *gain  «  ]^2 

hardy  adventurers,  who  should  join  their  exertions  to 
those  of  the  state  and  of  the  United  States,  to  subdue 
the  Indians;  for  it  totally  destroys  all  motive  for  such 
exertions.  The  state,  therefore,  might  say,  and,  with- 
out doubt,  meant  to  say,  to  the  war  warrantee,  that  a 
persistance  in  the  endeavour  to  settle,  during  the  period 
prescribed,  shall  be  accepted  in  lieu  of  actual  settlement. 
That  the  man  who  has  actually  accomplished  the  set- 
tlement and  residence  in  time  of  peace,  and  he  who 
shall  have  persisted  in  his  endeavours  to  settle  and  re- 
side for  the  stipulated  time,  during  a  state  of  war,  but 
who  has  been  prevented  by  the  enemy  from  accom- 
plishing his  settlement  and  residence,,  are  equally  ^meri- 
torious, and  shall  be  put  on  the  same  footing. 

2d.  As  to  the  warrantee. 

Would  he  purchase  during  the  war,  if  he  was  liable 
to  forfeit  his  warrant  although,  he  persists  during  the 
limited  time,  and  if  all  his  expenses  and  dangers  were 
to  go  for  nothing,  and  if  at  the  end  of  the  war  he 
would  be  in  the  same  situation  as  if  he  had  remained 
at  home  i 

The  situation  of  the  state  then  called  for  money, 
population  and  improvement.    The  means  were  a  ssde 
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Hoi^ekot^v^f  of  the  lan3,  subject  to  settlement,  if  not  prevented  by 
^      a  public  calamity, 
l>0MS<>w-        The  words  and  spirit  of  the  act  are  conformable  ta 
"■"■"■"^    these  ideas. 

The  title  is,  for  the  #ale  of  vacant  lands. 

The  preamble  states,  that  the  prices  at  which  they 
have  been  heretofore  held  were  found  so  high  as  to 
discourage  actual  settlers  from  purchasing  and  im<» 
proving. 

The  second  and  third  sections  contain  the  offer  of  the 
lands  for  sale,  and  the  ninth  describes  the  terms. 

On  this  overture,  companies  and  individuals  became 
purchasers.     Among  the  rest  the  Holland  Company,  in 
April,  1792,  and  August,  1793,  purchased  1,162  tracts 
of  400  acres  each,   which,  by  losses  upon  resurveys, 
^  J3  tand  bounties  to   actual  settlers,  are  reduced  to  776 

tracts,  which  have  cost  the  company  223,071  dollars 
and  10  cents  for  purchase-money,  and  (up  to  the  year 
1802)  202,000  dollars  in  expenses,  endeavours  to  settle, 
and  actual  improvements.  The  Population  Compant/ 
also  expended  nearly  the  same  amount.  The  conse* 
quence  was,  that  the  public  treasury  was  supplied ;  a 
bank  was  established,  which  furnishes  revenues  adequate 
to  the  whole  expenses  of  the  government,  so  that  no 
taxes  have  been  since  imposed;  industry  and  iniprove- 
ments  have  been  stimulated,  and  the  ^tate  has  advan- 
ced rapidly  in  wealth  and  prosperity. 

The  persistance  and  prevention  of  the  Holland  com- 
pany are  admitted. 

The  treaty  made  with  the  Indians  in  1795,  is  consi- 
dered as  the  epoch  from  which  the  two  and  the  five  years 
.  mentioned  in  the  ninth  section  begin  to  run.  But  there 
was  still  further  prevention  by  distance,  by  the  season, 
(for  the  treaty  was  ratified  in  the  winter,)  by  intruders, 
(who  were  pushing  in  upon  the  lands  under  pretence  that 
.  the  warranty  were  forfeited  by  want  of  setdement  within 
the  two  years,)  and  by  the  construction  of  the  act  given 
by  the  board  of  property. 

How,  then,  are  the  terms  of  the  contract  to  be  ex- 
pounded ?  Not  by  the  words,  (for  they  are  inconclu- 
sive and  repugnant,)  but  by  the  nature  of  the  transaction. 

By  the  third  section,  a  fee-simple  is  granted  j  but  the 
ninth  section  annexes  a  condition  precedent.  The  war*? 
lant  shall  not  vest  any  tide  "  unless,'*  &c. 
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The  nature  of  the  transaction,  however,  gives  a  pos-  HttWefcrtpet't 
sessory  title,  and  an  usufructuary  property,  at  least  for         ^ 
the  two  and  the  five  years,  else  Uie  warrantee  could  not    Dougbw. 
go  and  make  a  settlement*     It  is  always  spoken  of  in  the  " 

act  as  a  grant.  It  may  be  devised,  sold,  descend,  be 
t^ken  in  execution,  &c.  By  the  9th  section,  what  is 
given  can  only  be  devested  by  default*  The  whole  es- 
tate does  not  remain  in  the  grantor  until  performance  of 
the  condition. 

*But  the  settlement  and  residence  for  the  time  men*  *  14 

tioned  is  not  a  sine  qua  non  to  vest  an  absolute  title. 
There  are  cases  within  the  ninth  section,  in  which  the 
title  becomes  absolute,  although  the  residence  shall  not 
have  been  completed.  The  words  of  the  act  are,  *^  re- 
side thereon  for  the  space  of  five  years  next  following 
his  first  settling  of  the  same,  if  he  sfihll  so  long  live.^* 
If  the  warrantee,  having  begun  his  settlement,  should  die 
before  the  expiration  of  the,  five  years,  his  title  is  com- 
plete. So  if  he  puts  a  family  on  the  land  to  reside,  and 
dies  before  the  end  of  the  term,  and  the  family  quits  its 
residence  before  the  expiration  of  the  five  years,  the  title 
is  absolute.  So  if  an  actual  setder  shall  by  force  of  arms 
of  the  enemies  of  the  United  States  be  driven  from  his 
setdement.  And  so,  (as  we  say,)  **  if  any  grantee" 
*'  shallV  by  like  force  **  be  prevented  from  making  an  ac- 
tual setdement,"  ^  and  shall  persist  in  his  endeavours  to 
make  such  actual  settlement,"  during  the  time  allowed  for 
making  the  same,  that  is,  for  two  years,  ^^  he  and  his 
heirs  shall  be  entided  to  have  and  to  hold  the  said  lands, 
in  the  same  manner  as  if  the  actual  settlement  had  been 
made  and  continued."  In  each  of  these  cases  the  condi- 
tion is  released.  If  the  legislature  meant  any  thing  less, 
words  were  not  wanting  in  which  to  express  their  ideas^ 
and  here  was  an  opportunity  of  using  them. 

Xhe  particular  wunls  of  the  proviso  are  important. 

**  If  any  grantee  shall  bt  prevented.'*'*  This  implies  an 
attempt  and  failure.  ^^  And  shall  persist^'*  implying  still 
the  want  of  success.  ^^  In  his  endeavours  ;"  still  hold- 
ing  up  the  idea  that  the  thing  is  not  accomplished  ;  *^  to 
make,"  not  until  he  makeytiot  persist  to  make,  but  persist 
in  his  endeavours  to  make^  implying  a  cqntinued  attempt*  . 
not  a  performance.  ^^  Shall  be  entitled  to  have  and  to 
hold,  in  the  same  manner  as  if.'*  Here  the  words  as  if 
aecessarily  imply  that  the  thing  itself  is  not  done.    The 
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HviMotier'i  first  part  of  the  sectiqn  gives  the  lands,  if  the  thing  is 
"**      done,  but  the  proviso  also  gives  it,  in  a  certain  case,  if  it 
Dou^au.     be  not  done,  in  the  same  manner  as  if  it  had  been  done* 
"■""""^     They  who  contend  that  the  persistance  must  continue 
until  the  object  is  accomplished,  make  the  legislature 
*  IS  speak  this  absurd  language :  persist  until  ♦the  settlement 

^  has  been  made,  and  vou  shall  have  the  land  in  the  same 

manner  as  if  the  settlement  had  been  made.  But. we 
make  them  speak  much  more  rationally.  If  you  are 
prevented  by  the  enemy  from  making  the  settlement,  but 
persist  in  your  endeavours  for  two  years,  5'ou  shall  have 
the  land  in  the  same  manner  as  if  the  settlement  had 
been  made.  We  will  take  your  endeavours  for  success. 
If  settlement  and  residence  were  necessary  in  all  cases, 
the  proviso  is  useless.  If  the  legislature  meant  by  the 
proviso  only  to  extend  the  time,  they  have  been  very  un- 
fortunate in  their  language,  for  there  is  no  expression 
which  indicates  such  an  idea,  and  it  is  contradicted  by 
the  preceding  part  of  the  section,  by  which  the  coi^mon- 
wealth  reserve  the  right  to  grant  new  warrants  as  often 
as  defaults  shall  be  mvtdefor  the  timCy  and  in  the  manner 
aforesaid*  No  time  is  expressed  in  the  act  but  the  two 
and  the  five  years.  If  the  time  is  to  be  enlarged,  who 
shall  saj^  how  long  ?  There  is  no  provision  for  trying  by 
a  jury  the  question,  what  is  a  reasonable  time. 

The  act  contemplates  but  two  cases.  An  actual  set- 
tlement within  the  time,  or  a  prevention  during  the  time 
by  the  act  of  Cod,  or  of  the  public  enemy. 

In  both  cases  the  title  was  to  be  absolute. 

The  same  reason  that  releases  the  warrantee  who  dies, 
applies  more  strongly. to  the  warrantee  prevented  by  the 
enemy,  and  the  tenth  section  puts  them  both  on  the  same 
footing. 

Let  us  consider  what  is  required  by  the  ninth  section, 
and  what  is  relinquished  by  the  proviso. 

It  requires,  within  two  years,  a  setdement^j^by  clearing 
two  acres  for  every  hundred,  by  erecting  a  habitation  and 
by  residing  five  years. 

Here  is  evidently  a  confusion  of  terms,  by  requiring  a 
settlement  consisting  of  five  years*  residence,  to  be  ac- 
complished in  two  years. 
^  16  ^There  are  also  other  absurdities  in  the  same  section, 

equally  glaring.     Thus  it  is  declared  that  in  default  of 
such  actual  settlement,  the  cohimonwealth  may  issue 
2 
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new  warrants  to  ether  actual  settlers ;  and  that  if  such  Huidekoptrt 
actual  settler  shsdl  be  prevented  from  making  such  actual  ^. 

settlement,  he  shall  be  entideid  in  the  same  manner  as  if    Doagiast. 
the  actual  setd<sment  had  been  made.  — — . 

2.  What  is  relinquished. 

ITie  condition  of  residence  is  released  by  the  death  of 
the  warrantee,  and  prevention  releases  both  residence  and 
setdement. 

The  enacting  part  of  the  section  may  be  considered  as 
a  covenant  to  setde ;  and  the  proviso  as  a  covenant  to 
convey  in  case  of  prevention. 

2d  point. 

If  persistance  for  two  years  does  not  for  ever  and  to* 
tally  release  the  condition  of  setdement,  yet  the  warrant 
vests  a  tide  under  one  of  three  aspects. 

1st.  Provided^  during  and  for  a  reasonable  time  after 
the  period  of  prevention,  he  persists  in  his  endeavours  to 
accomplish  an  improvement,  setdement  and  residence, 
although  his  endeavours  should  not  be  successful. 

To  suppose  the  tide  to  be  forfeited,  although  an  ac-* 
compKshment  (^  die  Condition  has  been  prevented  by  the 
enemy,  is  to  make  the  proviso  of  no  use  whatever. 

Bat  giving  a  use  to  the  proviso,  and  supposing  it  to 
mean  an  extension  of  time,  every  thing  is  at  sea.  Every 
case  would  have  a  different  rule,  and  decisions  would 
vary  with  every  jury.  No  case  could  be  decided  without 
a  lawsuit. 

£ut  if  you  allow  the  warrantee  to  gain  a  title  by  per- 
sisting during  the  war,  and  for  a  reasonable  time  after, 
although  widiout  success,  you  render  the  law  intelligible, 
and  ^ve  effect  to  every  part. 

*This\  construction  comports  with  the  peculiar  ex-  ^  17 

pressions  of  the  act,  and  is  justified  by  the  nature  and 
equity  of  the  case. 

Endeavours  during  war  would  be  more  expensive 
than  success  in  time  of  peace,  and  equally  beneficial  to 
the  state.  By^this  means  also  you  put  the  war-war- 
rantee and  the  peace-warrantee  upon  an  equal  footing. 

But  the  legislature  fixed  a  positive  period,  and  left 
notliing  to  discretion. 

Who  shall  change  the  nature  of  the  contract  ?  Who 
give  discretion  to  courts  and  juries  ?  Who  substitute 
endeavour  for  performance^  in  reference  to  any  other 
time  than  the  legislatui*e  contemplated  ? 
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^"u^bcr*      2d.  The  second  aspect  is,  provided  he  persists  uftet 
^v!^        the  war,  and  accomplishes  the  improvement  in  two  years, 
DouxIms.    and  continues  the  residence  for  five  years  from  the  ces- 
""^"""^     sation  of  the  prevention. 

This  is  what  is  contended  for  on  the  other  side,  but 
this  is  not  the  express  contract  which  fixes  the  time,  as 
well  as  the  acts  which  are  to  be  done. 

It  is  not  a  contract  which  can  be  implied;  for  an  un- 
dertaking to  act  in  two  years  from  the  date  of  the  war- 
rant, does  not  imply  an  undertaking  to  act  in  two  years 
after  a  war,  which  may  be  fifty  years  from  the  date  of 
the  warrant. 

The  proviso  contemplates  no  new  act,  no  new  epoch, 
but  under  the  specified  circumstances  gives  a  title  as  if 
the  act  had  been  done  in  the  time  prescribed. 

This  construction  would  make  the  proviso  a  mere 
mockery.  It  would  place  the  warrantee,  who  had  toil- 
ied  through  the  dangers  of  the  war,  at  a  heavy  expense, 
in  no  better  situation  than  if  he  had  used  no  exertions 
at  all. 

3d.  The  third  aspect  is,  provided  he  persists  during 
and  after  the  war,  and  perform  the  conditions  at  any 
18  *time  before  the  commonwealth  takes  advantage  of  the 

forfeiture. 

This  regards  the  case  as  a  condition  subsequent,  ihe 
estate  continuing  after  the  contingency,  until  the  grantor 
enters  and  claims. 

But  this  is  contrary  to  the  words,  which  call  for  en- 
deavours, not  performance. 

This  construction  destroys  all  limitation  of  time. 

Upon  the  whole,  there  is  no  clear,  safe,  equitable  and 
satisfactory  construction,  but  that  which  supposes  the 
condition  to  be  released  by  the  impossibility  of  perform- 
ance within  the  time  prescribed* 

3d  point. 

The  inceptive  title  of  the  warrantee  gives  a  right  of 
possession  which  can  only  be  defeated  by  an  act  of  the 
state. 

All  forfeitures  are  to  be  construed  strictly.  And 
where  compensation  can  be  made,  they  are  never  en- 
forced in  equity. 

Ihe  forfeiture  claimed  is  entitled  to  no  favour.  The 
contract  itself  was  ambiguous,  apd  rendered  more  so  by 
official  misinterpretations. 
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The  price  has  becH  paid.    Time,  labour  and  money  ^^^^^^* 
have  been  expended  in  improvements,  and  attempto  to  ^, 

settle.     The  prevention  has  been  by  a  public  calamity,     PoogJufc 
not  by  private  negligence.  — — — 

The  operation  of  the  forfeiture  is  dishonourable  to 
the  state.  She  seizes  the  land  with  all  their  ameliora- 
tion, to  sell  them  again  to  a  stranger. 

Even  the  state  herself,  therefore,  ought  not  to  be 
countenanced  in  taking  advahtage  of  the  forfeiture.      ^ 

*But  what  pretext  can  justify  a  stranger  in  intruding  *  19 

upon  the  possession  of  the  warrantee  ? 

This  is  the  case  of  a  trespasser  who  thrusts  himself 
in  upon  the  land,  pretending  that  the  warrantee  has  for- 
feited his  title. 

Is  every  person,  who  chooses  to  intrude,  to  be  the 
judge  whether  the  possessor  has  forfeited  his  title  i 
This  would  encourage  forcible  entries  and  riots  ;  riot 
would  grow  to  rebellion.  The  peace  of  the  common- 
wealth is  at  stake. 

No  man  can  acquire  a  title  by  his  own  tort. 

But  turn  to  the  words  of  the  act. 

^^  That,  in  default  of  such  actual  settlement  and  resi- 
dence, it  shall  and  may  be  lawful  to  and  for  this  com- 
monwealth to  issue  new  warrants  to  other  actual  settlers, 
for,  the  said  lands,  or  any  part  thereof,  reciting  the  ori- 
ginal warrants,  and  that  actual  settlements  and  residence 
have  not  been  made  in  pursuance  thereof,"  &c. 

There  must  be  proof  of  default ;  the  party  must  be 
heard.  The  commonwealth  may,  not  shaU^  grant  new 
warrants. 

It  is  said,  however,  that  they  are  to  be  issued  to  other 
actual  settlers;  which  gives  a  right  to  any  person  to  en- 
ter on  a  forfeiture. 

The  terms  of  the  act,  as  well  as  the  nature  of  the 
transaction,  show  that  the  case  of  a  warrantee^  and  not 
a  mere  settler^  is  meant. 

It  si^poses  a  new  warrant,  where  an  old  one  had  is- 
sued. 

Actual  settler  is  a  descrtptio  persona:*     It  does  not        ^ 
mean  a  man  who  has  completed,  but  who  contemplates, 
an  actual  settlement.     Thifs  appears  from  the  manner 
in  which  the  terms  actual  settler  are  used  in  the  pream* 
ble,  *and  in  the  5th,  Qth  and  10th  sections  of  the  act,  «  2Q 

and  even  in  the  9th  section  itself. 
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from  the  date  of  the  warrant;  but  the  residence  is  to  HaM«koper^s 
continue  five  years  following  the  first  settlement.     The      ^^^ 
smaller  number  (2)  cannot  include  the  larger  number,    DougiMi. 

(JS)  which  must  he  the  case  if  residence  is  a  part  of  set-    T" 

demeoU.  It  cert^Unly  is  not.  But  it  is  a  requisite  addi- 
tional to  setdement,  and  which  must  be  complied  with 
to  complete  the  title.  Setdement  may  be  begun  and 
completed  in  the  last  three  months  of  the  two  years. 
Residence,  the  other  requisite,  is  to  commence  with  the 
inception  of  the  settlement,  and  to  continue  five  years, 
unless  the  party  die,  so  that  settlement  b  one  thing,  and 
residence  another.  Unless  they  are  different,  how  can 
the  one  commence  from  the  other?  If  residence  be  a 
part  of  setdement,  and  not  a  distinct  member  of  thf 
condition,  the  death  of  the  grantee,  within  two  years 
from  the  date  of  the  warrant,  would  vest  a  complete 
title.  A  construcUon  plainly  inconsistent  with  the  views 
of  the  legislature. 

That  residence  is  considered  a  distinct  part  of  the 
condition,  is  evident  from  other  parts  of  the  section. 
Thus  it  says :  **  And  that  in  default  of.  such  actual  set- 
dement and  residence,  it  shall  and  may  be  lawful,"  &c. 
Agsun,  **  reciting  the  original  warrants,  and  that  actual 
setdements  and  residence  have  not  been  made." 

The  proviso  also  considers  setdement  and  residence 
as  distinct.  The  party  is  to  persist  in  endeavours  to 
mate  an  actual  settlement ;  and  if  he  does  so  persist,  is 
to  hold  and  enjoy  in  the  same  manner  as  if  the  actual 
setdement  had  been  made  and  continued.  If  actual 
^setdement  included  residence,  why  say   continued  f  ^22 

Setdement  is  considered  as  a  disunct  thing,  separately 
existing,  and  continued  by  residence.  If  the  settlement 
is  not  made  in  two  years,  in  peace^  is  there  not  a  forfeit- 
ure ?  If  so,  residence  is  another  essendal.  If  residence 
is  a  {Mut  of  setdement,  it  must  be  had  in  two  years ;  but 
residence  is  to  be  Jive  years  from  the  first  setdement. 
Then  if  you  abolish  two  years  as  incompatible  with  five 
years,  you  set  all  at  large ;  no  time  is  prescribed  for 
either  setdement  or  residence ;  because  residence  is  not 
to  be  five  years  from  the  date  of  the  warrant,  but  from  ^ 
the  first  setdement,  which^may,  on  this  construction,  be 
at  any  time.  There  is  no  means  to  reconcile  the  whole 
but  to  construe  setdement  to  be  one  thing,  to  be.  done  in  ' 
two  years  from  the  date  of  the  warrant ;  and  residence 
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Hnidekoper*g  to  bc  another,  to  continue  five  years  from  Ae  first  set- 

v!^      tling. 
l>ot]giafs.         Such,  then,  were  the  requisites  to  a  complete  tide*  • 
'  But  at  the  time  of  making  the  act  there  was  an  Indian 

war,  which  might  pVobabiy  last  more  than  two  years* 
It  was  necessary,  then,  for  the  legislature  to  do  justice 
as  well  to  the  warrantee  who  paid  money,  as  to  the  actual 
setder :  one  of  whom  might,  by  the  continuance  of  the 
war,  be  prevented  from  commencing  and  completing  set- 
tlement and  residence  ;  the  other  be  driven  irom  setde-^ 
ment  and  residence  actually  commenced. 

The  provision  is,  that  if  the  actual  setder  (widi  or 
without  warrant)  shall  be  driven  therefrom,  or  the  war- 
i-antee  be  prevented  from  making  such  actual  settlement 
^  and  shall  persist  in  his  endeavours  to  make  such  actual 
settlement  €u  aforesatd^^  ^^  then,  in  either  case,  •  he  imd 
his  heirs  shall  be  entitled  to  have  and  to  hold  the  said 
lands  in  the  same  manner  as  if  the  actual  settlement  had 
been  made  and  continued,^'* 

The  plainuff  and  defendant  are  at  issue  upon  a  great 
question : 

Is  the  condition  to  be  performed  according  to  the 
terms  of  the  enacting  clause,  at  some  time. 
^  95  *If  this  is  determined  in  the  negative  in  what  dme  is 

the  matter,  substituted  in  lieu  of  what  was  requited  by 
the  enacting  clause,  to  be  performed  ? 

These  questions  are  distinct  and  independent  of  each 
other ;  not  to  be  blended  together  in  argument,  and  if 
blended,  will  introduce  the  utmost  confusion. 

In  considering  the  proviso^  it  is  natural  to  inquire, 
1st.  Who  are  the  objects  of  relief  against  the  condidon  ? 
dd.  On  what  terms  is  such  relief  to  be  p-anted  f  and, 
3d.  What  is  that  relief  ? 

1st  The  objects  of  relief  under  the  proviso  certainly 
are  persons  not  having  done  what  was  necessary  under 
the  former  part  of  the  section,  to  complete  their  tides ^; 
who  had  not  united  settlement  and  residence ;  setders 
without  warrant;  and  warrantees  having  commenced 
^       settlements  or  not.  • 

2d.  If  any  such  "  actual  setder,  or  any  grantee  shall 

be  prevented  by  force  of  ctfms  of  the  enemies  of  the 

<  United  States  from  .making  such  actual  settlements  or  be 

driven  'tberefram,  and  shaU  pi^isist  in  his'  endeavours  to 
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wakt  sucH  actoal  setdement  as  aforesaid,  then,  in  either  Hiiidekop«t^> 

case,  Le»ee 

3d.  ^^  He  and  his  heirs  shall  be  entitled  to  have  and 
to  hold  the  said  lands,  in  the  same  manner  as  if  the  ac- 
tual setdement  had  been  made  and  continuecL^^ 

The  terms  of  relief  are,  persisting  in  endeavours  to 
maie  snch  actual  settlement  as  aforesaid. 

The  whole  question  is  as  to  the  legitimate  meaning  of 
**  persist  in  his  endeavours,"  &c.     For  if  the  grantee  * 

or  actual  setder  complies  with  the  proper  construction  as 
to  the  thing  intended  to  be  done,  the  condition  is  done 
away. 

It  is  contended  that  the  party  must  persist  until  setde- 
ment and  residence  are  actually  achieved. 

This  we  say  is  utterly  inconsistent  with  the  letter  and 
spirit  of  the  proviso.  Had  the  legislature  intended  this, 
^it  would  have  been  so  expressed,  and  might  have  been  #  24 

readily  done  by  a  declaration  that,  during  war,  time 
should  not  run  against  the  warrantee  or  settler. 

Instead  of  which,  a  substitute  for  setdement  and  re- 
sidence is  plainly  introduced.  That  substitute  is  a  per- 
sisting in  endeavours  to  mate  such  actual  settlement  as 
aforesaid.  Instead  of  requiring  a. persisting  in  endea- 
vours untH  settlement  and  residence  actually  obtained  or 
Tnade^  the  law  contemplates  something  short  of  setde- 
ment and  residence,  which  being  performed  was  to  ope- 
rate in  the  same  manner  as  if  the  actual  settlement  and 
residence  had  been  made  and  cpntinued*  Such  actual 
settlement,  in  the  proMuo,  is  considered  as  distinct  from 
residence ;  and  to  i^B^  suchj  the  proviso  relates.  And 
if  the  party  persists  in  his  endeavours  to  make  stich  ac- 
tual setdement  as  aforesaid,  (that  is,  clear,  fence,  cultivate 
and  build,  not  reside,)  then  he  is  to  hold  in  the  same 
manner  as  if  the  actual  settlement  had  been  made  and 
continued;  to  wit,  by  residence.  In  the  proviso,  resi- 
dence is  nowhere  contemplated,  except  whc^e  the  eflfect 
of  persistance  in  endeavours  is  declared  to  be,  to  hold 
^  in  the  same  manner  as  if,"  &c.  l^he  legislature  hav- 
ing thus  plainly  considered  settlement  and  residence  as 
different  things,  have  declared  that  persistance  in  endea- 
vours to  attain  the  one  shfU  be  equivalent  to  the  actual 
accomplishment  of  both* 

The  proviso  affinds  relief  on  the  ground,  and  solely 


r 


241  SUPREME  COURT  U.  S. 

^*]u^^'^  00  the  growd,  that  settlement  and  residence  were  not 
y,         had. 
Pottgt>i<>        How  strange  is  their  construction !  If  the  actual  settler 

or  warrantee  persists  in  his  endeavours  until  he  actually 

makes  a  settlement  with  residence,  he  shall  hold  the  land 
as  if  actual  settlement  had  been  made  and  continued. 
This  renders  all  the  words  ^'  in  the  same  manner  as  if^^ 
&Cr  entirely  nugatory* 
'  This  is  not  the  case  to  which  the  proviso  applies*     It 

applies  only  to  a  case  in  which  settlement  and  residence 
had  not  taken  place,  but  in  which,  from  a  proper  consi- 
deration .of  circumstances,  the  party  was  to  hold  as  if^ 
&€•  looking  to  something  other  which  is  to  be  o^  {/I 
Nullum  simile  est  idem.  As  if  does  not  mean  the  sam^. 
*  25  ^Persisting  in  endeavours  is  all  the  proviso  requires. 

If  unsuccessful,  they  are  still  endeavours  within  the 
meaning  of  the  proviso.  Attaining  the  end  is  not  the 
only  evidence  of  persisting  in  endeavours ;  else  all  en- 
deavours must  necessarily  be  successful,  as,  without 
success,  on  their  principles,  there  can  be  no  endeavours 
persisted  in. 

If  attaining  the  end  was  to  be  absolutely  necessary, 
why  did  not  the  legislature  expressly  prescribe  the  end 
and  not  the  means  f  Or  rather,  why,  having  already 
prescribed  the  end^  in  the  former  pait  of  the  section, 
did  they  say  any  thing  of  the  endeavour  (the  means)  in 
the  proviso  i 

By  the  constructimi  on  the  other  side,  the  only  be- 
fiejit  the  grantee  or  actual  8ettle]^|e|ins  from  the  proviso 
is  time  during  the  actual  existeil|P  of  the  impossibility 
to  perform  ;  so  that  if  the  then  raging  war  should  last 
ten  years,  and  the  party  persist  in  his  endeavours  the 
whole  time,  his  title  would  still  be  incomplete  without 
actual  settlement  and  residence. 

The  legislature  never  intended  to  impose  such  ruin- 
ous hardships  on  persons  whose  moneythey  had  taken, 
or  OB  actual  settlers.  If  time  only  was  their  object, 
why  not  give  it  absolutely  during  the  war,  without  re- 
quiring a  circumstance  that  must  be  attended  with 
^  great  expense  and  trduble  to  the  party?     Why  make 

^  endeavours  and  persistance:.  necessary,  unless  intended 

as  a  substitute  for  settlement  and  residence  I 

On  these  principles,  the  proviso  does  the  party  more 
harm  than  good ;  it  was  better  for  him  at  once  to  fall 
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a  victim  to  the  strkl  letter  of  the  conditioti.    Had  ^^'J^^^^'* 
these  pTinciplcft  been  fairly  And  ckarly  avowed  and  ^^ 

s^ted  in  the  act,  would  any  man  fiagrante  belh,  have     !>>«§»««• 
paid  his  money  for  warrants  ?    No.     The  state  would 
have  remained  involved  in  debt  till  the  close  of  the 
war.  ^  . 

Bat  it  is  said,  you  are  not  to  persist  in  your  en* 
deavours  during  war^  but  you  are  to  begin  after  the 
peace. 

Tiiere  is  nothing  of  this  sort  in  the  law ;  and  why, 
after  peace,  is  persistance  required  ?  Why  should  not 
the  enacting  *clause,  after  some  certain  time,  recur  in  *  26 

full  force^  if  this  was  the  intention  ?  Why  not  say 
that  during  war  and  for  such  a  time  after  peace  the 
condition  ^all  not  run  against  you  \ 

Surely,  the  persistance  in  endeavours  to  make  a  set* 
dement  refers  to  the  time  during  which  a  hindrance 
existed ;  and  cannot  apply  to  a  time  whtn  there  would 
be  nothing  to  binder  the  compassing  the  thing  itself. 
What  is  the  relief  granted  ? 

They  say  it  is  only  time ;  a  suspension  of  the  for- 
feiture during  the  war.  There  is  no  idea  of  this  kind 
held  up  in  the  law.  Instead  of  dispensing  with  a  for- 
feiture, it  dispenses  with  the  condition.  It  declares 
that  if  something  is  done  it  shall  amount  to  a  perform- 
ance of  the  condition,  and  the  party  shall  hold  in  the 
same  mainner  as  if  the  condition  itself  had  been  per- 
formed. 

It  is  not  enough  to  say  that  the  general  intention  and 
spirit  of  the.  law  is  only  to  suspend  the  forfeiture  for 
a  time«  Such. spirit  and  intention  must  he  shown  and 
extracted  from  the  bowels  of  the  act. 

By  our  construction,  viz.  that  two  years'  persistance 
from  the  date  of  the  warrant  gives  a  complete  tide, 
every  thing  is  rendered  intelligible  and  consistent,  and 
every  word  of  the  act  has  its  proper  meaning  and  ef- 
fect, fiut.  upon  theirs  all  is  confusion  and  inconsist- 
ency. They  confound  the  larger  with  the  smaller  num-  • 
ber ;  they  make  the  legislature  speak  without  any  mean- 
ing, and  they  reject  whole  passages  of  the  law. 

If  it  is  settled  that  persistance  in  endeavours  to 
make  actual  settlement  is  a  performance  of  the  condi- 
tion, how  long  is  such  persistance  to  be  I 
Surely,  two  years  only  from  the  date  of  the  warrant, 
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* 

Haidekoper^s  that  being  the  time  within  which,  by  the  enacting  clause^ 
^    ^      the  settlement  is  to  be  made,  and  as  persistance  is  a 
Doqgiaia.     substitute  for  settlement,  must  be  for  the  same  term, 
^  TI         and  not  longer. 

^i  #The  act  affords  no  other  terms,  no  other  rule  of 

construction.  Persistance  cannot  apply  to  the  five 
years^  residence,  because  there  can  be  no  residence 
without  setdemy  nt ;  and  when  there  had  been  a  fruit- 
less perseverance  for  two  years  in  endeavours  to  at- 
tain a  settlement,  there  cannot,  in  the  nature  of  things, 
be  a  persistance  to  attain  residence ;  for  setdement  be* 
ing  out  of  the  question,  there  cannot  be  residence,  which 
presupposes  settlement,  and  which  cannot  exist  with- 
out settlement. 

Besides,  the  proviso  excludes  all  ideas  of  endeavour 
being  applied  to  residence  ;  they  are  attached  to  settle* 
tnenty  and  are  to  operate  as  if  actual  settlement  had 
been  made  anil  continued. 

Consequently,  endeavours  are  only  to  be  commensu- 
rate with  the  time  required  for  settlement,  viz.  two 
years  from  the  date  of  the  warrant. 

WKean^  (Attorney-General  of  Pennsylvania,)  contra* 
The  defeat  of  Harmer  in  1790,  and  of  St.  Clair  in 
1791,  show  that  the  power  of  the  United  States,  aided 
by  that  of  Pennsylvania,  was  insufficient  to  protect  that 
part  of  the  country.      The  view  of  the  legislature, 
.,  therefore,  was  the  settlement^  not  the  sale  of  the  lands. 
They  reduced  the  price  from  80  to  20  dollars  per  100 
acres*     Settlement  was  not  a  condition  subsequent,  but 
precedent  -^  or  rather,  it  was  a  part  of  the  considera- 
tion of  the  sale.     With  the  same  view  the  legislature 
reduced  the  size  of  the  tracts  from  1,000  to  400  acres, 
so  that  on  every  tract  of  400  acres  they  might  have  a 
soldier.     It  was  not  their  intention  that  a  large  tract 
should  be  purchased  by  any  one  person  or  body  of 
men.     They  meant  to  have  a  family  upon  every  tract 
^        of  400  acres*     The  Holland  Company  purchased  1^162 
tracts,  which  was  to  produce  1,162  soldiers,  distributed 
among  the  same  nun^ber  of  tracts.     The  object  was, 
that  the  country  should  Be  settled  during  the  war,  if 
possible,  so  as  to  form  a  barrier  against  the  incursions 
of  the  Indians*     But  it  is  said  a  peace  was  in  contexyi** 


I 
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plation.     If  so,  why  did  they  enact  the  proviso  ?  why  Huidekoper'g 
stipulate  for  imniediate  settlemeat  ?  why  oblige  purcha-  J^^ 

sers  to  persist  in  their  endeavours  \  Immediate  settle-*     Oo«glass» 
ment  was  the  object ;  and  if  so,  they  could  not  mean  " 

to  \\mit  the  perseverance  to  *two  years ;  they  meant  a  *  28 

perseverance  as  long  as  there  was  any  obstacle.   \  Every 
thing  in  the  act  shows  this  to  be  their  meaning. 

The  preamble  states  that  the  price  at  which  they  had 
been  held  wais  so  high  as  to  discourage,  not  purchasers, 
but  actual  settlers. 

The  2d  section  offers  the  lands  "  for  sale  to  persons 
who  will  cultivate,  improve,  and  settle  the  same,  or 
cause  the  same  to  be  cultivated,  improved,  and  set* 
tied." 

The  3d  section  declares,  that  ^^  upon  the  application 
of  any  person  who  may  have  settled  and  improvd^  or  is 
desirous  to  settle  and  improve^  a  plantation  within  the 
limits  aforesaid,  to  the  secretary  of  the  land-office, 
there  shall  be  granted  to  him  a  warrant  for  any  quan- 
tity of  land  within  the  said  limits,  not  exceeding  400 
acres,  requiring  the  surveyor  to  cause  the  same  to  be 
surveyed  for  the  .use  of  the  grantee,  his  heirs  and  as-  • 

signs  for  ever." 

The  5th  section  prohibits  the  deputy  surveyor,  by 
virtue  of  any  warrant,  to  survey  any  tract  of  land  that 
may  have  been  actually  settled  and  improved  prior  to 
the  date  of  the  entry  of  such  watrant  with  the  deputy 
surveyor  of  the  district,  except  for  the  owner  of  such 
settlement  and  improvement. 

The  8th  section  authorizes  the  deputy  surveyor, 
upon  application  of  any  person  who  has  made  an  actual 
settlement  and  improvementy  to  survey  and  mark  out  the 
lines  of  the  tract  to  which  such  person  may,  by  con- 
forming to  the  provisions  of  this  act,  become  entitled 
by  virtue  of  such  settlement  and  improvement ^  provided 
it  does  not  exceed  400  acres. 

The  10th  section  provides,  that  the  lands  thus  ac- 
tually settled  and  improved^  according  to  the  provisions 
of  this  act,  shall  remain  Hable  for  the  puwrhase-money  * 
and  interest  from  the  dates  of  the  improvements. 
And  if  such  actual  settler,  iQpt  being  hindered  as  afore- 
said by  death,  or  the  enemies  pf  the  United  States, 
shall  neglect  to  apply  for  a  warrant  in  ten  years  after 

You  UL  E 
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Hnidekoper's  the  passing  *of  this  act^  the  commoQwealth  ma^  ^^mt 
^^^      the  same  lands  to  others,  by  warmats  reciting  such  dc« 

Douglass.      faultS* 

The  9th  section  contains  a  condition  precedent,  and 
if  it  be  not  strictly  complied  with,  the  purchaser  'has 
not  title.  It  is  a  part  of  the  contract  made  with  his 
eyes  open.  The  act  must  be  construed  as  a  contract. 
The  several  parts  aiiist  be  considered  together.  The 
second  and  third  must  refer  to  the  ninth  section,  and 
be  controlled  by  it. 

What  is  a  condition  precedent  i  It  is  a  condition  to 
be  performed  before  the  estate  can  vest.  As  if  a  man 
grant  that  if  A.  pay  100  marks  before  such  a  day^  he 
shall  have  the  land.  No  title  will  vest  until  the  100 
marks  are  paid. 

It  has  been  considered  as  a  condition  precedent  by 
every  judge  who  has  passed  sentence  upon  it.  Thus, 
Judge  Teatesy  in  giving  his  opinion  in  the  case  of  the 
mandamusj  says,  ^'  It  is  admitted  on  all  sides^  that  the 
terms  of  actual  settlement  and  residence  are,  in  the 
first  place,  precedent  conditions  to  the  vesting  of  abso- 
lute estates  in  these  lands,  and  I  cannot  bring  myself 
to  believe  that  they  are  dispensed  with  by  unsuccessful 
efforts,  either  in  the  case  of  warrant  holders  or  actual 
8ettlers.'^(a)     The  condition  is  not  dispensed  with  but 

(a)  Tkls  queviion  luis  baen  agitated  in  a  Tariety  of  farms  in  the 
state  of  Pennsylvania,  and  a  great  d<^^e  of  sensibility  is  said  to 
haye  been  esciied  upon  the  subject.  In  the  year  1800,  a  rule  was 
obtained  in  the  supreme  court  of  Pennsylvania,  by  the  Holland 
Company,  upon  the  secretary  of  the  land-office,  to  show  catise  why 
a  mandamiu  should  not  be  awarded,  commanding  him  to  prepare 
and  deliver  patents  for  various  tracts  of  land,  for  which  they  had  ob- 
tained warrants  under  the  act  of  April  Sd,  1792.  The  judges  deli^ 
Tci'ed  their  opinions  in  the  following  terms  t  ^ 

SHjppaw,  Ch.  J.  The  legislature,  by  the  act  of  3d  April,  1792, 
meant  to  sell  the  remaining  lands  of  the  state»  particularly  those  ly- 
ing on  the  north  and  west  of  the  rivers  Ohio  and  Alleghany.  The 
consideration  money  was  to  be  paid  on  issuing  the  warrants  They 
h«d«  likewise,  another  object,  nami^ly,  that,  if  possible,  the  lands 
should  be  settled  by  improvers.  The  latter  terms^  however,  wrre 
not  to  be  exacted  from  the  grantees  at  all  events.  The  act  passed 
it  a  time  when  hostilities  existed  on  the  part  of  the  Indian  tribes. 
It  was  uncertain  when  they  would ;cease  ;  the  legislature,  therefore* 
contemplated  that  warrants  might  be  taken  out  during  the  existence 
of  these  hostiliUes,  which  might  continue  salong  as  to  make  it  im- 
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m  *tfic  case  of  prevention  by  death,  or  by  fbrcc  of  HuWekopert 
arms  of  the  enemies  of  the  United  States*     The  ques-         ^ 
tioa  here  arises,  is.the  prevention  and  perseverance  for    DougUiM. 
two  years  equivalent  to  a  pertbrmance  of  the  condition  ?     — — — •■  • 
la  the  will  to  be  taken  for  the  deed  i 

possible  for  the  Wftirmtees  to  make  the  settlements  required,  for  a 
length  of  time  $  not»  perhAps,  until  these  hostilities  should  entirely 
cease*  Yet,  they  make  no  provisions  that  the  settlements  should  be 
made  within  a  reasonable  time  after  the  peace ;  but  expressly  within 
two  years  after  the  dates  of  the  warrants.  As,  however»  they  wish- 
ed to  sell  the  Umds,  and  were  to  receive  the  consideration  money 
immediately,  it  would  have  been  unreasonable,  and,  probably,  have 
defeated  their  views  in  selling,  to  require  settlements  to  be  made 
OR  each  tract  of  four  hundred  acres,  houses  tp  be  built,  and  lands 
to  be  cleared,  in  case  such  acts  should  be  rendered  impossible  by 
the  continuance  of  the  Indian  war.  They,  therefore,  make  the  pro* 
viso,  which  is  the  subject  of  the  present  dispute,  in  the  following 
words  :  •'  Provided  alvoays,  .nevertheiest.  That  if  any  such  actual  set- 
tler, or  any  grantee,  in  any  such  original  or  succeeding  warrant, 
shaU,  by  force  of  arms  of  the  enemies  of  the  United  States,  be 
prevented  from  making  such  actual  settlement,  or  be  driven  there- 
from, and  shall  persist  in  his  endeavours  to  make  such  actual  set- 
tlement as  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be 
entitled  to  have  and  to  hold  the  said  lands,  in  the  same  manner  aa 
if  the  actual  settlement  had  been  made  and  continued?* 

When  were  such  actual  settlements  to  be  made  ?  The  same  sec- 
tion of  the  act  which  contains  the  above  proviso,  gives  a  direct  and 
unequivocal  answer  to  this  question  :  **  within  the  space  of  two 
years  next  after  the  date  of  the  warrant."  If  the  settlements  wdi^ 
not  made  within  that  time,  owing  to  the  force  or  reasonable  dread 
of  the  enemies  of  the  United  States,  and  it  was  evident  that  the  par* 
ties  had  used  their  best  endeavours  to  efiect  the  settlement,  then,  by 
the  express  words  of  the  law,  the  residence  of  the  improvers  for 
five  years  afterwards,  was  expressly  dispensed  with,  and  their  title 
to  the  lands  was  complete,  and  patents  mig^t  issue  accordingly.  It 
b  contended,  that  the  words  •*  persist  in  their  endeavours,*'  in  the 
proviso,  should  be  extended  to  mean,  tliat  if  within  the  two  years 
they  should  be  prevented  by  the  Indian  hostilities  from  making  the 
setUement,  yet,  when  they  should  be  no  longer  prevented  by  those 
hostilities,  as  by  a  treaty  of  peace,  it  was  incumbent  on  them  then 
to  perast  to  make  such  settlement  1  he  legislature  might,  if  they 
had  so  pleased,  have  exacted  those  terms,  (and  they  would  not,  per-  « 

baps,  have  been  unreasonable,)  but  they  have  not  done  so :  they 
have  expressly  confined  the  time  of  making  such  settlements  to  the 
term  of  two  years  from  the  date  of  the  warrant.  Their  meaning 
and  intention  can  alone  be  sought  for,  from  the  words  they  have 
used,  in  which  there  seems  to  me,  in  this  part  of  the  act,  to  be  no 
great  ambiguity.  If  the  contrary  had  been  their  meaning,  they 
would  not  have  made  use  of  the  word  **  endeavours,*'  which  suppo- 
ses a  possibility,  at  least,  if  not  a  probability,  as  things  then  stood,  of 
those  endeavours  failing  on  account  of  the  hostilities^  and  would, 
therefore,  have  expressly  exacted  actual  settlements  to  be  made, 
when  the  purchasers  should  no  longer  run  any  risk  in  making  them. 
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H-id^opei'*       *  What  is  the  settlemeiit  intended  ?  We  say  it  includes 
V.  five  years^  residence.     The  proviso  speaks  of  ^^  such 

Douglass,     actual  settiement  as  aforesaid^^  thereby  referring  to  the 
""""~~~     description  of  settlement  in  the  former  part  of  the  sec- 
tion/that  is,  ^^  by  clearing,  fencing  and  cultivating,  at 

The  state  having  received  the  consideration  money,  and  required  a 
settlement  within  two  years,  if  not  prevented  by  enemies  ;  and  in 
that  case  dispensing  with  the  condition  of  settlement  and  resi- 
dence, and  declaring  that  their  title  shaU  be  then  good  and  as 
efiectnal  as  if  the  settlement  had  been  made  and  continued,  I 
cannot  conceive  they  could  mean  to  exact  that  settlement  at  any 
future  indefinite  time«  And  although-  it  is  said  they  meant  that 
condition  to  be  indispensable,  and  that  it  must  be  complied  with 
in  a  reasonable  time,  we  have  not 'left  to  us  that  latitude  of  con- 
struction, as  the  legislature  have  expressly  limited  the  time  them- 
selves. 

It  is  urged,  that  the  main  view  of  the  legislature  was  to  get 
the  country  settled,  and  a  barrier  formed  ;  this  was,  undoubtedly, 
one  of  their  views,  and  for  that  purpose,  tiiey  have  given  extraor- 
dinary encouragement  to  individual  settlers ;  but  they  had,  like- 
wise, evrd<M)tly  another  view,  that  of  increasing  the  revenue  of  the 
state,  by  the  sale  of  the  lands  The  very  title  of  the  act  is  "  for 
the  sale  of  the  vacant  land  within  this  commonwealth  ^  this  Utter 
object  they  have  really  efiected,  but  not  by  the  means  of  the  volun- 
tary settlers ;  it  could  alone  be  effected  by  the  purses  of  rich  men» 
or  Urge  companies  of  men,  who  would  not  have  been  prevailed 
upon  10  lay  out  such  sums  of  money  as  they  have  done,  if  they  had 
thoiight  their  purchases  were  clogged  with  such  impracticable 
conditions. 

I  have  hitbeKo  argued  upon  the  presumption  that  the  word» 
«  persist  in  their  endeavour^,"  relate  to  the  grantees  as  well  as  the 
settlers ;  but,  in  considering  the  words  of  the  proviso,  it  may  be 
well  di'ubted  whether,  they  relate  to  any  other  grantee  or  settler 
tjmp  those  who  have  been  driven  from  their  settlements;  the  word 
^'persist"  applies  very  properly  to  such  ^  the  words  of  the  proviso 
are,  **  If  such  actual  settler,  or  oiyigrantee,  shall,  by  force  of  arms 
of  the  enemies  of  the  United  States,  be  prevented  fr»m  making  such 
settlement,  or  be  driven  therefrom,  and  shall  persist' in  his  endea- 
vours to  make  such  actual  settlement ;  then,  in  either  caset  he  and 
his  heirs  shall  be  entitled,*'  &c.  Here,  besides  that  the  grammati- 
cal constiuction  of  referring  the  word  '*  persist*'  to  the  last  ante* 
^  cedent   i»  best  answered,  but  the  sense  of  it  is  only  applicable  to 

settlements  begun,  aiid  not  to  the  condition  of  the  grantees.  There 
are  two  members  of  the  sentence  ;  one  relates  to  the  gprantees,  who. 
Nit  is  supposed,  may  be  prevented  from  making  their  settlements  ; 
the  other  to  the  settlers,  who  are  supposed  to  be  driven  away  from 
the  settlements.  The  latter  words,  as  to  them,  are  proper  ;  as  to 
the  grantees,  who  never  beg^  a  settlement,  improper.  The  act 
8ay%  f »  either  ease,  that  is,  if  the  grantees  are  prevented  from  making 
their  settlements,  or  if  the  settlers  are  driven  away,  and  persist  in 
their  endeavours  to  complete  thdr  settlements,  in  either  case  they 
shall  be  entitled  to  the  land. 

i  will  not  say  this  construction  is  entirely  free  from  doubt ;  if  it 
^  was,  there  would  be  an  end  of  the  question. 

But  tsUong  it  for  granted,  as  it  has  been  done  at  the  bar»  that  tbs 
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—  • 

least  *two  acres  for  every  hundred,  erecting  tliereon  Huldekopei's 
a  messuage  for  the  habitation  of  man,  and  rending^  or  ^^ 

causing  a  family  to  reside,  thereon  for  the  space  of j/ftie     Dougius. 
years  next  foUoiiiring  his  first  settling  of  the  same/'  "* 

words  relate  to  the  grantees,  as  well  as  the  settlers  ;  yet,  although 
inaccurate  with  regard  to  the  former.  It  seems  to  me,  the  legisbi* 
ture  could  only  mt;an  to  exact  from  the  grantees  their  best  en« 
deavours  to  mjafee  the  settlements,  within  the  space  of  two  years  from 
iht  date  of  their  warrants ;  at  the  end  of  which  time,  if  they  have 
been  prevented  from  complying  with  the  terms  of  the  law,  by  the  ac- 
tual force  of  tbe  enemy,  as  they  had  actually  paid  for  the  land,  they 
are  then  entitled  to  their  patents  if  the  legislature  really  meant 
diiferently,  all  I  can  say  isj  that  they  have  very  unfortunately  express- 
ed their  meaning. 

The  propriety  of  awarding  a  mandamut  is  another  question,, 
which  I  mean  not  to  discuss,  as  1  presume  a  decision  of  a  majority 
of  the  court  will  make  it  unnecessary. 

Yjbates,  J.  I  have  long  hepe&  and  flattered  myself,  that  the 
difficulties  attendant  on  the  present  motion  would  have  been 
brought  before  the  justice  and  equity  of  the  legislature  for  solution, 
and  not  come  before  the  judicial  ajuthority,  who  are  compelled  to 
deliver  the  law  as  they  find  it  written  for  decision ;  the  question 
has  often  occurred  to  our  minds,  under  the  act  of  3d  of  April, 
1792,  which  has  so  frequently  engaged  our  attention  in  our  western 
circuits. 

The  Holland  Company  have  paid  to  the  state  the  consideration  . 
money  of  one  thousand  one  hundred  and  sixty-two  warrants,  and 
the  surveying  fees  on  one  thousand  and  forty-eight  tracts  of  land^; 
besides  making  very  considerable  expenditures  by  their  exertions, 
honourable  to  themselves,  and  useful  to  the  community,  (as  has  been 
correctly  stated,)  in  order  to  effect  settlements.  Computing  the 
sums  advanced,  the  lost  tracts,  by  prior  impnivements  and  interfe- 
rences, and  the  quantity  of  one  hundred  acres  granted  to  each  indi- 
vidual for  making  an  actual  settlement  on  their  lands ;  it  is  said, 
that  averaging  the  whole,  beiween  two  hundred  and  thirty  and  two 
hundred  and  forty  dollars,  have  been  expended  by  the  company,  on 
each  traot  of  land  they  now  lay  claim  to. 

The  Indian  war  which  raged  previous  to,^and  at  the  time  of  the 
passiB|f  of  the  law,  and  until  the  ratification  of  the  treaty  at  Fort 
Granville,  must  have  thrown  insurmountable  bars  in  the  way  of 
those  persons,  who  were  desirous  of  sitting  down  immediately  on 
lands,  at  any  distance^  from  the  militmry  posts.  These  obstacles 
must  necessarily  have  continued  for  some  time  ai%er  the  removal  of 
impending  danger,  from  Imperious  circunistances ;  the  scattered 
sute  of  the  inbaMtants,  and  the  difficulty  of  early  collecting  sup- 
plies of  pf<»vi8iona;  besides,  it  is  obvious  that  settlements,  in 
moat  instances,  could  not  be  made,  until  the  lands  were  designa- 
ted and  appropriated  by  surveys,  and  more  especially  so,  where 
warrants  have  express  relatioo-to  others  depending  on  a  leadmg 
warrant,  which,  particularly  locates  some  known  spot  of  ground* 
On  the  head  of  merit,  in  the  Holland  Land  Company's  sparing  no 
expense  to  procure^  settlements,  I  believe  there  are  few  dissenting 
voices  beyond  the  mountains;  and  one  would  be  induced  to  con- 
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HuMekopei^s       ^Bythc  proviso  no  time  is  limited  for  the  penistin^. 

Lessee      y^^  ^^^  j^  means  persisting  with  effect;  otherwise,  the 

Douglass,     object  of  the  legislature  would  be  totally  defeated  if  the 

"~    war  should  continue  two  years  after  the  dates  of  "^the 
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cludc»  that  a  Tariety  of  united,  equitable  circumstances,  would  not 
fail  to  produce  a  proper  degree  of  influence  on  the  public  will  of 
the  community.  Bui  we  are  compelled  by  the  duties  of  our  ofiice, 
to  give  a  judicial  opinion  upon  the  abstract  legal  question ;  whe- 
ther, if  a  warrant  holder,  under  the  act  of  3d  of  April,  1792,  has 
begun  to  make  his  actual  settlement,  and  is  prevented  from  comple- 
ting the  same,  *'  by  force  of  arms  of  the  enemies  of  the  United 
States,  or  is  driven  therefrom,"  and  shall  make  new  endeavours  to 
complete  the  same,  but  fails  in  the  accomplishment  tliereof,  the 
condition  of  actual  settlement  and  residence  is  dispensed  with  and 
extinguished  ? 

I  am  constrained,  after,  giving  the  subject  every  consideration 
in  my  power,  to  declare,  that  1  hold  the  negative  of  the  proposi- 
tion, for  the  following  reasons  collected  from  the  body  of  the  act 
itself. 

1.  The  motives  inducing  the  legislature  to  enact  the  law  are 
distinctly  marked  in  the  preamble,  that  '*  the  prices  fixed  by  law 
for  other  lands*'  (than  those  included  in  the  Indian  purchase  of 
1768)  **  are  found  to  be  so  high,  as  to  discourage  actual  ttnlert  from 
purchasing  and  improving  the  same-"  3  State  Laws,  209- 
,  2. ''  The  lands  lying  north  and  west  of  the  rivers  Ohio  and  Alleg- 
hany, and  Conewango  creek,  are  offered  for  sale  to  persons  who 
will  eultivattf  improve  and  *ettle  the  same,  or  caiue  the  same  to  be 
cultivated,  improved  and  settled,  at  and  for  the  price  of  7i  10  tor ' 
ev^ry  hundred  acres  thereof."  By  s.  2«  the  price  of  lands  is  thus 
lowered,  to  encourage  actual  settlements. 

3.  By  s.  3.  *'  Upon  the  application  of  any  person  who  may  have 
settled  or  improived,  or  is  desirous  to  settle  and  improve*  a  planta- 
tion within  the  limits  aforesaid,  there  shall  be  granted  to  him  a 
w^rant  not  exceeding  four  hundred  acres,**  &c. 

The  application  granted,  is  not  to  take  up  lands ;  but  it  rai^t  be 
accompanied,  either  by  a  previous  settlement  and  improvement,  or 
expressions  of  a  desire  to  settle  and  improve  a  plantation ;  and  in 
this  form  all  such  warrants  have  issued. 

4.  By  8.  5.  <*  Lands  actually  Mettled  and  improved,  prior  to  the  date 
of  the  entry  of  a  warrant  with  the  deputy  surveyor  of  the  district, 
shall  not  be  surveyed  thereon,  except  for  the  owner  of  such  settle- 
ment and  improvement." 

This  marked  preference  of  actual  settlers  over  warrant  holders, 
who  may  have  paid  their  money  into  the  treasury  for  a  particular 
tract,  even,  perhaps,  before  any  improvement  of  the  land  was  me- 
ditated, shows,  in  a  striking  n^ner,  the  intentions  of  the  legis* 
lature. 

5.  By  s.  8.  "The  deputy  surveyor  of  the  district  shall,  upon 
the  application  of  any  person,  who  has  made  an  actual  settle- 
ment and  improvement  on  these  lands,  survey  and  mark  out  the 
lines  of  the  tract  of  land,  not  exceeding  four  hundred,  for  such  ap- 
plicant." 

The  settlement  and  improvement  alone  are  made  equivalent  to 
a  warrant ;  which  may  be  taken  out  by  section  10.   ten  years  after 
the  time  ot  passing  this  act. 
1 
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wftrrtiit9»    Bmdes,  the  proviso  would  be  repugnant  to  Hnidekoper's 
tiie  enacting  clause,  and  therefore  void.     It  only  pro-       *^J*^ 
yides  that  the  incipient  title  should  not  be  lost  during     DougUst. 
Ae   war,  if  thereby   the  settlement  was   prevented.  • 

6.  I  found  my  opinion,  on  vthtX  I  take  to  be  the  true  and  legiti- 
mate construction  of  tiie  s.  9.  in  the  close  of  which  is  to  be  found 
the  proviso,  from  whence  spring  all  tl>e  doubts  on  the  subject 

It  has  been  said  at  the  bar,  that  three  different  constructions  have 
been  put  on  this  section. 

1.  That  if  the  warrant  holder  has  been  prevented  by  Indian  hostili- 
ties from  making  his  settlement  within  two  years  next  after  the 
date  of  his  warrant,  and  until  the  22d  of  December,  1795,  (the 
time  of  ratification  of  Gen-  Wayne's  treaty,)  tlie  condition  of  settle- 
ment and  residence  is  extinct  and  gone. 

2*  That  though  such  prevention  did  not  wholly  dispense  with  the 
condition,  it  hinderbd  its  running  within  that  period  ;  and  that  the 
grantee's  persisting  in  his  endeavours  to  make  an  actual  settle- 
ment and  residence  for  five  years,  or  within  a  reasonable  time 
thereafter,  shall  be  deemed  a  mil  compliance  with  the  conditiona  4 
And, 

3.  That  in  all  events,  except  the  death  of  the  party,  the  settle- 
ment and  residence  shall  precede  the  vesting  of  the  complete  and 
absolute  estate. 

Though  such  great  disagreement  has  obtained,  as  to  the  true 
meaning  of  this  s.  9.  both  sides  agree  in  this  that  it  is  worded  very 
inaccurately,  inartificially  and  obscurely.  Thus,  it  will  be  found 
towards  the  bec^inning  of  the  clause,  that  the  words  "  actual  tettie' 
mtn^  are  used  in  an  extensive  sense,  as  inclusive  of  residence  for 
five  years  ;  because  its  cpnstituent  parts  are  enumerated  and  descri- 
bed to  be  by  "  clearing,  fencing  and  cultivating^  at  least  .two  acres 
for  every  hundred  acres,  contained  in  one  survey  ;  erecting  thereoa 
a  messuage  for  the  habitation  of  m&n,  and  residing,  or  causing  a  fami- 
ly to  reside,  thereon  for  the  space  of  five  years  next  following  his 
first  settling  the  same,  if  he  or  she  shaU  so  long  live.'*  In  the 
middle  of  the  clause,  the  same  words  are  used  in  a  more  limited 
aenset  and  are  coupled  with  the  expressions  **  and  residence,'*  and 
in  the  close  of  the  section,  in  the  proviso,  the  same  words,  as  I  un- 
derstand them,  in  a  strict  grammatical  construction  of  the  whole 
(dause,  must  be  taken  in  the  same  large  and  comprehensive  sense 
as  they  first  conveyed  ;  because  the  terras  "  such  actual  settlement," 
used  in  the  middle  of  the  section*  are  repeated  in  the  proviso,  and 
refer  to  the  settlement  described  in  the  foregoing  part ;  and  tlie 
words  **  actual  settlement  as  aforesaid,"  evidently  relate  to  the  • 
enumeration  of  the  qualities  of  such  settlement  Again,  the  confi* 
ning  of  the  settlement  to  be  within  the  space  of  two  years  next 
after  the  divte  of  the  warrant,  seems  a  strange  provision.  A  war 
-vrith  the  Indian  natives  subsisted  when  the  law  passed,  and  its  con- 
tinuaDce  was  uncertain.  The  state  of  the  country  might  prevent 
the  nuddng  of  surveys  for  several  years  ;  and  until  the  lands  were 
appropriated  by  surveys,  the  precise  places  where  they  lay  could  not 
be  ascertained  generally. 

Still  I  a|>prebend  that  ^he  intention  of  the  legislature  may  be 
fairly  collected  from  their  own  words.  But  I  cannot  accede  to  the 
first  construction  said  to  have  been  made  of  the  proviso  in  this 
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P^^^^op^**  *Ev€ry  person  who  claims  uhder  this  act  must  be  an 

Y.  actual  settler.     It  does  not  say  that  Jf  the  grantee  or 

Po"g»i>»»»     actual   settler  shall  be  prevented,  or  driven  away,  he 

*■""■"""""    shall  hold  ;  but  if  prevented,  or  driven  away,  and  he 

shall  persisty  then  he  shall  hold. ' 

ninth  section ;  because  it^  rejects  as  wholly  superfluous,  and  as- 
signs no  operation  whatever  to  the  subsequent  expressions,  "  if  anj 
grantee  shall  persist  in  his  endeavours,"  &c.  which  is  taking  an  un- 
warrantable liberty  with  the  law.  Nor  can  I  subscribe  to  the  se- 
cond construction  stated,  because  it  appears  to  me  to  militate 
against  the  general  spirit  and  words  of  the  law,  and  distorts  its 
great  prominent  features  in  the  passages  already  cited,  and  for 
other  reasons  which  1  shall  subjoin.  I  adhere  to  the  third  construe- 
tion,  and  will  now  again  consider  the  s.  9.  It  enacts,  in  the  first 
instance,  that  "no  warrant  or  suivey  for  lands,  ^ing north  and  west 
of  the  rivers  Ohio  and  Alleghany,  and  Conewango  creek,  shall  vest 
any  title,  unless  the  grantee  has,  prior  to  the  date  of  such  warrant, 
made,  or  caused  to  be  made*  or  shall,  within  the  space  of  two 
years  nest  after  the  date  of  the  same,  make,  or  cause  to  be  made, 
an  actual  setUement  thereon,  by  clearing,  &c.  Provided  aitoqyt,  never- 
theletif  That  if  any  such  settler,  or  any  grantee^  in  any  such  original 
or  succeeding  warrant,  shall  by  force  of  arms  of  the  enemies  of  the 
United  States,  be  prevented  from  making  such  actual  settlement, 
or  be  driven  therefrom,,  and  shall  persist  in  his  endeavours  to  make 
such  actual  settlement  as  aforesaid  ;  then,  in  either  case,  he  and 
his  heirs  shall  be  entitled  to  have  and  to  hold  the  said  lands,  in 
the  same  manner  as  if  the  actual  settlement  had  been  made  and 
continued.*' 

*•  Persist"  is  the  correlative  of  attempt  or'  endeavour,  and  sig- 
nifies "hold  on,"  "  persevere,"  &c.  the  beginning  words  of  the  sec- 
tion restrict  the  settlement  **  to  be  within  two  years   next  after  the 
date  of  the  warrant,  by  clearings  C^c.  and  by  residing  for  the  space  of 
five  years,  next  foUovsing  his  first  settling  of  the  same,  if  he  or  she 
shall  so  long  live,"  and  in  default  tl^ereof,  annexes  »  penalty  (»f  for- 
feiture in  a  mode  prescribed  ;  but  the   proviso  relieves  against  this 
penalty,  if  the  grantee  is  prevented  from  making  such   settlement 
by  force,  &c.  and  shall  persist  in  hi*  endeavours  to  make  such  actual . 
settlement   as  aforesaid.    The  relief,  then,  as  I  read  the  words,  gf)es 
merely  as  to  the  times  of  two  years  next  after  the  date  of  the  war- 
rant, and  five  years  next  following  the   party's  first  settliiig  of  the 
same  ;  and  the  proviso  declares,  tht)t)>crmfi/i^,  (re.  shall  be  equiva* 
lent  to  a  continuation  of  the  settlement. . 

To  be.  more    intelligible,   I  paraphrase   the  ninth  section   thus  : 
Every   warrant  holder  shall  cause  a  settlement  to  be   made  on  his 
lands    within  two  years  next  after  the '  da^e  of  ^s  warrant,   and 
a  residence  thereon    for  five  years  next  Ibllowing  the  first   settle- 
ment, on  pain  of  forfeiture  by  a  new  warrant.    Nevertheless,  if  he 
shall  be  interrupted  or  obstructed  by  external   force,  from  doing 
these  acts  within  the  limited  periods,  and  shall  afterwards  perse-' 
▼ere  in  his.  efiorts  in  a  reasonable  time,  af\er  the  removal  of  such 
force,  until  those  objects  are  accomplished,  no  advantage  shall  be 
taken  of  him  for  the  want  of  a  successive  continuation  of  his  set- 
tlement. 
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♦What  is  persisting  ?  Buying  implements  ?  No..  Go- H«Weto|ier*a 
ing  on   the  land  ?     We  do  not  contend  for  that.    But         ^, 
still  it  is  something,  and  who  is  to  determine  what  it  is  ?     Doagiatt. 
It  is  a  fact  which  must  be  decided  by  a  jury  in  every  " 

case  ;  which  would  be  productive  of  endless  litigation. 

The  construction  I  have  adopted^  appears  tome  to  restore  perfect 
symmetry  to  the  whole  act,  and  to  preserve  its  due  proportions.  It 
words  an  easy  answer  to  the  ingenious  question  proposed  by  the 
counsel  of  the  Holland  Company.  If,  say  they,  immediately  after  a 
warrant  issues,  a  settler,  without  delay,  g;oes  on  the  ground  the  1 1th 
April,  1792,  and  stays  there  until  the  next  day,  when  he  is  driven  off 
by  a  savage  enemy,  after  a  gallant  defence ;  and  then  fixes  his  resi- 
dence as  near  the  spot  as  he  can  consistently  with  his  personal  safe- 
ty, does  the  warrantee  lose  all  pretensions  of  equity  ?  Or,  suppose 
he  has  the  good  fortune  to  continue  there,  firmly  adhering  to  the  soil« 
for  two  or  three  years,  during  the  Indian  hostilities  ;  but  is,  at  lengthy 
compelled  to  remove  by  a  superior  force;  is  all  to  go  for  notliing,  and 
must  be  necessarily  begin  again  ?  I  answer  to  both  queries,  in  the 
negative  ;  by  no  means.  The  proviso  supplies  the  chasm  of  succes- 
sive years  of  residence  t  for  every  day  and  week  he  resides  i>n  the 
soil,  be  is  entitled  to  credit  in  his  account  with  the  commonwealth  ; 
but,  upon  a  return  of  peace,  when  the  state  of  tlie  country  will  admit 
of  itt  after  making  all  reasonable  allowances,  he  must  resume  the 
occupation  of  the  land*  and  complete  his  actual  settlement;  al- 
though a  charity  cannot  take  place  according  to  the  letter,  yet  it 
ought  to  be  performed  cy  pret,  and  the  substance  pursued.  2  Vertu 
266.    2  Foni^.  221. 

It  has  beeu  objected,  that  such  a  contract  with  the  state  is  un- 
reasonable^  and  hard  on  those  landholders,  and  ought  not  to  be  in- 
sisted upon:  it  will  be  said,  in  replyt  they  knew  the  terms  before 
they  engaged  in  the  bargain,  and  must  abide  by  the  consequences. 
The  only  question  is,  whether  the  interpretations  given  of  it  be  cor- 
rect or  not. 

7.  A  due  conformity  to  the  provisions  of  the  act  is  equally  exacted 
of  those  who  found  their  preference  to  lands  on  their  personal  labour, 
as  of  those  who  ground  it  on  the  payment  of  money.  I  know  of  no 
other  liistinctions  between  these  two  sets  of  landholders,  as  to  actual 
settlement  and  residence,  than  that  the  claims  of  the  former  must 
be  limited  to  a  single  plantation,  and  the  labour  be  exerted  by  them> 
or  under  their  direction ;  while  the  latter  may  purchase  as  many 
warrants  as  they  can,  and  make,  or  cause  to  be  made,  the  settle- 
ments required  by  law.     Adciiton,  340,  341. 

It  is  admitted,  on  all  sides,  that  the  terms  of  actual  settlement 
and  residence  arci  in  the  first  placet  precedent  conditions  to  the 
vesting  of  absolute  estates  in  these  lands ;  and  I  cannot  bring  my- 
self to  believe  that  they  are  dispensed  with,  by  unsuccessful  eflbrts, 
cither  in  the  case  of  warrant  holders,  or  actual  settlers.  In  the  lat- 
ter instance,  our  uniform  decisions  have  been,  tliat  a  firm  adherence 
to  the  soil,  unless  controlled  by  imperious  circumstances,  was  the 
great  criterion  which  marked  the  preference  in  such  cases  ;  and  I 
have  seen  no  reason  to  alter  my  opinion. 

8.  Lastly,  it  is  obvious  from  the  preamble,  and  s.  2.  that  the  set- 
tlement of  the  country,  as  well  as  the  sale  of  thg^ands,  were  medi- 
tated by  this  law  (  the  latter,  however,  appears  to  be  a  secondary 

Vol.  III.  F 
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HttSdekopei^f      #Wben  thc  prevention  ceaftccL  they  were  to  settle  in  a 
y.         reasonable  time ;  otherwise  the  purchaser  of  1 793  would 
0ougb88.     be  in  a  better  situation  dian  the  purchaser  of  1796,  be^ 
""^    cause  the  former  would  get  his  title  without  the  condi- 
tion of  settlement. 

object  with  the  legislature.  The  peopling  the  countrgr,  by  a  haa^y 
race  of  men,  to  the  most  extreme  frontier,  was  certainly  the  most 
powerful  barrier  against  a  savage  enemy. 

Having  been  thus  minute,  and,  I  fear,  tedious,  in  delivering  my 
opinion,  it  remains  for  me  to  say  a  few  words  respecting  those  per* 
sons  who  have  taken  possession  of  part  of  these  landsi  supposing 
the  warrants  to  be  dead,  according  to  the  cant  naprd  of  the  day,  and 
who,  though  not  parties  to  this  suit,  are  asserted  to  be  implicated  in 
our  decision,  If  the  lands  are  forfeited  in  the  eye  of  the  law,  though 
they  have  been  fully  paid  for,  the  breach  of  the  condition  can  only 
be  taken  advantage  of  by  the  commonwealth,  in  a  method  prescri* 
f>ed  by  law.  Innumerable  mischiefs,  and  endless  confusion,  would 
ensue,  from  individuals  taking  upon  themselves  to  judge  when  war- 
rants cease  to  have  validity,  and  making  entries  on  such  lands  at  their 
will  and  pleasure.  I  will  repeat  what  we  told  the  jury  in  Morris's 
Lessee  v.  Neighman  and  Shaines  :  "  If  the  expressions  of  the  law 
were  not  as  particular  as  we  find  them,  we  should  have  no  difficulty 
in  pronouncing  that  no  person  should  take  advantage  of  their  own 
wrong,  and  that  it  does  not  lie  tn  the  mouths  of  men,  like  .  those  we 
are  speaking  of,  to  say  the  warrants  are  dead ;  we  will  take  and 
withhold  the  possession,  and  thereby  entitle  ourselves  to  reap  benefits 
from  an  unlawful  act"  On  the  whole,  I  am  of  opinion,  that  the  rule 
should  be  discharged. 

Smith,  J.  I  have  had  a  full  opportunity  of  considering  the 
opinion  delivered  by  my  brother  Teatetf  and  as  I  perfectly  concur  in 
ail  its  principles,  I  shall  confine  myself  to  a  simple  declaration  of  as- 
sent.  I  could  not  hope,  indeed,  to  add  to  the  argument;  and  I  am 
certain  I  could  not  equal  the  language,  which  he  has  used  on  the 


.    .  ,  „  am 

could  not  equal  the  language,  which  he  has  used  on 
occasion. 

Bt  thb  Court.    Let  the  rule  be  discharged.! 


t  Since  this  decision  was  pronounced,  the  subject  has  been  revi* 
ved  and  agitated  in  various  interesting  forms.  In  the  winter  of  1801, 
2,  several  petitions  were  presented  by  the  intruders  to  the  legisla- 
ture, requesting  their  interposition,  but  the  committee  of  the  senate 
to  whom  these  petitions  were  referred,  reported  against  them,  and 
admitted  that  the  controversy  belonged  exclusively  to  the  courts  of 
justice  But  soon  afler  this  report  was  made>  a  bill  was  introduced, 
which  recites  the  existing  controversies,  gives  a  legislative  opinion 
against  the  claim  of  the  warrantees,  and  institutes  an  extraordinary 
tribunal  to  hear  and  decide  between  the  parties.  The  appearance 
of  this  bill  produced  two  remonstrances  from  the  Holland  Company, 
but  without  effect.  As  soon  as  it  became  a  law,  the  attorney-general 
and  the  counsel  for  the  company  were  invited  to  a  conference  with 
the  judges,  on  the  carrying  of  it  into  effect ;  but,  upon  mature  con- 
sideration, the  counsel  for  the  company  declined  taking  any  part  in 
the  business,  and  assigned  their  reasons  in  a  letter  addressed  to  the 

i'udges,  dated  the  24th  of  June,  1803.     An  issue  was  then  formed, 
»^  the  direction  of  the  judges,  ^hichwa^  tried  at  Sunbury,  on  the 


February;  isos.  #3g 

*If  the  settlement  is  begun  widiki  the  two  yenrs,  and  Bn^koper'* 
cofitinued  for  five  years,  it  is  sufficient.     Until  a  sur*       ^**^ 
vey  there  could  be  no  appropriation  ;  and  until  appro*     Itou^aifc 
priation  there  tould  be  no  settlement,  and  there  could  be    *■*""*" 
BO  effectual  residence  unless  the  setdement  was  mada 

35lh  of  November  following^,  before  Tkatess  Smith  and  Braekenridgei^ 
Justices. 
The  chargfe,  as  delivered  by  Mr.  Justice  Yeatet^  is  as  foUows : 

That  the  decision  of  the  court  and  jury  on  the  present  feigned  is- 
sue should  *<  settle  the  controversies  arising'  from  contending  claims 
to  lands  north  and  west  of  the  rivers  Ohio  and  Alleghany,  and  Cone* 
wanji^  creek,"  is  an  event  devoutly  to  be  wished  for  by  every  good 
citizen.  **  It  is  indispensably  necessary  that  the  peace  of  that  part  of 
the  state  should  be  preserved,  and  complete  justice  done  to  all  par- 
ties interested,  as  effectually  as  possible."  (Close  of  preamble  ta 
the  act  of  3d  April»  1802,  p  155.) 

We  have  no  hesitation  in  declaring  that  we  are  not  without  our 
fears  that  the  good  intentions  of  the  legislature,  expressed  in  the  law 
under  which  we  now  sit,  will  not  be  effected.  We  hope  we  shall  be 
happy  enough  to  acknowledge  our  mistake  hereafter. 

It  is  obvious  that  the  validity  of  the  claims  of  the  warrant  holders, 
as  well  as  of  the  actual  settlers,  must  depend  upon  the  true  and  cor- 
rect construction  of  the  act  of  the  3d  April,  1793,  considered  as  s 
solemn  contract  between  the  commonwealth  and  each  individuaL 

The  circumstances  attendant  on  each  particular  case  may  vary  the 
general  legal  conclusion  in  many  instances. 

We  proceed  to  the  discharge  of  the  duties  enjoined  on  us  by  th0 
late  act. 

The  first  question  proposed  to  our  consideration  is  as  follows : 
Are  warrants  heretofore  granted  under  the  act  of  3d  April,  1792, 
valid  and  effectual  in  law  a^inst  this  commonwealth,  so  as  to  bar  (his 
commonwealth  from  granung  the  same  land  to  other  applicants  un* 
der  the  act  afbresaid,  in  cases  where  the  warrantees  have  not  fully 
and  fairly  complied  With  the  conditions  of  settlement,  improvement 
and  resiaence  required  by  the  said  act,  at  any  time  before  the  date 
of  such  warrants  respectively,  or  within  two  years  after  ? 

It  will  be  proper  here  to  observe,  that  on  the  motion  for  the  man* 
doTnut  to  the  late  secretary  of  the  land-office,  at  the  instance  of  the 
Holland  Company,  the  members  of  this  court,  after  ^eat  considera*^ 
tion  of  the  subject,  were  divided  in  their  opinions  The  chief  jus- 
tice seemed  to  be  of  opinion,  that  if  a  warrantee  was,  '*  by  force  of 
arms  of  the  enemies  of  the  United  States,  prevented  from  making  an 
actual  settlement,  as  described  in  the  act,  or  was  driven  therefrom, 
and  should  persist  in  his  endeavours  to  make  such  actual  settlement 
thereafter,''  it  would  amount  to  a  performance  of  the  condition  in  law. 
Two  of  us  (Yeates  and  Smith)  thought,  that  in  all  events,  except  the 
death  of  the  party,  the  settlement  and  residence  contemplated  by  the 
act,  should  precedb  the  vesting  of  the  complete  and  absolute  estate, 
and  that  **  every  warrant  holder  should  cause  a  settlement  to  be  made 
on  his  lands,  within  two  years  next  tf/frr  the  date  of  the  warrant,  and 
a  residence  thereon  for  five  years  next  follovDtng  the  first  settlement, 
on  pain  of  forfeiture,  by  a  new  warrant ;  but  if,  nevertheless,  hf 
should  b^  interrupted  or  obstructed  by  f<»rce  of  the  etMiliy  &on| 


1 1 


^     ^ 


39*  SUPREME  COURT  U.  S. 

'^"'i!^^^*^'^'  *within  the  two  years.     Did  the  legislature  mean  to 

v^^      dispense  with  the  five  years'  residence,  if  the  settlement 

DougiaBs:     could  not  be  made  in  two  years  ?     The  9th  section  says, 

""■^    the  title  shall  not  vest,  unless^  &c.    The  only  difficulty 

wias,  to  limit  the  time  within  which  the  settlement 

doing  those  acts  within  the  limited  periodsi  and  shaU  afterwards  per- 
severe in  his  efforts  in  a  reasonable  time  after  the  removal  of  such 
force,  until  these  objects  should  be  accomplished,  no  advantage  shall 
be  taken  of  him  for  the  want  of  a  successive  continuation  oi  his  set- 
tlement.'*   To  this  opinion  Judge  Brackenridge  subscribes. 

It  would  ill  become  us  to  say  which  of  these  constructions  is  en- 
titled to  a  preference.  It  is  true,  that  in  the  preamble  of  the  act  of 
the  2d  April,  1802,  (p.  154.)  itte  expressed,  that  "  it  appears  from 
the  act  aforesaid,  (3d  of  April,  1792,)  that  the  commonwealth  regard- 
ed a  full  compliance  with  those  conditions  of  settlement,  improve- 
ment and  residence,  as  an  indisp»ensable  part  of  the  purchase  or  con- 
sideration of  the  land  itself."  liut  it  is  equally  certain  that  the  true 
test  of  title  to  the  lands  in  question  must  be  resolved  into  the  legiti- 
mate meaning  of  the  act  of  1792,  extracted  ex  vicerilmt  suis,  inde- 
pendent of  any  legislative  exposition  thereof.—  I  adhere  to  the  opi- 
nion which  1  formerly  delivered  In  bank  ;  yetj  if  a  different  interpre- 
tation of  the  law  shall  be  made  by  courts  of  competent  jurisdiction  in 
the  dernier  resort,  I  shall  be  boUnd  to  acquiesce,  though  I  may  not  be 
able  to  change  my  sentiments.  IF  the  meaning  of  the  first  question 
be,  are  titles  under  warrants  issued  under  the  law  of  the  3d  of  April, 
1792,  for  lands  north  and  west  of  the  rivers  Ohio  and  Alleghany,  and 
Conewango  creek,  good  and  available  against  the  commonwealth,  so 
as  to  bar  the  granting  of  the  same  land  to  other  applicant's,  where  the 
warrantees  have  not  fully  and  fairly  complied  with  the  condiUons  of 
settlement^  improvement  and  residence,  required  by  the  law,  at  any 
time  before,  or  within  two  years  after,  the  dates  of  the  respective  war- 
rants, f » time  of  profound  peace,  vthen  they  'were  not  prevented  from  ma' 
iing  such  actual  settlement  by  force  of  arms  of  the  enemies  of  the  Uni- 
ted States,  or  reasonabiie  and  well  grounded  fear  of  the  enemies  of  the 
savages  ?  The  answer  is  ready  in  the  language  of  the  acts  before  us, 
and  can  admit  of  no  hesitation. 

**  No  warrant  or  survey  for  those  lands  shall  vest  any  title,  unless 
the  grantee  has,  prior  to  the  date  of  such  warrant,  made,  or  caused 
to  be  made,  or  shall  wi^thin  the  space  of  two  years  next  after  the  date 
of  tiie  same,  make,  or  cause  to  be  made,  an  actual  settlement  thereon^. 
by  clearing,  &c.  and  in  default  thereof,  it  shall  and  may  be  lawful 
to  and  for  the  commonwealth  to  issue  new  warrants  to  other  actual 
settlers  for  the  said  lands,  or  any  part  thereof,"  &c.  (Act  of  the  3d 
of  April,  1792,  ^ec.  8.)  For  ••  the  comiponwealth  regfarded  a  full  com» 
pliance  with  these  conditions  of  settlement  and  residence  as  an  in- 
disputable part  of  the  purchase  or  consideration  of  the  lands  so  grant- 
'  ed."  (Preamble  to  act  of  1802.) 

But  if  tlie  true  meaning  of  the  question  be,  whether  under  all 
given  or  supposed  circumstances  of  peace  or  war,  of  times  of  perfect 
tranquillity  or  imminent  danger,  such  warrants  are  not  ipso  facto  void 
and  dead  in  law,  vie  are  constrained  to  say  that  our  minds  refuse 
assent  to  the  general  affirmative  of  the  proposition. 

We  will  exemplify  our  ideas  on  this  subject.  Put  the  case,  that 
ar  warrant  taken  out  early  in  1792  calls  for  an  island,  or  describes 
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should  be  made.     *If  the  settlement  is  incomplete,  he  Hwidekofier't 
is  still  to  persist.     If  the  improvements  are  made,  but  ^ 

die  residence  not  completed,  it  is  said  he  is  not  to  per-     Doa^t 
sist.     But  the  proviso  says,  that  if  the  actual  setder  ' 

shall  be  driven  off,  and  shall  persisty  &c.    What  is  he 

certEtin  land,  with  Accuracy  and  precision,  by  the  course  of  waters, 
or  other  natural  boundaries,  distant  from  any  military  post,  and  that 
the  warrantee,  after  evidencing  the  fullest  intentions  of  making  an 
actual  settlement  on  the  land  applied  for,  by  all  the  necessary  pre- 
paration of  provisions,  implements  of  husbandry,  labourers,  cattle, 
&c.  cannot,  with  any  degree  of  personal  safety,  seat  himself  on  the 
lands  within  two  years  after  the  date  of  the  warrant,  and  by  reason 
of  the  just  terror  of  savage  hostilities.  Will  not  the  proviso  in  the 
9th  section  of  the  act  of  3d  April,  If 92,  excuse  the  temporary  non- 
performance of  an  act,  rendered  highly  dangerous,  if  not  absolutely 
impracticable,  by  imperious  circumstances,  over  which  he  had  no 
eontrol  \ 

Or,  suppose  another  warrant,  depending,  ill  point  of  description, 
on  other  leading  warrants,  which  the  district  surveyor,  either 
from  the  state  of  the  country,  the  hurry  of  the  business  of  bis  office, 
or  other  causes,  could  not  survey  until  the  two  years  were  nearly  ex- 
pired»  and  the  depredations  of  the  Indians  should  intervene  for  the 
residue  of  the  term,  will  not  this  also  'suspend  the  operation  of  the 
forfeiture  ?  Nothing  can  be  clearer  to  «*  than,  that  the  terms  of  the 
proviso  embrace  and  aid  such  cases  ;  and,  independent  of  the  strong 
expressions  made  use  oi,  we  should  require  strong  proof  to  satisfy 
our  minds  that  the  legislature  could  possibly  mean  to  make  a  wan- 
ton sacrifice  of  the  lives  of  her  citizens. 

It  is  said  in  the  books,  that  conditioHts  rendered  impossible  by  the 
act  of  God  are  void.  Salk.  170.  2  Co.  79.  b.  Co.  Lit.  206.  a.  290- 
b.     1  Roll.  Abr.  449.  /.  50.     1  Fonb.  199. 

But  condieiom precedent  musthe  strictly  performed  to  make  the  es- 
tate vest,  and  though  become  impossible,  even  by  the  act  of  God, 
the  estate  will  not  vest;  aliter,  of  eonditions  suhtequent,  12  Mod.  18S« 
Co.  Lit.  218.  a.  2  Vern.  339.  1  Ch.  Ca.  129.  138.  Salk.  231.  1  Vern. 
183.  4  Mod.  66.  fVe  desire  to  be  understood  to  mean  that  the 
**  prevention  by  force  of  arms  of  the  enemies  of  the  United  States" 
does  not,  in  our  idea,  absolutely  dispense  with  and  annul  the  condi- 
tions  of  actual  settlement,  improvement  and  residence,  but  that  it  ^u^- 
pendi  the  forfeiture  by  protracting  the  limited  periods.  Still  the  con- 
ditions must  be  performed  cy  pre*,  whenever  the  real  terror  arising 
from  the  enemy  has  subsided,  and  he  shall  honestly  persist  in  his  en- 
deavours to  make  such  actual  settlement,  improvement  and  resi- 
dence>  until  the  conditions  are  fairly  and  fully  complied  with. 

Other  instances  may  be  supposed,  wherein  the  principles  of  pre- 
rention  may  efiectually  be  applicable.  If  a  person,  under  the  pre^ 
tence  of  being  an  actual  settler,  shall  seat  himself  on  lands  previous- 
ly warranted  and  surveyed  within  the  period  allowed,  under  a  fair 
construction  of  the  law,  to  the  warrantee,  for  the  making  his  settle- 
ment, withhold'the  possession,  and  obstruct  him  from  making  his 
settlement,  he  shall  derive  no  benefit  from  this  unlawful  act.  If  the 
party  himself  is  the  cause  wherefore  the  condition  cannot  be  perform-, 
edj  he  shall  never  take  advantage.  Co.  Lit.  206.  Doug.  661.  XRoll. 
Abr.  454.  pi  8.    Godb.  76.    5  Vin.  246,  pi.  25. 
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Huidekoper's  to  persist  to  do  ?    Something  *certainly  whkh  remain-* 

v!****       ed  to  be  done ;  and  nothing  remained  to  be  done  but  to 

Doagiflss.     complete  his  residence.     But  if  he  persist  iii  his  endea- 

"" '  vours  to  do  this,  the  time  during  which  he  is  prevented 

and  persists,  shall  go  to  his  credit.     Hence  there  must 

be  a  persistance  for  five  years  at  least. 

We  trust  that  we  have  said  enoug^h  to  convey  our  sentiments  on  the 
first  point.  Our  answer  to  the  question,  as  proposed,  is,  that  such 
warrants  may  or  may  not  be  valid  and  eff'ectual  in  law  against  the 
commonwealth,  according-  to  the  several  times  and  existing  facts  ac- 
companying such  warrants.  The  result  of  our  opinion,  founded  on 
our  best  consideration  of  the  matter  is,  that  every  case  must  depend 
on,  and  be  governed  by,  its  own  peculiar  circumstances. 

Tile  second  question  for  decision  is,  are  the  titles  that  have  issued 
from  the  land-office  under  the  act  aforesaid,  whether  by  warrant  or 
patent,  good  and  effectual  against  the  commonwealth,  or  any  person 
claiming  under  the  act  aforesaid,  in  cases  where  such  titles  have  is- 
sued on  the  authority,  and  have  been  grounded  on  the  certificates 
of  two  justices  of  the  peace,  usually  called  prevention  certificates, 
without  any  other  evidence  being  given  of  the  nature  and  circum- 
stances of  such  prevention,  whereby,  as  is  alleged,  the  conditions  of 
settlement,  improvement  and  residency,  required  by  the  said  act, 
could  not  be  complied  with  ? 

It  was  stated  in  evidence  on  the  motion  for  the  fnandamut^  and 
proved  on  this  trial,  that  the  board  of  property  being  desirous  of 
settling  a  formal  mode  of  certificate  on  which  patents  might  issue 
for  lands  north  and  west  of  the  rivers  Ohio  and  Alleghany,  and  Co- 
ne wango  creek,  required  the  opinion  of  Mr.  Ingersoll,  the  then  at- 
torney-general thereon  ;  on  due  consideration,  a  form  was  afterwards 
adopted  on  the  21st  of  December,  1797,  which  was  ordered  to  be 
published  in  the  Pittsburgh  Gazette,  and  patents  issued  of  course,  on 
the  prescribed  form  being  complied  with. 

The  receivfed  opinion  of  the  supreme  executive  magistrate,  the 
attorney -general,  the  board  of  property,  and  of  a  respectable  part 
of  the  bar,  (whose  sentiments  on  legal  questions  will  always  have 
great  and  deserved  weight,)  at  that  day,  certainly  was,  that  {fa  war- 
rant holder  was  prevented  by  force  of  arms  of  the  enemies  of  the 
United  States  from  making  his  actual  settlement,  within  two  years 
afler  the  date  of  his  warrant,  and  afterwards  persisted  in  his  en- . 
deavours  to  make  such  settlement,  that  the  condition  was  extin- 
guished and  gone.     Pertisting  in  endeavour*,  was  construed  to  mean 
something,   attempts,  essays.  Sec.  but  that  did  not   imply  absolute 
success,  or  accomplishment  of  the  objects  intended  to  be  effected. 
By  some  it  was  thought  that  the  endeavours  were  only  to  be  com* 
mensurate  as  to  the  time  of  making  the  actual  settlement,  and  were 
tantamount,  and  should  avail  the  parties  **  in  the  same  manner  as  if' 
the  actual  settlement  had  been  made  and  continued.*' 

The  decisions  of  the  court  in  Morris's  Lessee  v.  Neighman  and 
Shaines,  at  Pittsburgh,  May,  1799,  tended  to  make  the  former  opi- 
nion questionable ;  and  two  of  the  justices  of  the  supreme  court 
adopted  a  different  doctrine,  in  their  judgment  between  the  Holland 
Company,  and  Tenche  Coxe. 

In  the  argument  in  that  case,  it  was  insisted  by  the  counsel  for  the 
plaintiffs,  that  the  board  of  property  in  their  resolves,  and  the  gover- 
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♦The  warrant  gave  a  right  to  enter  the  land,  to  sur-  Huidekoper'i 
vcjr  it,  and  to  make  the  settlement*     But  this  right      lessee 
would  be  forfeited  under  the  former  part  of  the  section,     Douglass. 
if  not  exercised  in  two  years.  - 

This  was  the  right  which  the  proviso  meant  to  pro- 

nor  by  his  patent,  represented  the  commonwealth  pro  hac  viceg  and 
thjit  interests  vested  under  them  which  could  not  at  ter  wards  be  de« 
feated. 

We  cannot  subscribe  hereto.  If  the- conditions  of  settlement,  im- 
provement and  residence  are  indispensable  at  all  events,  they  become 
so  by  an  act  of  the  different  branches  of  the  legislature  The  go- 
vernor, who  has  a  qualified  negative  in  the  passing  of  laws,  cannot 
^)Sewe  with  their  injunctions ;  it  cannot  be  said  that  this  case  falls 
within  the  meaning  of  the  9th  section  of  the  second  article  of  the 
constitution.  *•  The  governor  shall  have  power  to  remit  fines  and 
forfeitures,  and  grant  reprieves  and  pardons  except  in  case  of  im- 
peachment." It  relates  merely  to  penalties  consequent  on  public 
offences,  nor  can  it  be  pretended  that  the  board  of  property,  by  any 
act  whatever  of  their  own,  can  derogate  from  the  binding  force  of  law. 
But  the  fact  is,  an  intention  of  dispensing  with  the  law  of  1792  can- 
not, with  any  degree  of  justice,  be  ascribed  to  the  governor  or  board 
of  property  for  the  time  being-  They  considered  themselves  in  their 
different  functions  virtually  discharging  their  respective  duties  in 
carrying  the  act  into  execution  according  to  the  generally  received 
opinion  of  the  day ;  they  never  intended  to  purge  a  forfeiture  if  it 
had  really  accrued,  nor  to  excuse  the  non -performance  of  a  condition, 
if  it  had  not  been  complied  with  agreeably  to  the  public  will,  ex- 
pressed  in  a  legislative  contract. 

The  rule  of  law  is  thus  laid  down  in  England.  A  false  or  partial 
suggestion  by  the  grantee  to  the  king,  to  the  kingU  prejudice,  whereby 
he  is  deceived,  will  make  the  grant  of  the  king  void.  Hob.  229.  Cro. 
EL  632.  Yelv  48.  1  Co.44.  a.  51  b.  3  Leon.  5.  2  Hawk.  39a  Bl.  226. 
Bttt  where  the  words  are  the  words  of  the  king,  and  it  appears  that  he 
hoM  only  mistaken  the  lavt,  there  he  shall  not  be  said  to  be  so  dtceivedto  the 
avoidance  of  the  grant,  per  Sir  Samuel  Eyre,  Just.  Ld.  Ray.  50.  6 
Co.  55.  b.  56.  b  accoi'd  But  if  any  of  the  lands  concerning  which  the 
question  arises,  become  forfeited  by  the  omission  of  certain  acts  en* 
joined  on  the  warrant  holders,  they  do  not  escheat  to  the  governor 
for  the  time  being,  for  his  benefit,  nor  can  he  be  prejudiced  as  gover- 
nor by  any  grant  thereof;  they  become  vested  in  the  whole  body  of 
the  citizens,  as  t^e  property  of  the  coirtrtion wealth,  subject  to  the 

dispositionof  the  laws. 

»^^aredecidedlyof  opinion,  that  the  patents,  and  the  prevention 

certificates  recited  in  the  patents,  are  not  conclusive  against  this 
commonwealth,  or  any  person  claiming  under  the  act  of  3d  of  April, 
1792,  of  the  patentees  having  performed  the  conditions  enjoined  on 
them,  although  they  have  pursued  the  form  prescribed  by  the  land 
officers.  But  we  also  think  that  the  circumstance  of  recital  of  such 
certificates  will  not.  ipso  facto,  avoid  and  nullify  the  patent,  if  the 
ftctual  settlement,  improvement  and  residence,  pointed  out  by  the  law, 
can  be  established  by  other  proof. 

We  must  repeat  on  this  head,  what  we  asserted  on  the  former, 
that  every  case  must  be  governed  by  its  own  peculiar  circumstances. 
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Hakiekoper*s  tect,  aod  nothing  more*  This  is  the  right  which  ib  saved 

Lessee       ^^y,  pgrsigting  as  long  as  the  prevention  continues*    But 

DottgiaM.     when  the  prevention  ceases,  the  ultimate  condition  of 

settlement  is  still  to  be  performed.     As  the  law  does 

^^  not  require  impossibilities,  a  reasonable  time  after  ces- 

Until  the  facts  really  existing*  as  to  each  tract  of  land,  are  ascertained 
with  accuracy,  the  legal  conclusion  cannot  be  drawn  with  any  degree 
of  correctness.    Ex  facto  oritur  jus* 

S.  Here  we  feel  ourselves  irresistibly  impelled  to  mention  a  difH- 
culty  which  strikes  our  minds  forcibly.  Our  reflections  on  the  sub* 
ject  have  led  us  to  ask  ourselves  this  question  on  our  pillows.  What 
would  a  wise,  just  and  independent  chanceUor  decree  on  the  last 
question  ?  Executory  contracts  are  the  peculiar  objects  of  chan- 
cery jurisdiction,  and  can  be  specifically  enforced  by  chancery  alone; 
equity  forms  a  part  of  our  lawt  says  the  late  chief  justice  truly.  1 
DaU.  213. 

If  it  had  appeared  to  such  a  chancellor,  by  the  pleadings  or 
other  proofs,  that  the  purchase-money  had  been  fully  paid  to  the 
government  by  the  individual  for  a  tract  of  land  under  the  law  of 
the  3d  April,  1792  ;  that  times  of  difEculty  and  danger  had  interve- 
ned ;  that  sums  of  money  had  been  expended  to  eflect  an  actual 
settlement,  improvement  and  residence,  which  had  not  been  ac- 
complished  fully  ;  that  by  means  of  an  unintentional  miatcJte  on  the 
part  of  tlie  state  officers  in  granting  him  his  patent ;  not  led  to 
that  mistake  by  any  species  of  fraud  or  deception  on  the  part  of  the 
grantee  ;  he  had  been  led  into  an  error  and  lulled  into  a  confidence  J\\sX 
the  conditions  of  the  ^ant  had  been  legally  complied  with,  and, 
therefore,  he  had  remitted  in  his  endeavours  therein  ;  would  not 
he  think,  that  under  all  these  circumstances,  thus  combined,  equi- 
ty would  interpose  and  mitigute  the  rigid  law  of.  forfeiture,  by 
protracting  the  limited  periods  ?  And  would  it  not  be  an  addi- 
tional ground  of  equity,  that  the  political  state  of  the  country 
has  materially  changed  since  1792,  by  a  surrender  of  the  west- 
ern posts  to  the  government  of  the  United  States,  and  peace 
with  the  Indian  nations,  both  vrhich  rendered  an  immediate  set- 
tlement of  the  frontiers,  in  some  measure,  less  necessary  than  here- 
tofore ? 

But  it  is  not  submitted  to  us  to  draw  the  line  of  property  to 
these  lands  ;  they  must  be  left  to  the  cool  and  temperate  deci- 
sions of  others,  before  whom  the  questions  of  title  may  be  agita- 
ted. We  are  confined  to  the  wager  on  the  matters  before  us,  and 
on  both  questions  we  have  given  you  our  dispassionate  sentiments, 
formed  on  due  reflection,  accordmg  to  the  best  of  our  judgment. 
We  are  interested  merely  as  common  citizens,  whose  safety  and 
happiness  is  involved  in  a  due  administration  of  the  laws.  We 
profess  and  feel  an  ardent  desire  that  peace  and  tranquillity 
should  be  preserved  to  the  most  remote  inhabitants  of  this  com- 
monwealth. 

The  same  question  was  again  agitated  in  the  circuit  court  of  the 
United  States,  in  April,  1803,  in  the  case  of  Balfour's  Lessee  v* 
Meade.  The  charge  of  Judge  Washington  to  the  jury  was  as  follows: 

Washington,  J.    The  importance  of  this  cause  led  the  court 
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satioa  *of  the  ^ar  must  be  allowed  to  make  the  settle*  Hmdekopcr's 
ment.     We  say  two  years  is  that  reasonable  time,  be-^  v.  ^ 

cause  that  was  the  time  originally  fixed  by  the  contract^  Doggjati, 
which  was  predicated  upon  the  idea  that  there  was  no  — — ~— 
obstacle.  ' 

to  wink  at  some  irregularities  in  the  argument  of  it  at  the  |)ar> 
vrbich  has  tended  to  protract  it  to  an  unreasonable  length.  De* 
pending  oh  the  construction  of  laws  of  the  state,  and  particularly 
on  that  of  the  3d  of  April,  1792,  it  had  at  first  the  appearance  of 
a  difficult  and  very  complicated  case.  It  is  not  easy,  at  the  first 
reading  of  a  long  statute,  to  discover  the  bearings  of  one  section 
upon  another,  so  as  to  obtain  a  distinct  view  of  the  meaning  and  ^ 

intention  of  the  legislature.  But  the  opinion  I  now  entertain  was 
formed  on  Saturday  before  we  parted,  open,  however,  as  it  always 
is,  to  such  alterations  as  ulterior  reason  and  argument  may  pro- 
duce. 

The  better  to  explain  and  to  understand  the  subject,  it  will  be  ne- 
cessaiy  to  take  a  general  view  of  the  different  sections  of  the  act  of 
the  3d  of  April,  1792,  upon  which  this  cause  must  turn-  The  first 
section  reduces  the  price  of  all  vacant  land,  not  previously  sett'ed 
or  improved  within  the  limits  of  the  Indian  purchase  made  in  1768, 
and  all  precedent  purchases  to  50t.  for  every  100  acres  ;  that  of  the 
vacant  lands  within  the  Indian  purchase  made  in  1784,  lying  east  of 
Alleghany  river  and  Conewango,  creek,  to  5i.  to  be  granted  to  pur- 
chasers  in  the  manner  authorized  by  former  laws.  The  second  sec- 
tion offers  for  sale  all  the  other  lands  of  the  state,  lying  north  and 
west  of  the  Ohio,  Alleghany  and  Conewango,  to  peraons  who  will 
euttivate,  improve  and  aetth  the  same,  or  cause  it  to  be  done  at  the 
price  of  71, 10*.  per  hundred  acres,  to  be  located,  surveyed  and  se- 
cured  as  directed  by  this  law  It  is  to  be  remarked,  that  all  the 
above  lands  lie  in  *  different  districts,  and  are  oflcrt  d  at  different 
prices.  Title  to  any  of  jthem  may  be  acquired  by  settlement,  and  to 
all  except  those  lying  north  and  west  of  the  Ohio,  Alleghany  and  Co- 
newango,  hywdrrant without  settlement. 

The  third  section,  referring  to  all  the  above  lands,  authoriies  ap- 
plication to  the  secretary  of  the  land-office  by  any  person  having 
settled  and  improved,  or  who  was  desirous  to  settle  and  improve  a 
plantation  to  be  particularly  described,  for  a  warrant  for  any  quantity 
of  land  not  exceeding  400  acres ;  which  warrant  is  to  authorize 
and  Kquire  the  surveyor-general  to  cause  the  same  to  be  surveyed, 
and  to  make  return  of  it,  the  grantee  paying  the  purchasermoney  and 
fees  of  the  office.  The  eighth  seciion,  which  I  notice  in  this  place 
because  intimately  connected  with  the  third  section,  directs  the 
deputy  surveyor  to  survey  and  mark  the  lines  of  the  tract  upon  the 
application  of  the'*<r»/er.  This  survey,  I  conceive,  has  no  other  vali- 
dity than  to  furnish  the  particular  description  which  must  accompany 
the  application  at  the  land-office  for  a  warrant 

The  fourth  section,  amongst  other  regulations,  protects  the  title 
of  an  actual  settler,  against  a  warrant  entered  with  the  deputy  sur- 
veyor  posterior  to  such  actual  settlement. .  .        * 

The  ninth  section,  referring  exclusively  to  the  lands  north  and 
west  of  the  Ohio,  Alleghany  and  Conewango,  declares,  "  that  no 
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Ra!d«kopet^s      ^Btit  it  it  ftud  that  the  commoiiirealili  aloiie  can  en," 
^^^      ter  for  the  forfeiture^  and  that  there  is  no  private  right 

Doagiast.      of  entTJT* 

•  But  if  this  is  a  condition  precedent,  no  right  ever 

vested,  and,  therefore,  there  can  be  no  forfeiture.    The 

warrant  or  surrey  of  lands  within  that  district  shall  give  sUtle,  un- 
less the  grantee  has,  prior  to  the  date  of  the  warrant,  made  or 
caused  to  be  made»  or  shall,  within  two  years  after  the  date  of  it, 
make,  or  cause  to  be  made,  an  actual  settlement,  by  clearing,  fencing 
and  cultivating  two  acres  at  least  in  each  hundred  acres,  erecting 
thereon  a  house  for  the  habitation  of  roan,  and  residing,  or  causing 
a  family  to  reside,  thereon  for  five  years  next  following  his  first  set- 
tling the  same,  if  he  shall  so  long  live,  and  in  default  of  such  actual 
settlement  and  residence,  other  actual  settlers  may  acquire  title 
thereto.'* 

Let  us  now  consider  this  casct  as  if  the  law  had  stopped  here* 
A  title  to  the  land  in  controversy  lying  north  and  west  of  the  Ohio, 
Alleghany  and  Conewangfo,  could  be  acquired  in  no  other  man- 
ner than  by  aetuai  settlement;  no  sum  of  money  could  entitle  a  person 
to  a  warrant,  unless  the  application  was  preceded  by  actual  settle- 
ment on  the  land,  or  if  not  so  preceded  by  aetuai  settlement,  the 
warrant  would  give  no  title  unless  it  were  followed  by  such  settle- 
ment within  two  years  thereafter. 

The  question  then  is,  what  constitutes  such  an  actual  settler 
within  .the  meaning  and  intention  of  this  law,  as  will  vest  in  him  an 
mceptive  title  so  as  to  authorize  the  granting  to  him  a  warrant) 
not  Afiedie  posseseio  ;  not  the  erection  of  a  cabin,  the  clearing  or  culti- 
Yation  of  a  field.  These  acts  may  deserve  the  name  of  imfiroventerus, 
but  not  settlements.  There  must  be  an  occupancy  accompanied 
With  a  bona  fide  intention  to  reside  and  live  upon  the  land,  either  in 
person  or  by  that  of  his  tenant ;  to  make  it  tne  place  of  his  habita- 
tion, not  at  some  distant  day,  but  at  the  time  he  is  improving  ;  for 
if  this  intention  be  only  future,  either  as  to  his  own  personal  resi* 
dence  or  that  of  a  tenant,  then  the  execution  of  that  intention  by 
such  actual  residence  fixes  the  date  ;  the  commencement  of  the  set- 
tlement, and  the  previous  improvements,  will  stand  for  nothing  in 
the  calculation. 

The  erection  of  a  house,  and  the  clearing  and  cultivating  the 
ground,  all  or  either  of  them,  may  afford  evidence  of  the  <pto  anim» 
with  which  it  was  done,  of  the  intention  to  settle ;  but  neither  nor  all 
will  constitute  a  settlement,  if  unaccompanied  by  residence.  Sup- 
pose, then,  improvements  made,  the  person  making  them  declaring 
at  the  time  that  they  were  intended  for  temporary  purposes  of  con- 
fenience,  and  not  with  ax  view  to  settle  and  reside  ;  could  this  be 
called  an  actual  settlement  within  the  meaning  and  intention  of  the 
tegislature  ?  Surely  no.  But  though  such  acts  against  express  decla* 
rations  of  the  quo  animo  will  not  make  a  settlement,  it  does  not  fol- 
low that  the  converse  of  the  proposition  will ;  for  a  declaration  of  an 
Intention  to  settle.  Without  actually  carrying  that  intention  into  exe* 
cution,  will  not  constitute  an  actual  settlement' 

How  do  these  principles  apply  to  the  case  (^  the  plaintiff*.  Iq 
1793  he  leaves  the  fort  at  which  he  was  stationed,  and  in  which  he 
was  an  officer,,  with  a  few  soldiers;  cuts  down  some  trees,  erects 


*mly  rt|^  fj^ren  wa$  a  permituoo  mihim  two  ymn  to  QuMopw^* 
enter,  for  the  purpose  of  surveying  and  settling;  but        v^ 
this  right  expired  with  the  two  years  after  the  date  of    P<»g»M» 
the  warrant,  or  of  the  close  of  the  war. 

four  or  five  petu^  (for  not  being  coyered,  they  do  not  deserve  the  name 
of  cabinse)  and  in  five,  six  or  seven  days,  having  accotnplished  this 
work,  he  returns  into  the' fort  to  his  former  place  of  residence.  Why 
did  he  retreat  so  precipitately  ?  We  hear  of  no  danger  existing  »l . 
the  time  of  completing  these  labours  which  did  not  exist  during 
the  time  he  was  engaged  in  them.  Whi^t  prevented  him  from  pro- 
ceeding to  cover  ttie  cabins,  and  from  inhabiting  them  ?  Except 
the  state  of  general  hostility  which  existed  in  that  part  of  the  coun- 
try* there  is  no  evidence  of  a  particular  necessity  for  flight  in  the  in- 
stance of  this  plaintiff.  It  is  most  obvious  that  the  object  of  his  visit 
to  this  wilderness  was  to  erect  what  he  considered  to  be  improve?  ' 
ments ;  but  they  were,  in  fact,  uninhabitable  by  a  human  being,  and» 
consequently,  could  not  have  been  intended  for  a  present  settlement* 
He  wast  besides*  an  officer  in  the  army,  and  whilst  in  that  service 
lie  could  not  settle  and  reside  at  his  cabin,  although  the  country  had 
been  in  a  state  of  perfect  tranquillity.  In  short,  bis  whole  conduct* 
both  at  that  time  and  afterwards ;  his  own  statements  when  asserting 
a  title  to  the  lands,  the  recitals  in  his  warrants  of  acceptance,  and 
certificates  of  survey,  all  afford  proof  which  is  irresistible,  that  he 
did  not  mean,  in  1793,  to  settle.*  Mistaking  the  law,  as  it  seems 
many  others  have  done  in  this  respect,  he  supposed  that  an  improve- 
ment WAS  equivalent  to  a  settlement*  for  vesting  a  rifht  to  those 
lands.  It  is  not  pretended,  even  now,  nor  is  it  proved  by  a  single 
wimess*  not  even  by  Grouse,  who  assisted  in  making  the  improve- 
ments, that  he  contemplated  a  settlement  It  has  been  asked,  could 
the  legislature  have  meant  to  require  persons  to  sit  down  for  a  mo- 
ment on  lands  encompass^ed  by  dangers  irom  a  savage  enemy  ?  I  an- 
swer no«  At  such  a  time  it  was  very  improbable  that  men  would  be 
found  rash  enough  to  make  settlements.  But  yet  no  title  could  be 
scqiured  without  such  a  settlement,  and  if  men  were  found  hardy 
enough  to  brave  the  dangers  of  a  savage  wilderness*  they  might  be 
eslled  imprudent  men,  but  they  would  also  deserve  the  promised 
reward,  not  for  their  boldness,  but  for  their  settlement 

The  first  evidence  we  have  of  an  intention  in  the  plaintiff  to  make 
^  actual  settlement  was  in  the  spring  of  1796*  long  after  the  actual 
bwafide  settlement  of  the  defendant  with  his  famuy,  for  I  j^ve  no 
credit  to  the  notice  from  the  plaintiff  to  the  defendant  m  July* 
1795,  since,  so  far  from  accompanying  it  with  actual  settlement,  he 
speaks  of  a  future  settlement  which,  however,  was  never  car- 
ried into  execution.  Every  thing  which  I  have  said  with  respect  to 
the  400  acres  surveyed  in  the  name  of  George  Balfour*  will  applr 
a  fortiori  against  the  three  other  surveys  in  the  name  of  Elizabeth 
Balfour,  &c.  who,  it  is  not  pretended*  were  ever  privy  even  to  the 
making  of  the  cabins*  or  ever  contemplated  a  settlement  upon  those 
lands. 

If  the  law*  then*  had  stopped  at  the  proviso*  it  is  clear  that  the 
plaintiff  never  made  such  a  settlement  as  would  entitle  him  to  a 
warrant  But  he  excuses  himself  from  having  made  wcha  tettif 
ntettt  as  the  law  required*  by  urging  the  danger  to  which  any 
person  attempting  a  residence  u^  that  country  would  hare  been  ex- 
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Haidekoper'f      #The  land  18  to  be  granted  to  other  actual  settletB;  tfiw 
"^^^      term  is  explained  in  the  5th   and  JOth   sections,  and 
means 'those  vfYio  were  actually  on  the  land  and  had^ 
begun  their  settlement.     The  commonwealth  could  not 
grant  these  lands  to   actual  settlers  unless  there  was 

posed.  He  relies  on  the  proviso  to  the  ninth  section  of  the  law, 
which  declares,  **  That  if  any  such  actual  settler,  or  any  grantee  in  any 
such  original  or  succeeding  warrant,  shall,  by  force  of  arms  of  the 
enemies  of  tlie  United  States,  be  prevented  from  .  making  such  ac- 
tual settlement,  or  be  driven  therefrom,  and  shall  persist  in  his  en- 
deavours Ao  make  such  actual  settlement  as  aforesaid,  then,  in  either 
case,  he  and  his  heirs  shall  be  entitled  to  have  and  to,  hold  the 
said  lands  in  the  same  manner  as  if  each  actual  settlement  had  been 
made  and  continued*'*  Evidence  has  been  given  of  the  hostile  state 
«f  that  country,  during  the  years  1793,  1794,  1795,  and  the  danger  to 
which  settlers  would  have  been  exposed.  We  know  that  the 
treaty  at  Fort  Granville  was  signed  on  the  3d  of  August,  1795,  and 
ratified  the  22d  of  December  in  the  same  year :  although  Meade 
settled  with  his  family  in  November,  179.5,  it  is  not  conclusive  proof 
that  there  was  no  danger  even  then,  and  at  any  rate,  it  would  re- 
quire some  little  time  and  preparation,  for  those  who  had  been  dri- 
ven oflT,  to  return  to  their  settlements,  and  if  the  cause  turned  upon 
the  question  whether  the  plaintiff  .had  persevered  in  his  exertions 
to  return  and  make  8U<  h  settlement  as  the  law  requires,  I  should 
leave  that  question  to  the  jury,  upon  the  evidence  thev  have  heard* 
But  the  plaintiff,  to  entitle  himself  to  the  benefit  or  the  proviso, 
should  have  had  an  incipient  title  at  some  time  or  other,  and  this  could 
only  have  been  created  by  actual  settlement  preceding  the  neces- 
sity which  obliges  him  to  seek  the  benefit  of  the  proviso,  or  by 
warrant 

1  do  not  mean  to  say  that  he  must  have  had  such  an  actual  settle- 
ment as  this  section  requires,  to  g^ve  a  perfect  title  ;  for  if  he  had 
built  a  cabin,  and  commenced  his  improvement  in  such  manner  as 
to  aflbrd  evidence  of  a  Aone,/£(ie  intention  to  reside,  and  had  been 
forced  off  by  the  enemy,  at  any  stage  of  his  labours,  persevering  at 
all  proper  times  afterwards  in  endeavours  to  return*  when  he  might 
safely  du  so,  he  would  have  been  saved  by  the  proviso.  But  it  if 
incumbent  on  the  plaintiff,  if  he  would  excuse  himself  from  the  per- 
formance (f  what  has  been  correctly  called  a  condition  precedent,  to 
bring  himstr-lf  fully  ^nd  fairly  within  the  proviso  which  was  made  for 
his  benefit ;  this  he  has  not  done 

lecisiotis  in  the  supreme  court  and  in  the  common  pleas  of  this 
state  have  been  cited  at  the  bar,  two  of  which  I  shall  notice  for  the 
purpose  of  pointing  out  the  peculiar  mark  which  disting^shes  them 
from  the  present,  and  to  prevent,  any  conclusions  from  being  drawn 
from  what  has  been  said  either  to  countenance  or  impeach  those  deci- 
sions The  cases  I  allude  to  are  The  Holland  Company  v.  Coke,  and 
the  feigned  issue  tried  at  Sunbury 

The  incipient  title  under  which  the  plaintiffs  claimed  in  those 
causes  were  warrant*  authorized  by  the  third  section  of  the  law* 
The  incipient  title  in  the  present  case  is  tettlement.  The  former  was 
to  be  completed  by  settlement,  survey,  and  patent.  This  to  precede 
the  warrant,  and  for  the  most  distinct  explanationof  this  distinction, 
U  wdl  be  important  to  ascertain  what  acts  will  coostitute  an  actual 
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*a  private  right  of  entry,  for  there  cannot  be  actual  settle-  ^"^^^* 
mentwithoutactual  entry*   These  expressions  ot  the  act  ▼. 

imply  as  complete  a  right  of  entry  as  a  warrant  itself.     l>o"gi>««« 
By  the  act  of  the22d  of  April,  1794,  voL  3.  p.  581.  636. 
no  warrant  can  b|e  obtained  for  unimproved  lands.  There 
must  be  a  previous  actual  settlement* 

settfer  to  whom  a  warrant  may  issue,  and  what  constitute  an  actual 
settlement  as  the  f(*undation  of  a  title.  1  have  before  explained 
who  may  be  an  actual  settler  to  demand  a  warrant,  namely,  one  who 
has  gone  upon  and  occupied'  land  with  a  bonajide  intention  of  an  ac- 
tual present  residence,  although  he  should  have  been  compelled  to 
abandon  his  settlement  by  the  public  enemies  in  the  first  stages  of 
his  settlement ;  but  actual  settlement,  intended  by  the  9th  section, 
consists  in  clearing,  fencing  and  cultivating  two  acres  of  ground  at 
least  on  each  one  hundred  acres,  erecting-  a  house  thereon,  fit  for 
the  habitation  of  man,  and  a  residence  continued  for  five  years  next 
following  his  first  settling,  if  he  shall  so  long  live.  This  kind  of  set- 
tlement more  properly  deserves  the  name  of  improvementt,  as  the 
diSerent  acts  to  be  performed  clearly  import  This  will  satisfacto- 
rily explain  what  at  first  afipeared  to  be  an  absurdity  in  that  part  of 
the  proviso  which  declares  that  *'  if  such  actual  settler  shall  be  pre- 
vented from  making  such  actual  settlefnent,"  Oc.  the  plain  meaning 
is,  that  if  a  person  has  once  occupied  land  with  an  intention  of  resi-  * 

dingy  though  he  has  neither  ^cleared  nor  fenced  any  land,  and  is  forced 
off  by  the  enemies  of  the  United  States  before  he  could  make  the 
improvements,  and  continue  thereon  for  five  years ;  having  once 
had  an  incipient  title,  he  shall  be  excused  by  the  necessity  which 
prevented  his  doing  what  the  law  required,  and  in  the  manner  re- 
quired ;  or  if  the  warrant  holder,  who  likewise  has  an  incipient  title^ 
sdthough  he  never  put  his  foot  upon  the  land,  shall  be  prevented  by 
the  same  cause  from  making  these  improvements,  &c.  he  too  shall  be 
excutediif  as  is  required  also  of  the  settler,  he  has  persevered  in  his 
endeavours  to  make  those  improvements,  &c. 

But  what  it  becomes  such  a  grantee  to  do  before  he  can  claim  a 
patent,  or  even  a  good  title,  is  quite  another  question,  upon  which  I 
give  no  opinion. 

As  to  the  plaintiff's  surveys  and  warrants,  they  cannot  give  him 
atit\e.  Not  the  surveys  ;  1st.  Because  they  are  a  mere  descrip- 
tion of  the  land  whicn  the  surveyor  is  authorized  by  the  eighth  sec- 
tion to  make,  and  the  applicant  for  the  warrant  is  directed  by  the 
third  section  to  lodge  in  the  land-office  at  the  time  he  applies  for 
the  warrant.  It  is  merely  a  demarcation,  a  special  location  of  the  land 
intended  to  be  appropriated,  and  gives  notice  of  the  bounds  thereof, 
that  others  may  be  able  to  make  adjoining  locations  without  danger 
of  interference  ;  this  is  not  such  a  survey  as  is  returnable  so  as  to  lay 
the  foundation  of  a  patent ;  vd.  It  is  not  authorized  by  a  warrant ; 
3d.  It  was  not  for  an  actual  settler ;  4t]i.  It  was  not  made  by  an 
authorized  surveyor,  if  you  believe,  upon  the  evidence,  that  the  au- 
thority to  Steel  was  antedated,  and  given  after  the  survey  was  re- 
turned* Not  the  warrant;  1st.  Because  it  was  not  a  warrant  of 
title,  but  of  acceptance  ;  2d.  It  is  not  founded  on  settlemtnt  but  iw- 
provement,  and  if  it  had  recited  the  consideration  to  be  actual  settle- 
ment, the  recital  would  have  been  false  in  fact,  and  could  have  pro« 
dttced  no  legal  valid  consequence* 
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^**iLeu«T^'  *It  is  uotneceMary  diat  any  act  should  be  dene  on  the 
V.  part  of  the  commonwealth,  because  there  is  no  title  to 
Dougia>i.  be  defeated.  But  if  she  is  bound  to  do  any  act>  the 
act  of  the  actual  settler  is  her  authorized  act.  He  can- 
not be  a  trespasser,  because  the  land  was  vacant. 

*  50  *By  the  15th  section  of  the  act,  certain  holders  of  war- 

rants theretofore  granted  are  authorized  to  locate  them 
in  any  district  of  vacant  land  in  the  state,  provided  that 
the  owners  of  such  warrants  *^  shall  be  under  the  same 
regulations  and  restrictions,  as  other  owners  of  warrants 
taken  for  lands  lying  north  and  west  of  the  Alleghany 
river  and  Cdnewango  creek  are  made  subject  by  thU 
act;'*^  that  is,  they  are  to  make  their  settlement  in  two 
years  from  the  date  of  their  warrants,  although  their 
warrants  were  more  than  two  years  old  when  the  act 

4^  51  ^passed.     This  can  only  be  done  by  giving  a  construc- 

tion to  this  section  similar  to  that  which  we  contend 
ought  to  be  given  to  the  9th. 

•  W.    Ttlghmariy  on  the  same  side. 

The  treasury  of  Pennsylvania  was  overflowing  by  the 
sales  of  lands  between  1784  and  1792.  The  utmost 
that  has  been  received  from  the  sale  of  the  lands  under 
the  act  of  1 7;92,  including  the  tract  called  the  triangk^ 
is  5()0,000  dollars. 

There  are  two  descriptions  of  persons  contemplated 
by  the  act.  1st.  The  moneyed  men  who  could  procure 
settlers;  and,  2d.  The  hardy  but  poor  actual  settler,  who 
was  to  have  a  credit  of  ten  years  for  his  purchase-mo- 
ney. The  state  did  not  want  money  ;  but  a  barrier. 
Population,  and  not  revenue,  was  the  object.  The  ac* 
41  52  ^^^  settlement  of  the  land  was  xh^sine  qua  non  *of  the 

contract.  This  appears  from  the  whole  tenor  of  the 
act  itself,  as  well  as  from  the  general  circumstances 
and  policy  of  the  state. 

As  to  the  caveat ;  the  effect  of  it  was  to  close  the  doors  of  the 
land-office  against  the  further  progress  of  the  plaintifTin  perfect- 
ing his  title.  The  dismission  of  it  again  opened  the  door,  but  still 
the  question  as  to  title  is  open  for  examination  in  ejectment«  if  brought 
within  six  months»  and  the  patent  will  isaue  to  the  successful  part/* 

The  plaintiif,  therefore,  haring  failed  to  show  a  title  sufficient  to 
enable  him  to  recover  in  this  action,  it  is  unnecessary  to  sa^'  any 
thing  about  the  defendant's  title,  and  your  verdict  ought  to  be  ror  the 
defendant. 

The  jury  found  for  the  defendant* 
1 
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Theterm  a^uai  settler  has  two  different  signiiicfttltas,  Muigcoper^i 
as  used  in  the  act     But  there  can  be  no  settlement  y. 

without  aetual  personal  residence.  An  actual  settler  I>oagiaii. 
acmkeumes  means  a  person  who  is  on  the  land  with  an  ""'^""^ 
intent  to  remain,  and  sometimes  it  mefins  fencing, 
clesuing,  cultivating,  building,  and  residing  five  years. 
By  the  act  of  the  30th  December,  1786,  vol.  2.  p.  488. 
it  is  declared,  *^  that  by  a  settlement  shall  be  under- 
stood an  oc/tia/,  personal^  resident  settlement,  with  a 
manifest  intention  of  making  it  a  place  of  abode,  and 
the  means  oi  supporting  a  family,  and  continued  from 
time  to  time,  unless  interrupted  by  the  enemy,  or  by 
going  on  the  military  service  of  this  country  during 
die  war.^'  Thus,  the  word  settlement,  in  the  8th  sec- 
tion, is  used  in  its  common  acceptation.  It  is  merely 
the  inception  of  title;  but  the  settlement  mentioned  in 
the  9th  section  is  the  completion  of  title.  The  9th  sec- 
tion was  intended  to  define  more  exactly  what  kind  of 
settlement  should  vest  a  title. 

There  being,  then^  no  settlement  without  residence, 
and  no  time  of  residence  prescribed,  except  the  five 
years,  if  there  has  not  been  such  a  residence,  there  has 
been  no  residence,  and  if  no  residAice,  no  settlement. 
Setdement,  therefore,  includes  both  improvement  and 
residence. 

£  very  tract  of  400  acres  was  to  be  specifically  settled. 
The  misfortune  of  the  Holland  Company  was,  that  they 
undertook  an  impossibility.  They  had  engaged  to  set- 
tle 1,162  tracts  in  two  years. 

The  wprds  **  in  defauU^^  &c.  show  that  settlement 
was  the  main  object.  It  is  improbable  that  the  provi- 
so should  be  intended  totally  to  defeat  the  great.object 
of  actoal  settlement;  and  yet  that  would  be  its  effect, 
if  the  war  should  continue  for  two  years,  which,  at  the 
time  of  passing  the  act,  was  a  very  probable  event. , 

*Much  reliance  has  been  placed  on  the  words  ^^as  *53 

ifi^  yet  on  our  construction  we  allow  them  their  full 
effect.  The  settlement  was  to  be  made  in  two  years  ; 
but,  says  the  proviso,  if  you  shall  be  prevented  from 
making  it  within  two  years,  and  persist  until  it  be  ac- 
complished, you  shall  hold  the  land  as  if  it  had  been 
made  within  the  two  years  according  to  the  enacting 
clause. 
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Haidekoper'a      But  if  persisting  two  years  in  time  of  war  givtfs  a 

Lessee      complete  title,  the  proviso  gives  the  purchaser  in  time 

Douglass,     of  war  better  terms  than  the  enacting  clause  gives  to 

"'"■^—    a  purchaser  in  time  of  peace.     For  the  latter  is  oUiged 

to  settle  and  reside  five  years,  while  the  former  gets 

the  land  without  any  such  condition. 

But,  say  they,  the  proviso  operates  in  favour  of  those 
only  who'  have  been  prevented  from  improving*  Sup- 
pose a  man  has  improved^  but  is  driven  away  before 
the  end  of  his  five  years' residence :  upon  their  con- 
struction he  would  lose  his  land,  while  that  of  the  man 
who  has  done  nothing  would  be  saved. 

We  admit  that  persistance  is  not  required  during 
the  war ;  for  it  would  be  idle  to  impose  unavailing  ef- 
forts; and  the  question  what  is  persistance?  would 
open  a  door  to  endless  litigation.  One  jury  would  de- 
cide one  way  and  another  the  contrary.  The  persist- 
ing is  to  begin  when  the  war  ceases. 

If  actual  settlement  means  only,  improvement,  it 
would  be  absurd  to  say  made  and  continuecL  The 
word  continued  cannot  apply  to  a. thing  which,  when 
once  done,  is  done  for  ever. 

There  was  the  dime  reason  for  settlement  after  the 
war,  as  during  its  existence. 

IngersoU^  in  reply. 

Three  questions  arise  in  this  case* 

Ist.  Are  endeavours  persisted  in,  accepted  by  the 

act  as  a  substitute  for  actual  settlement  and  residence  I 

*  54  ^^^*  ^^^  what  period  must  those  endeavours  be 

continued,  so  as  to  operate  as  a  dispensation  with  the 

condition,  and  amount  to  such  substitute  I  ^ 

Sd.  If  a  forfeiture  has  been  incurred,  who  is  to  take 
advantage  of  it  ?  Actual  settlers  or  the  commonwealth  i 

1st.  Does  the  act  contemplate  a  persistance  in  en- 
deavours as  a  substitute  for  actual  seitlement  and  resi- 
dence \ 

It  may  be  necessary  first  to  ascertain  the  meaning  of 
the  words  improvement^  settlement  and  residence^  both 
in  their  general  import,  and  in  the  appropriate  sense  in 
which  they  are  used  in  the  act  of  17^2. 

By  improvement  is  understood  clearings  cultivating, 
or  building  on  lands  previously  unappropriated.  In 
degree  it  is  infinitely  various,  from  the  blazing  of  a 
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and  of  slow  progress.     Actual  &et|lemie&t  within  two  HoMlekopw't 
years  was  ot  indispensable  necessity,  m  order  to  obtain  t. 

full  uile,  unless  prevented  by  the  enemies  of  the  Uni-     Douglass, 
ted  States.  — — — 

The  question  then  oflpered  itself  to  the  legislature, 
shall  the  continuance  of  the  war  release  the  condition^ 
and  endeavours  be  equivalent  to  performance? 

#We  contend  that  the  principle  of  the  proviso  is^  4(  59 

that  if.  the  warrantee  does  what  he  can,  according  to 
circumstances,  he  shall  not  be  injured  on  account  of 
the  war,  nor  thereby  be  delayed  in  the  acquisition  of 
his  title.  « 

The  price  of  the  lands,  and  the  terms  of  purchase,      • 
were  fixed  upon  the  basis  of  peace.     Twenty  dollars 
per  hundred  acres,  with  the  condition  of  settlement 
and  residence  was  a  full  consideration  in  a  time  of 
peace.     The  legislature  could  not  expect  to  get  better 
terms  in  a  time  of  war.     As  the  price  was  to  be  the 
same  in  war  and  peace,  the  modification  must  be  in 
the  terms  of  the  condition  of  settlement  and  residence* 
l£  with  the  same  price  you  exact  similar  conditions 
of  settlement  and  residence  at  an  indefinite  distance 
of  time^  and  after  an  intervening  war,  during   the 
whole  of  which  you  require  a  constant  persistance  in 
endeavours  to  make  such  settlement,  you,  in  effect,  in- 
crease, you  double  or  multiply  the  sum  to  be  paid  as 
the  consideration  of  the  land ;  and  in  addition  to  the 
original  terms  of  price,  settlement  and  residence,  you 
gain  the  use  of  the  money,  and  the  cooperation  of  in- 
dividuals in  forming  that  barrier,  which  was  one  of 
the  great  objects  of  the  act;  the  purchaser  loses  both 
the  interest  of  his  money  and  the  use  of  his  land.     It 
is  in^asible,  therefore,  to  require  endeavours  during, 
and  accomplishment  after,  the  war,  and  yet  say  that 
the  purchaser  does  not  pay  a  higher  price  for  the  land 
on  account  of  the  war. 

It  becomes  important  to  consider  whether  the  endea- 
vours were  to  be  persisted  in  during  the  war ;  for  we    ^     ' 
have  been  lately  told,  for  the  first  time,  that  persist  means     ^ 
(kmt  during  the  war,  and  after  the  war  it  again  means 
permit* 

It  is  admitted  ths^  a  frontier  of  hardy  inhabitants  to 
oppose  s^inst  the  incursions  of  the  savage  enemy  was  a 
leading  considen^on  with  the  legislature.;  it  was  natural 
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Huidekoper't  for  them  to  Wish  atteihpts  to  settle  might  be  made  durmg 

%^^      the  war.     It  was  acknowledged  to  be  *unreasonable| 

D6ugiags.     that  the  hazardous  experiment  should  be  made  at  the 

-^^..  expense  of  the  adventurers.     The  event  was  doubtfuL 

Hopes  of  success  were,  however,  entertained.     The  law 

contemplated  the  disposal   of   two   millions  of   acres. 

*  What  number  of  persons  might  be  induced  to  share  in 

its  undertaking  was  uncertain. 

But  the  words  of  the  act  admit  of  no  dodbt  that  the 
persisting-  was  to  be  in  a  time  of  lyar.  If  the  grantee 
shall  be  prevented  by  the  enemy,  and  shall  persist  in  his 
K  endeavours ;  that  is,  in  his  endeavours  to  surmount  the 
obstacle  which  prevented  the  settlement,  namely,  the 
force  of  arms  of  the  enemies  of  the  United  States,  then, 
&c. 

2d.  What  is  the  period  of  time  during  which  the  en- 
deavours were  to  be  continued  in  order  to  effect  a  release 
of  the  condition,  and  amount  to  a  substitute  for  perform- 
ance ? 

As  two  years  from  the  date  of  the  warrant  was  the 

m 

time  in  which  the  setdement  was  to  be  made,  if  there 
had  been  no  prevention,  we  say  that  perseverance  in 
endeavours  during  the  same  period  in  a  time  of  war^ 
was  all  which  the  legislature  required  ; 

Because,  without  the  proviso,  the  estate  of  the  grantee 
would  then  have  become  absolute  at  common  law,  and 
the  proviso,  being  for  the  benefit  of  the  grantee,  shall  not 
place  him  in  a  worse  situation  than  if  it  had  not  been  in- 
serted ; 

Because,  to  adopt  the  principle  which  is  urged  against 
us,  that  we  oog^t  to  commence  in  a  reasonable  time 
after  the  removal  of  the  force,  is  worse  than  forfeiture, 
as  it  introduces  infinite  confusion  and  endless  contro- 
versy; 

Because,  taking  possession,  clearing,  fencing,  cultiva- 
ting and  building,  are  nowhere   in  the  law  required  of 
the  warrantee  after  two  years  from  the  date  of  the  war- 
^.        rant,  and  persistance  must  relate  to  the  act  of  taking  and 
^  maintaining  possession; 
*  61  *Because,  the  law  does  not  provide  for  cases  of  in* 

terruption  by  war  for  more  than  two  years ;  and  to  re- 
quire longer  efforts  would  be  lengthening  the  persist- 
ance to  the  end  of  the  war,  and  five  years  afterwards  ; 
which  would  be  inconsistent  with  the  last  clause  of  the 
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provifto^  S^^^S  absolute  estates  after  certain  perststance  Haidekoper^ 
had  failed ;  And,  Lessee 

Because,  if  the  persistance  had  been  construed  to  be     OoogiAss; 

iude&mte,  no  man  of  any  prudence  among  ourselves,     

and  no  foreigner  or  individual  would  have  advanced 
a  dollar  on  those  lands. 

No  man  could,  on  that  idea,  conjecture  when  he 
might  get  a  title ;  the  war  might  continue  ten  years ; 
the  country  might  be  restored  to  the  Indians  for  a 
stipulated  time ;  or  settlements  might  have  been  pro- 
hibited by  the  United  States ;  an4  in  all  these  events 
the  purchaser  would  have  lost  hi%  money  and  labour. 

The  legislature  departed  from  the  common  law  in 
requiring  a  persistance  during  the  war.  For  what 
purpose  F  To  carry  a  favourite  point.  An  establish* 
ment  of  settlers  from  Preaqu^isle  to  the  Ohio.  What 
do  they  promise  for  this  extra  requisition  ?  An  abso- 
lute tide,  if  the  exertions  for  two  years  should  be  in- 
effectual. 

But  he  is  to  ^^  persist  in  his  endeavours  to  make 
such  actual  settlement  as  aforesaid  s*"*  that  is,  within 
two  years  from  the  date  of  the  warrant.  *  Nd*  other 
lind  of  settlement,  and  no  other  time  is  prescribed* 
But  he  could  not  persist  to  make  such  actual  settle- 
ment within  two  years  from  the  date  of  the  warrant,; 
after  those  two  years  bad  expired ;  and  a  settlement 
made  after  the  two  years  could  not  have  availed. 

ZA^  If  the  persistance  must  be  for  more  than  two 
years,  when  will  it  end?  Where  is  the  term. at  which 
the  legislature  has  said  the  estate  shall  become  abso- 
lute \  If  the  grantee  get  possession  at  the  end  of  the 
five  years,  must  he  go  still  further  and  reside  five 
years?  There  can  be  no  pretence  for  persisting  five 
years,  because,  without  a  settlement  made,  there  is  no 
epoch,  from  whkh  the  five  years  are  to  begin  to  run  ; 
and  there  can  be  no  settlement  made  but  within  two 
years  from  the   date  of  the  warrant.     *If  no  settle-  ♦  62 

ment  within  the  two  years,  no  question  can  ever  arise    ^    ^/ 
respecting  the  five  years.  •  * 

4th.  If  the  proviso  has  any'  meaning  different  from 
the  common  law,  respecting  force  of  arms  of  a  public 
enemy,  it  certainly  means  to  impose  a  new  duty  upon 
the  grantee,  and  to  give  him  an  equivalent. 
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Huidekoper's  jsettler  sfcall  be  driven  from  his  settlement,  lie  'sliull  be 
^J®^*       entitled  to  hold  in  the  same  manner  as  if  the  settlement 
Pougiaas.     had  been  continued.     Our  construction,  therefore,  does 
"~"~""~    not  involve  the  consequence  which  gentlemen  have  sup- 
posed. 

There  i&  a  passage  of  the  act  which  has  not  been  no- 
ticed, and  which  strongly  implies  that  residence  is  not 
included  in  settlement.  It  is  this :  ^^  And  that  in  de- 
fault of  such  actual  settlement  and  residence,  it  shall 
and  may  be  lawful  to  and  for  this  commonwealth  to 
issue  new  warrants  to  other  actual  settlers  for  the  said 
lands,  or  any  part  thereof,  reciting  the  original  warr 
tants,  and  that  actual  settlements  and  residence  have 
not  been  made  in  pursuance  thereof,  and  so  as  often  as 
defaults  shall  be  madeJ^^  If  settlement  includes  the 
five  years'  residence,  then  an  actual  settler  is  a  person 
who  has  made  an  actual  settlement  by  clearing,  fencing, 
cultivating,  building  and  residing  five  years  on  the  land. 
If  on  default  the  commonwealth  is  to  grant  the  land  to 
such  an  actual  settler  only,  there  never  can  be  but  one 
default,  because  the  second  warrantee  will  have  com- 
plied with  all  the  requisites  for  a  full  and  absolute  title 
before  the  warrant  is  granted.  The  words,  and  so  as 
often  as  defaults  shall  be  made^  would,  in  such  case,  be 
nugatory  and  nonsensical. 

No  argument  can  be  drawn  from  the  15th  section ; 
for  it  does  not  follow  that  because  one  section  requires 
a  particular  construction,  different  words,  relative  to  a 
difi'ertfnt  subject  in  another  section,  must  have  a  simi- 
lar construction.  It  only  shows,  what  we  all  agree  is 
the  fact,  that  the  act  is  very  inaccurately  drawn,  and 
cannot  be  understood  according  to  its  strict  letter. 

*  55  ^      ^Wednesday y  February  2T. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the  court 
as  follows: 

The  questions  which  occurred  in  this  case,  in  the 
circuit  court  of  Pennsylvania,  and  on  which  the  opi- 
nion of  this  court  is  required,  grow  out  of  the  act  pass- 
ed by  the  legislature  of  that  state,  entitled  "  An  act  for 
tnfe  sale  of  the  vacant  lands  within  this  commonwealth." 

The  9th  section  of  that  act,  on  which  the  case  prin- 
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< 

jd{)a%-  dcficada,  is. in  these  words:  "and  be  it  fjittbej;  HaMekopei'^ 
enacted,'*  &«;•  ^f 

The  q[ttestiona  to  be  considered,  relate  particularly  tQ     PoQg'«w* 
the  proviso  of  this  section ;  but  to  construe  that  cor-  " 

rectly,  it  will  he  necessary  to  understand  the  enacting^ 
clause,  whiich  states  what  is  tq  be  performed  by  the 
purchaser  of  a  warrant,  before  the  title  to  the  lands 
ae;scribed  therein  shall  vest  in  him. 

Two  classea  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condition  of 
the  sale,  and  is  about  to  pay  the  consideration  money  i 
the  other  pays  the  consideration  money  in  the  first  in- 
stance, and  is  afterwards  to  perform  the  conditions* 
They  are  both  described  in  the  same  sentence,  and 
from  each  an  actual  settlement  is  required  as  indispeo* 
sable  to  the  completion  of  the  title. 

In  describing  this  actual  setdement,  it  is  declared  that 
ijt  shall  be  made,  in  the  case  of  a  warrant  previously 
granted,  within  two  years  next  after  the  date  of  such 
warrant,  ^^  by  clearing,  fencing,  and  cultivating,  at  least 
two  acreft  for  every  hundred  acres  contained  in  one 
survey,  erecting  thereon  a  messuage  for  the  habitation 
of  man,  and  residing,  or  causing  a  family  to  reside^ 
thereon  for  the  space  of  five  years  next  following  his 
first  settling  of  the  same,  if  he  or  she  shall  so  long 
live.'' 

"^The  manifest  impossibility  of  completing  a  resi-  ^  66 

dence  of  five  years  within  the  spaee  of  two  years, 
would  lead  to  an  opinion  that  the  part  of  the  descrip- 
tion relative  to  residence,  applied  to  those  only  who 
had  performed  the  condition  before  the  payment  of  the 
purchase-money;  and  not  to  those  who  were  to  perform 
it  afterwards.  But  there  are  subsequent  parts  of  the 
act  which  will  not  admit  of  this  construction,  and,  con- 
sequently, residence  is  a  condition  required  from  the 
person  who  settles  under  a  warrant,  as  well  as  from  one 
who  entitles  himself  to  a  warrant  by  his  settlement. 

The  law  requiring  two  repugnant  and  incompatible 
things,  is  incapable  of  receiving  a  literal  construction^ 
and  must  sustain  some  change  of  language  to  be  render*' 
ed  intelligible.  This  change,  however,  ought  to  be  as 
small  as  possible,  and  with  a  view  to  the  sense  of  the 
legislature,  as  manifested  by  themselves.  The  reading, 
suggested  by  the  counsel  for  the  plainti£f,  appears  to  b4 
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•    •  . 

Huidekoper's  most  reasonable,  and  to  comport  best  with  the  generiat 

I**^  language  of  the  section,  and  with  the  nature  of  the  sub- 
Doug^ais.  ject.  It  is  by  changing  the  participle  into  the  future 
"■"^""^  tense  of  the  verb,  and  instisad  of  "  and  residing^  or 
causing  a  family  to  reside  thereon^^  and  shall  reside^  &?c. 
The  effect  of  this  correction  of  language  will  be  to  de- 
stroy the  repugnancy  which  exists  in  the  act  asitstands, 
and  to  reconcile  this  part  of  the  sentence  to  that  which 
immediately  follows,  and  which  absolutely  demonstrates 
that  in  the  view  of  the  legislature,  the  settlement,  and 
the  residence  consequent  thereon,  were  distinct  parts 
of  the  condition ;  the  settlement  to  be  made  within  the 
space  of  two  years  from  the  date  of  the  warrant,  and 
the  residence  in  five  years  from  the  commencement  of 
the  settlement. 

This  construction  is  the  more  necessary,  because 
the  very  words  "  such  actual  settlement  and  residence,'* 
which  prove  that  residence  is  required  from  the  war^ 
rantee,  prove  also,  that  settlement  and  residence  are, 
in  contemplation  of  the  law,  distinct  operations.  In 
the  nature  of  things,  and  from  the  usual  import  of  words, 
^  67  they  are  also  distinct.     To  make  a  *settlement  no  more 

requires  a  residence  of  five,  than  a  residence  of  five 
hundred  years :  and,  of  consequence,  it  is  much  more 
reasonable  to  understand  the  legislature  as  requiring 
the  residence  for  that  term,  in  addition  to  a  settlement, 
than  as  declaring  it  to  be  a  component  part  of  a  settle- 
ment. 

The  meaning  of  the  terms  settlement  and  residence 
being  understood,  the  court  will  proceed  to  consider 
the  proviso. 

That  part  of  the  act  treats  of  an  actual  settler,  (un- 
der which  term  is  intended  as  well  the  person  who 
makes  his  settlement  the  foundation  of  his  claim  to  a 
warrant,  as  a  warrantee  who  had  made  an  actual  settle- 
ment in  performance  of  the  conditions  annexed  to  his 
purchase,)  and  of  "  any  grantee  in  any  such  original  or 
succeeding  warrant?;"  who  must  be  considered  as  con- 
tradistinguished from  one  who  had  made  an  actual  set- 
tlement. Persons  thus  distinctly  ch^cumstanced,  are 
brought  together  in  the  same  sentence,  and  terms  are 
used  appropriate  to  the  situation  of  each,  but  not  appli- 
cable to  both.  Thus,  the  idea  of  "  an  actual  settler," 
*•* prevented  from  making  an  actual  settlement,*'  and 
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after  "  being  driven  therefrom/*  **  persisting  in  his  en-  HuWeltopep's 
deavours"  to  make  it,  would  be  absurd.     To  apply  to  '^ 

each  cl^ss  of  purchasers  all  parts  of  the  proviso,  would     Douglass. 
involve  a  contradiction  in  terms.     Under  such  circum-  " 

stances,  the  plain  and  natural  mode  of  construing  the 
act,  is  to  apply  the  provisions  distributively  to  the  de* 
scription  of  persons  to  whom  they  are  adapted,  reddendo 
singula  singulis*  The  proviso  then  would  read  thus:  ^^Pro* 
vidtrd  always,  nevertheless,  that  if  any  such  actual  set* 
tier  shall  be  driven  from  his  settlement,  by  force  of  arms 
of  the  enemies  of  the  United  States ;  or  any  grantee,  in 
any  such  original  or  succeeding  warrant,  shall,  by  force 
of  arms  of  the  enemies  of  the  United  States,  be  pre- 
vented from  making  such  actual  settlement,  and  shall 
persist  in  his  endeavours  to  make  such  actual  settlement 
as  aforesaid,  then^  in  either  case,  he  and  his  heirs  shall 
be  entitled  to  have  and  to  hold  the  said  lands  in  the 
^'same  manner  as  if  the  actual  settlement  had  been  4^63 

made  and  continued*" 

The  two  cases  are,  the  actual  settler,  who  has  been 
driveil^from  his  settlement,  and  the  warrantee,  who  has 
been  prevented  from  making  a  settlement,  but  has  per-^ 
sisted  in  his  endeavours  to  make  one. 

It  is  perfectly  clear,  that  in  each  case  the  proviso 
substitutes  something  for  the  settlement  to  be  made 
within  two  years  from  the  date  of  the  warrant,  and  for 
the  residence  to  continue  five  years  from  the  commence- 
ment of  the  settlement,  both  of  which  were  required  in 
the  enacting  clause. 

What  is  that  something  f 

The  proviso  answers,  that  in  the  case  of  an  "  actual 
sctder,"  it  is  his  being  "  driven  from  his  settlement  by 
force  of  arms  of  the  enemies  of  the  United  States,*'  and 
in  case  of  his  being  a  grantee  of  a  warrant,  not  having 
settled,  it  is  ^^  persisting  in  his  endeavours  to  make  such 
actual  settlement."  In  neither  case  is  residence,  or 
persisting  in  his  endeavours  at  residence,  required. 
Yet  the  legislature  had  not  forgotten,  that  by  the  enact- 
ing clause,  residence  was  to  be  added  to  settlement; 
for  in  Ae  same  sentence  they  say,  that  the  person  who 
comes  widiin  the  proviso  shall  hold  the  land,  ^^  as  if 
the  actual  settlement  had  been  made  and  continued."-  . 

It  is  contended,  on  the  part  of  the  defendant,  that  as 
the  time  during  which  persistance  shall  continue  is  not 
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Hiiidekoper^f  prescribed,  th6  person  claiming  the  land  must  persi^l 

^^^^      until  he  shall  have  effected  both  his  settlement  and  re* 

DougiMs.     sidence^  as  required  by  the  enacting  clause  of  the  act, 

""•""^    That  is,  that  the  proviso  dispenses  with  the  time^  an4 

only  with  the  time,  during  vfhich  the  condition  is  to  be 

performed. 

But  the  words  are  not  only  inapt  for  the  esqpressioQ 
of  such  an  intent ;  they  absolutely  contradict  it. 
^  gQ  *lf  tne  proviso  be  read  so  as  to  be  inteUtgible,  it  re- 

^  quires  nothing  from  the  actual  settler  who  has  been 

driven  from  his  settlement.  He  is  not  to  persist  in  his 
endeavours  at  residence,  or,  in  other  words,  to  continue 
his  settlement,  but  is  to  hold  the  land.  From  the  war? 
tantee,  who  has  been  prevented  from  making  a  settle* 
ment,  no  endeavours  at  residence  are  required.  He  is 
to  ^^  persist  in  his  endeavours,"  not  to  make  and  t» 
continue  such  actual  settlement,  but  '^  to  make  such  aC" 
tual  settlement  as  aforesaid.^^  And  if  he  does  persist  in 
those  endeavours,  he  is  to  hold  the  land  *'  a&^if  the 
actual  settlement  had  been  made  and  continued**^  The 
construction  of  the  defendant  would  make  the  legislature 
say,  in  substance,  that  if  the  warrantee  shall  persist  in 
endeavouring  to  accomplish  a  particular  object,  unUl  he 
does  accomplish  it,  he  should  hold  the  land  as  if  he  had 
accomplished  it.  But  independent  of  the  improbability 
that  the  intention  to  dispense  only  with  the  time  in 
which  the  condition  was  to  be  performed,  would  be  ex- 
pressed in  the  language  which  has  been  noticed,  there 
are  terms  used,  which  seem  to  restrict  the  time  during 
which  a  persistance  in  endeavours  is  required.  The 
warrantee  is. to  persist  in  his  endeavours  '^  to  make 
such  actual  settlement  as  aforesaid."  Now,  ^^  such 
actual  settlement  as  aforesaid,"  is  an  actual  settlement 
within  two  years  from  the  date  of  the  warrant.  As  it 
could  only  be  made  within  two  years,  a  persistance  in 
endeavouring  to  make  it,  could  only  continue  for  that 
time. 

If,  after  being  prevented  from  making  an  actual  set- 
tlement and  persisting  in  endeavours,  those  endeavours 
should  be  successful  within  the  two  years  after  which  the 
person  should  be  driven  off,  it  is  asked  what  would  be 
his  situation  ? 

The  answer  is  a  plain  one.     By  persisting  he  has  be* 
6 
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cbme   an  actual  settler ;  and  the  part  of  the  proviso  Huidekoper'i 
which  applies  to  actual  settlers  protects  him.  ^^ 

If,  after  the  two  years,  he  should  be  driven  off,  he  is     Doog^Ms. 
still  protected.      The  application  of  external  violence     — — 
dispenses  with  residence.     The  court  feels  itself  bound 
*to  say  so,  because  the  proviso  contains  a  substitute^  *  70 

vAiichj  in  such  a  state  of  things,  shall  be  received  in- 
stead of  a  performance  of  the  conditions  required  by 
the  enacting  clause  ;  aiid  of  that  substitute  residence 
farms  no  part* 

In  a  great  variety  of  forms,  and  with  great  strength, 
it  has  been  argued  that  the  settlement  of  the  country 
was  the  great  object  of  the  act ;  and  that  the  construc- 
tion of  the  plaintiff  would  defeat  that  object. 

That  the  exclusive  object  of  an  act  to  give  lands  to 
settlers,  would  be  the  settlement  of  a  country,  will  be 
admitted ;  but  that  an  act  to  sell  lands  to  settlers,  must 
have  for  its  exclusive  object  the  settlement  of  the 
country,  cannot  be  so  readily  conceded.  In  attempting 
to  procure  settlements,  the  treasury  was  certainly  not 
forgotten.  How  far  those  two  objects  might  be  con- 
sulted, or  how  far  the  one  yielded  to  the  other,  is  only 
to  be  inferred  firom  the  words  in  which  the  legislative  * 

intention  has  been  expressed.     How  far  the  legislature 
may  have  supposed  the  peopling  of  the  district  in  ques- 
tion to  have  been  promoted  by  encouragihg  ac^tual  set- 
tlements, though  a  subsequent  residence  on  them  should 
be  rendered  impracticable  by  a  foreign  enemy,  can  only 
be  shown  by  their  own  language.     At  any  rate,  if  the 
legislature  has  used  words,  dispensing  with  residence,  it 
is  hot  for  the  coiurt  to  say  they   could  not  intend  it, 
unless  there  were  concomitant  expressions,  which  shpiild 
explain  those  words  in  a  manner  different  from  their 
ordinary  import.      There  are  other   considerations   in 
favour  of  the  construction  to  which  the  court  is  incli- 
ned. 

This  is  a  contract;  and  although  a  state  is  a  party, 
it  ought  to  be  construed  according  to  those  well  esta- 
blished principles  which  regulate  contracts  generally. 

The  state  is  in  the  situation  of  a  person  who  holds 
forth  to  the  world  the  conditions  on  which  he  is  willing 
to  sell  his  property. 

♦If  he   should  couch  his  propositions  in  such  ambi-  *  'J\ 

guous  terms  that  they  might  be  understood  differendy, 
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Buidfkoper's  in  consequencc  of  which  sales  were  to  be  made,  and 
*^"^^      the  purchase-money  paid,  he  would  come  with  an  ill" 
Douglass,     grace  into  court,  to  insist  oh  a  latent  and  obscure  mean- 
-  -         ing,  which  should  give  him  back  his  property,  and  per- 
mit him  to  retain  the  purchase-money*     All  those  prin- 
ciples of  equity,  and  of  fair  dealing,  which  constitute 
the   basis  of  judicial  proceedings,  require  that  courts 
should  lean  against  such  a  construction* 

It  being  understood  that  the  opinion  of  the  court 
on  the  two  first  questions,  has  rendered  a  decision  of 
the  third  unnecessary,  no  determination  respecting  it 
has  been  made^  ^ 

It  is  directed  that  the  following  opinion  be  certified 
to  the  circuit  court* 

Certificate  of  the  opinion. 
1st*  That  it  is  the  opinion  of  this  court,  that  under 
the  act  of  the  legislature  of  Pennsylvania,  passed  the  3d 
day  of  April,  A.  D.  1792,  entided  "  An  act  for  the  sale 
of  the  vacant  lands  within  this  commonwealth,"  the 
grantee,  by  a  warrant  of  a  tract  of  land  lying  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and  Conewango 
creek,  who,  by  force  of  arms  of  the  enemies  of  the 
United  States,  was  prevented  from  setding  and  impro- 
ving the  said  land,  and  from  residing  thereon  from  the 
10th  of  April,  1793,  the  date  of  the  said  warrant,  until 
the  1st  of  January,  1796 ;  but  who,  during  the  said  period 
persisted  in  his  endeavours  to  make  such  settlement  and 
residence,  is  excused  from  making  such  actual  setdement 
as  the  enacting  clause  of  the  9th  section  of  the  said  law 
prescribes  to  vest  a  tide  in  the  said  grantee* 

2d*  That  it  is  the  opinion  of  this  court,  that  a  warrant 
of  a  tract  of  land  lying  north  and  west  of  the  rivers 
Ohio  and  Alleghany,  and  Conewango  creek,  granted  in 
the  year  1793,  under  and  by  virtue  of  an  act  of  the  le- 
gislature of  Pennsylvania,  entided  **  An  act  for  seHing 
the  vacant  lands  in  this  commonwealth,^'  to  a  person, 
who,  by  force  of  arms  of  the  etiemies  of  the  United 
*  72  States,  was  *prevented  from  settling  and  improving  the 

said  land,  and  from  residing  thereon  from  the  date  of 
the  said  warrant  until  the  1st  of  January,  1796,  but 
who,  during  the  said  period,  persisted  in  his  endeavours 
to  make  such  setdement  and  residence,  vests  in  such 
grantee  a  fee-simple  in  the  said  land,  although,  after  the 


said  prevention  ceas^^he  did  not  commence,  atid^  within  HvMfkopev^t 
the  space  of  two  years  ^ere^fter,  clear,  fence  and  culti*  ^^ 

vate,  at  least  two  acres  for  every  hundred  acres  contained     Doogian. 
in  His  sarvey  for  the  said  land,  and  erect  thereon  a  mes-     ——'*■** 
suage  for  die  habitation  of  man,  and  reside,  or  cause  a 
family  to  reside^  thereon  for  the  space  of  five  years  next 
foUowing  his  first  setding  of  the  same,  the  said  grantee 
being  yet  in  full  life. 

■  • 

JoHNsoir,  J*  I  concur  in  the  decision  given  by  the 
court  in  thas  case ;  but  there  was  a  question  suggested 
and  commented  on  in  the  argument  which  has  not  been 
noticed  by  the  court,  but  which  appears  to  me  to  merit 
some  consideration. 

It  was  inquired  by  the  couiisel  for  the  defendant, 
should  the  court  adopt  the  principle  that  persistance  for 
two  years  is  to  be  substituted  for  an  actual  setdement 
and  residence,  what  is  to  be  the  effect  of  a  partial  pre- 
vention i  Is  the  warrantee  to  be  subjected  to  the  neces* 
sity  of  making  good  his  settlement,  should  the  preven- 
tion cease  or  commence  at  any  point  of  time  during  the 
two  years  without  any,  or  under  what  limitation? 

It  is  undoubtedly  true,  that  any  'Construction  of  a  sta- 
tute which  will  produce  absurdities,  or  consequences  in 
direct  violation  of  its  own  provisions,  is  to  be  avoided* 
It  were  better  not  to  depart  from  their  literal  signification 
than  to  involve  consequences  so  inconsistent  with  the 
nature  and  very  idea  of  legislation.  But  it  does  not  apa> 
pear  to  me  that  any  embarrassment  will  attend  the  con- 
struction of  this  lu:t  which  the  court  has  adopted ;  that 
&e  case  of  a  partial  duration  of  the  existence  of  the 
preventing  cause  is  not  within  the  view  of  the  proviso ; 
that  it  is  not  excepted  from  the  operation  of  the  enacting 
clause.  It  would  be  absurd  to  impose  upon  the  warran- 
tee the  n^essity  of  performing  in  a  £sw  months,  perhaps 
at  the  most  inconvenient  season  of  the  year,  a  condition 
for  which  the  act  proposes  to  hold  out  to  him  an  indul- 
gence *of  two  years;  when  prevented  too  by  a  cause  *  73 
not  within  his  control,  and  against  which  the  state  was 
bound  to  protect  him*  If  such  were  the  case  now  be* 
fore  the  court,  I  should  be  of  opinion  that  we  must  re- 
sort to  general  principles  for  a  decision*  With  regalr(l 
to  the  performance  of  conditions,  it  is  a  well  known  r)Ue, 
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''^^i^!!^  that  6b«tnietiM»  itit6r|MMeiI  by  the  act  of  GM4  or  % 

V.         pttbltc  enentiyy  sbaH  excaae  fnxai  perfomancet  ao  Car  a9 

*^t^^    the  effett  of  such  preventing  cause  n«ccaaa»jly  tiAenAsf 

'  In  cases  of  pattial  prevention  I  should  therefore  be  oC 

Opinion,  that  it  would  be  inomibent  ufkon  the  warrantee 

to  satisfy  the  cottrt  that  he  had  oompUed  with  the  condi-' 

tions  imposed  by  the  act,  ao  far  as  he  was  not  neceasariljT 

prevented  by  the  public  enemy. 

It  may  appear  singular  that  a  deficiency,  of  a  single 
day  pertuips,  should  producse  so  material  an  alteration  in 
the  rights  or  situation  of  the  warrantee.  But  the  legis* 
lature  of  Pennsylvania  were  fully  oonpttent  to  make 
what  statutory  provisions  they  thought  pnoper  upon  the 
subject ;  and  the  court  is  no  further  responsible  for  the 
effect  of  the  words  which  they  have  «is<$d  to  express 
Iheir  intemt,  than  to  endeavour  to  ^ve  a  sensible  and 
eonsistent  d^ation  lo  them  in  every  case  that  can 
occuf« 


.    Sanitdi^,  THE  UNITED  STATES  v.  HOOE  ET  AU(a) 

jpebruary  8S. 

The  United      ERROR  to  the  circuit  court  of  the  district  of  Co- 

real  estate  cif 

^[    ^^      Mas^Hy  attorney  of  the  United  States  for  that  dis- 
bnrag^ht,  or  a  trict,  ou  the  17th  of  August,  1801,  filed  a  bill  in  equity 

notoriottt    io- 

h^S^     ^     (**)  P«*«»^  JMsrtfAfl//,  CU.  J.  Cmhi^g,  Paterton,  IVathii^Um  wd 

kMtoW       •'*»*»«">  Justrces. 

plaee ;  or,  be* 

«Dg  unable  to  pay  all  bis  dfebtfe,  be  tras  trade  «  ▼sfluntarf  assignment  cf  tS\  liis  propttiy ; 

Dr  the  debtor  having  abieoud^,  eonccaled,  or  absented  himselfy  bis  property  has  been 

attached  by  process  of  law. 

A  mortgage  of  part  of  his  property  made  by  a  <%Gltector  of  the  Tevemie  to  his  mrety 
ill  his  official  bond,  to  indemnifj^  him  from  his  responsibility  as  auretf  cm  the  bond,  and 
also  to  seeore  bim  from  hi^  existing  and  future  endorsements  for  the  mor^fagor  at  bank, 
is  valid  against  the  United  butes,  although  it  turns  out  thai  the  eblleetor  vas  unable  to 
pay  all  his  debtft  at  the  time  the  tiM»rtgage  was  given,  and  although  the  mort^iigee  knev 
at  the  time  of  Uhhig  the  mortgage  that  the  mortgi^or  iras  Ur|;ely  Isdebted  to  the  Uiutefl 
States. 

Ousts  lure  noi  to  be  airattl^  a|iiMiM  the  United  6tste»» 
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snd  the  wwKmters^  widow  and  Adrt  0/*  CbA   jfokn      Hooe. 

Illsf  eroU^  lale  collector  of  the  cuttooift  tor  the  port  of      ■'  '   '■" 

Al€£»Miibiii|  and  oblai«ed  «i  iajanation  to  preveot  the 

3ide  of  certain   real  ^estate  ia  Alexandria  advertised  *  74 

for  ede  bjr  W.  and  J.  C.  Herbert,  under  a  deed  of 

trust  fliade  bjr   Fitzgerald  for  die  indracinification  of 

Hooe* 

The  material  faets  appearing  upon  the  record  are, 
Aat  Pitsgerald,  uprni  being  appointed  collectort  execu*' 
ted  a  bond  to  the  UiMted  Statea,  on  the  l<M)  of  April, 
I7M,  with  Hooe  aa  surety,  ia  the  penalty  of  10,000 
dollars,  for  the  faidiful  performance  of  the  duties  of 
his  ofice.  In  April,  1 798,  he  was  found  to  be  gready 
in  arrears,  and  upoa  a  final  adjuetmeat  of  his  accounca, 
on  the  15lh  of  August,  1799,  the  bahmce  against  him  ^ 

waa  SfiiST  doUars.  On  the  lith  of  Jaauary,  1799| 
Hooe  having  knowledge  that  Fitagerald  was  largely 
indebted  to  the  United  States,  but  believing  that  ht 
had  sufficient  property  to  discharge  the  debt,  and  Fitx-^ 
gerald  being  desirous  of  borrowing  money  from  die 
bank  of  Alexandria  to  meet  the  drafts  of  the  treasury 
of  the  United  States,  and  for  other  purposes,  made  a 
deed  of  trust  to  W.  and  J.  C.  Herbert,  recidng  that 
Hooe  had  become  surety  for  Fitzgerald  in  the  bond  to 
the  United  States,  and  Fitzgerald  proposing,  when  he 
should  wish  to  obtain  a  loan  of  money  from  the  Inink 
of  Alexandria,  to  draw  notes  to  be  endorsed  by  Hooe, 
whereby  the  latter  might  be  liable  and  compelled  to 
pay  the  same,  and  the  former  being  desirous  of  secu- 
ring  and  indemnifying  Hooe  from  dl  damages,  costsr  , 

and  charges  which  he  might  at  any  time  thereafter  be 
subject  and  liable  to  by  reason  of  aoy  misconduct  of 
Fitzgerald  in  the  discharge  of  his  duty  as  collector, 
or  fm  or  on  account  trf*  any  notes  drawn  by  him  for  his 
particular  use  and  accommodation,  and  indorsed  by 
Hooe,  and  negotiated  at  the  bank  of  Alexandria. 
The  indenture  then  witnessed,  that  for  those  purpo* 
ses,  and  in  consideratton  of  the  U*usts  and  confidences 
therein  after  expressed,  &c*  and  of  one  dollar,  &c« 
Fitzgerald  bargained  and  sold,  &c.  to  the  trustees^W*. 
and  jf.  C*  Herbert,  the  retsil  instate  therein  described, 
to  have  and  to  hold  the  same  to  them,  and  the  survi* 
for  of  thesB^  &t«  *^  in  trmt^  to  and  for  the  uses 


74  SUPREME  COURT  U.  S. 

Hiltad  stiiftM  and   purposes    hemaafter    mentioned,   afid  «^lo   and 
Hm.       f^'    ^^    other   use   and   purpose   whatsoever  ^    that 
...       '  ■     is  to  say,  in  case  he  the  said  John  Fitzgerald  shall 
neglect  any  part  of  his  duty  as;  collector  of  th€:8aid 
port  of  Alexandria,"  &c«   *'*'  or  in  case  any  note  or 
notes  so.  drawn,  endorsed  and  negotiated  at  the  bank 
#  7{  of  Alexandria,  for  the  particular  use  ^and  accommo* 

dation  of  him  the  said  John  Fitzgerald,  shall  not  be 
taken  up  and  discharged  by  him  when  the  same  shall 
become  payable ;  that  in  either  case,  as  soon  as  any 
demand  shall  be  made  upon  him  the  said  R.  T*.  Hooe," 
Ice.  ^^  for  the  payment  of  any  sum  or  sums  of  'money 
which  oug^t  to  be  paid  by  the  said  John  Fitzgerald,'' 
he*  then  the  trustees  should,  upon  notice  given-  them 
by  Hooe  of  such,  demand,  proceed  to  sell  the  property 
for  ready  mpney,  and,  after  paying  the  expenses  of 
sate,  should  pay  and  satisfy  the  sum  or  sums  of  money 
so  demanded  of  Hooe,  either  as  security  for  Fitzge- 
rald's due  and  faithful  execution  of  the  office  of  collec- 
tor of  the  said  port  of  Alexandria,  or  as  endorsor  of 
any  note  or  notes  so  drawn  by  Fitzgerald,  ^^  and  nego- 
tiated at  the   bank  of  Alexandria  for  the  particular 
accommodation  of  the  said   John   Fitzgerald ;    and 
lasdy,  to  pay  over  to  him  the  surplus.  <  Ajad  in  further 
trust,  that  if  Fitzgerald  should  duly  keep  Hooe  indem- 
nified,  &c.   and   should  duly  pay  the  several   notes 
which  should .  be  so  drawn  by  him  aoid  endorsed  by 
Hooe,  and  negotiated  at  the  said  bank,  ^'  for  the  par*- 
.   tlcular  accommodation  of  him  the  said  John  Fitzge- 
raldi  as  the  same  shall  become  payable,"  Uien  the  trus- 
tees should  reconvey,  &c« 

Hooe  had  endorsed  Fitzgerald's  notes  at  the  bank 
to  a  large  amount,  and  at  the  time  of  his  death  there 
were  unpaid  two  notes  of  1,000  dollars  each,  and  one 
of  l,ftOO  dollars,  one  of  whieh  for  1^000  dollars,  toge- 
dier  with  interest  upon  the  whole,  amounting  to  288 
dollars  and  94  cents,  was .  afterwards  paid  by  Mr. 
Keith,  one  of  the  executors,  in  order  to  prevent  a  sale  of 
the  property  under  the  trust.  There  was  also  evidence 
tending  to  show  that  the  money  borrowed  from  the 
bank  upon  Hooe's  endorsement,  was  applied  in  dis- 
charge of  warranty  drawn  by  die  treasuiy  upon  Fitz- 
gerald. '  . 
Fitzgerald  died  in  December,  1799,  having  by  his 
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will  (ttrected  his  real  estate  to  be  sold  for  the  payment  Vnked 
of  his  ddsts*     There  was  no  positive  evidence  of  his  in*       Hooe. 
solvency.  - 

The  bill  charged  that  he  died  insolvent,  and  that  the 
United  States  had  a  right,  in  preference  to  all  others^ 
to  apply  his  property  to  the  discharge  of  the  debt,  and  if  *" 

there  should  be  a  deficiency,  to  resort  to  the  surety  for 
the  balance,  as  far  as  the  penalty  of  the  bond  would  jus- 
tify ;  *and  that  the  deed  of  trust  was  fraudulent  as  to  the  ^  76 
United  States* 

On  the  Ist  of  May,  1802,  the  injunction  was  dissol- 
ved by  consent,  and  an  interlocutory  decree  entered, 
ordering  the  trustees  to  pay  the  proceeds  of  the  sale  into 
court)  subject  to  future  order  touching  the  contending    ' 
claims  of  the  United  States  aud  Hooe* 

At  November  term,  1802,  the  court  passed  the  follow^ 
ing  decree* 

**  The  objects  of  the  bill  filed  in  this  cause  were  to  set 
aside  a  deed  executed  on  the  16th  of  January,  1799,  by 
John  Fitzgerald  to  WilUam  Herbert  and  John  Carlyk 
Heti)ert»  conveying  certain  property  therein  menuoned^ 
in  trust,  for  the  purpose  ^of. indemnify  ing  Robert  Towna^ 
end  Hooe,  as  endersor  of  certain  notes  negotiable  in  the 
hank  of  Alexandria,  and  as  surety  of  John  Fitzgerald, 
in  his  office  of  collector  of  the  port  of  Alexandria ;  to 
oblige  the  said  trustees  to  account  with  the  United  States 
for  the  said  real  property,  and  to  compel  the  executors 
to  account  for  the  personal  estate  of  the  said  John  Fitz* 
gerald,  and  to  pay  the  ,same  to  the  United  States  towards 
the  discharge  of  the.  balance  due  from  him;  and  further 
to  restrain  and  enjoin  the  said  trustees  from  making  sale 
of  the  said  real  property." 

An  injunction  for  the  said  purpose-  was  granted  by 
one  of  the  judges  of  this  court,  in  vacation ;  and  after- 
wards, viz*  at  April  term,  1802,  after  the  appearance  of 
the  defendants,  who  were  of  full  age,  an  agreement  waa 
made,  and  entered  on  the  records  and  proceedings  of 
tlus  court,  to  the  following  effect,  viz*  that  so  much  of  the 
former  order  of.  this  court  as  restrained  the  defendants, 
W.  Herbert  and  John  C.  Herbert,  from  selling  the  pro- 
perty in  the  deed  of  trust,  in  the  bill  mentioned,  be  dis- 
charged ;  and  it  was  further  decreed  and  ordered,  that 
the  said  trustees,  should  pay  the  proceeds  arising  from 
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Wtafted^Statet  tfie  sftle  of  the  said  property,  or  of  any  part-A^edf, 
Hooe.       into  this  court,  subject  to  the  future  order  of  tht  court 
**-*•—    touching  the  contending  claims  of   the  United  States 
atnd  of  H.  T.  Hooe,  one  of  the  defendfiits  to  the  said 
hili ;   ami  now,  at  November  term,  1802,  the  said  caune 
*  77  came  *on  by  consent  of  parties,  and  by  order  of  &e 

court,  on  the  bill,  and  on  the  answers  of  the  defendantSt 
(those  of  the  infants  being  taken  by  their  giiardians, 
j^oimed  for  that  purpose,)  and  on  the  exhibits  in  ^e 
said  biU  and  answers  referred  to,  and  on  tliOBe  after- 
wards admitted,  and,  the  arguments  of  counsel  being 
heard  in  the  said  cause,  and  the  same  being  by  the  court 
ftilly  considered  s    it  h  the  opinion  of  the  courts  that  the 
deed  of  trust,  in  the  said  bill  mentioned,  was  made.fona 
^fide,  and  for  a  valuable  consideration,  and  was  fairly 
executed  by  the  said  John  Fitzgerald,  to  indemnify  and 
save  harmless  the  said  R.  T«  Hooe  from  ail  loss  and 
damage,  by  reason  of  his  endorsement  of  several  aotts^ 
negotiated  at  the  bank  of  Alexandria,  araounting  to  the 
sum  of  3,800  dollars,  to  enable  the  said  John  FitzgoRald 
to  pay  that  sum  to  the  United  States ;  which  appears  to 
have  been  paid  accordingly ;  and  also,  to « indemnify  and 
save  harmless  the  said  R.  T.  Hooe  agiunst  all  loss  and 
damage,  by  reason  of  his  having  become  bound  in  a  bond^ 
m  the  penalty  of  10,000  d<dlars,  payaUe  to  the  United 
States,  as  security  for  the  said  John  Fitzgerald's  faithful 
performance  and  due  discharge  oi  the  office  of  odlector 
of  the  customs  in  the  district  of  Alexandria.  That  there 
does  not  appear  to  have  been  any  fxtmd  in  the  said  panics, 
or  either  of  them,  and  that  the  sakl  deed  is  not  invalida- 
ted by  any  law  of  the  United  States* 

It  is  thereupon,  by  this  court,  decreed  and  ordered, 
that  the  bill  in  thra  cause,  as  to  all  the  defendants,  ex- 
cept R.  T.  Hooe,  W.  Herbert,  and  J.  C.  Herbert,  be 
retained  for  the  further  order  and  decree  of  this  court, 
and  that  as  to  the  said  defendants,  R.  T.  Hooe,  W* 
Herbert,  and  J.  C.  Herbert,  the  aaid  bill  be  disoiisaed 
uiith  costs  to  the  said  defendants.  And  as  to  the  mo- 
ney which  has  arisen  from  the  sale  of  the  said  real 
property,  the  net  amount  of  whidi  is  14,318  doMars 
and  66  cents,  after  deducting  the  charges  of  the  sale, 
and  which  has  been,  by  the  order  of  this  court,  depo- 
sited by  the  clerk  diereof  in  the  bank  of  Alexandria ; 
this  court  doth  decree  and  order^  that  the  said  derk  da 
6 


f9¥  tiiQ raia^  4,318  doUars  md  66  cents,  part  tbfreaf,  ^"^  ^^^^ 
to  the  ssdd  trustees,  W.  Herbert  and  J.  C*  Herbert,      Hgo*. 
to  be  by  th^oa  applied  to  the  di$charge  *of  the  sum  of    -!■      " 
3,127  dollars,  due  upon  certain  notes  negotiated  in  thft  ^  '^^ 

bank  of  Alexandria,  on  which  the  said  R*>  T.  Hooe 
was  fia  e^dorapr  for  the^aid  John  Fitzgerald;  and 
also  to  the  repayment  to  the  executprs  of  the  aaid 
John  Fits&gerald,  of  the  sum  of  1,1  S5  dollars,  advan'* 
ced  and  paid  by  the^i  to  the  bank  of  Alexandria,  for 
and  on  bdbalf  of  the  said  R.  T.  Qooe,  in  part  pay* 
Blent  of  the  notes  negotiated  in  the  said  bank  for  the 
said  John  Fit^^gerald,  and  endorsed  by  the  said  K.  T. 
Hooe,  which  it  was  intended  the  said  R*  T*  Hooe 
shf^dd  he  indemnified  against  by  the  said  deed ;  and 
the.  residue,  if  any  there  should  be,  of  the  said  sum  of 
4,318  dollars  and  66  cents,  to  be  paid  by  the  said  clerk 
into  the  treasury  of  the  United  States,  in  discharge  o£ 
so  m^uch  of  the  balance  due  from  the  estate  of  the  said 
John  FitZigerald ;  .andlbat  as  to  the  residue  of  the  pro- 
ceeds of  die  said  sale,  being  the  sum  of  10,000  doU 
Isrs,  the  said  clerk  do  pay  the  same  into  the  treasury 
of  the  United  Statesy  expressly  in  discharge  of  the  said 
sum  of  10,€00  dollars^  for  which  the  said  R.  T.  Hoee 
is  bound  in  the  bond,  which«  in  the  saidhiU  and  answers 
is  referred  to,  and  to  go  also  ia  discharge  of  so  much 
of  the  daim  of  the  United  States  against  the  said  John- 
Fitzigendd,  imd  the  same  is  decreed  and  ordered  accords 

1o  .reverse  this  decree  a  writ  of  error  issued  re«* 
tnmable  to  February  term,  1803,  which  was  dismissed 
for  want  of  a  statement  of  the  facts  upon  which  the 
decree  was  founded«{a) 

The  November  term,  1 802,  of  the  circuit  court,  at 
which  the  original  decree  was  entered,  being  continued 
by  a^otamment;,  to  April,  1803,  Mason,  after  t&e  dis- 
mission of  the  writ  4>f  error,  moved  the  coart  below 
to  makeaatatement  erf  the  facts  upon  which  the  decree 
was  founded,  to  be  sent  up  with  a  new  writ  of  error; 
and  utgoA^  iksA  as  it  was,  in  oontemfdationof  law,  the 
the  same  term  in  which  the  decree  was  made,  it  was 
Lumputut  Sor  die  court  to  opea  it  for  that  purpose. 

{«)  tSfpe^mr^y  vol*  !•  |u  S18. 
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Uttked^Stetef  g^i  ^i^^  court,  beiag  of  opmion  that  by  t3ie*^mttKf  er- 
Hooe.       TOT  the  record  was  contpietely  removed,  *axid  the  de- 
■-    eree  thereby  made  absolute,  refused  to  make  the  state- 
'meot. 

A  new  writ  of  error  was  sued  out  by  the  United 
States,  returnable  to  February  t«rm,  1804 1  upon  the 
return  of  which, 

Swann^  for  the  defendants  in  error, 

Contendccl,  that  the  late  act  of  congress  of  6d 
March^  1803,  voh  6.  p.  315.  c.  93.  s.  2.  did  not  apply 
to  this  case,  because  it  was  passed  after  the  final  de- 
cree rendered  ;  and  that  the  court  was  still  precluded 
from  looking  into  this  case,  and  correcting  the  errors 
in  the  decree,  if  any  such  existed,  without  a  state- 
ment of  the  facta  upon  which  the  decree  was  founded; 
but. 

By  the  Court.  The  words  of  die  act  are,  ^  that  from 
all  final  judgments  or  decrees,  rendered^  or  to  be  ren- 
dered, in  any  circuit  court,"  *^  in  any  cases  of  equity,'' 
&c.  ^^  an  appeal  shall  be  allowed,"  ^^  subject  to  die 
same  rules,  regulations  and  restrictions^  as  are  prescri- 
bed in  case  of  writ  of  error." 

A  perfect  analogy  exists  between  the  cases  of  ap- 
peals and  of  writs  of  error,  as  to  the  time  in  iK^iich 
they  may  be  granted,  and  the  judge  who  can  grant  the 
one  may  allow  the  other.  The  act  of  congress  com- 
prehends past  cases  as  well  as  future. 

The  cause  was. continued  for  argument,  and  at  this 
term,  was  argued  by  Maaon^  for  the  United  States,  and 
by  C.  Lee  and  Szoann^  for  the  defendante  in^  error. 

Jdmotiy  after  observing  that  the  evidence  did  not  sup- 
port the  allegation  that  the  money  borrowed  of  the 
bank,  upon  Uooe's  endorsements,  was  applied  to  the 
use  of  the  United  >  States,  contended, 

1«  That  the  deed  was  fraudulent  as  to  all  the  world, 
because  it  empowered  Fitzgerald  to  bori^ow  money 
*  80  ^upon  it  for.his  own  use,  while  it  protected  the  property 

from  his  creditors. 

.    2.    That  Hooe   has  no  preference  to  the  United 
States ;  and  even  if  the  deed  was  not  fraudulent  as  to 


F£BRUART»  1805.  80 

all  the  woTld,  yet  Hooe  stimds  in  such  a  situation  tKat  ^^^^^  8^*^ 
he  must  be  postponed  to  the  United  States  and  all      Hooe. 
odier  creditors.  — ^— 

1.  Hooe  admits  that  he  had  notice  of  Fitzgerald's 
default  to  at  least  the  amount  of  30,000  dollars,  but  the 
exact  amount  is  unimportant.  And  although,  in  his 
answer,  he  gives  an  opinion  as  to  the  value  of  Fitz- 
gerald's estate,  at  the  date  of  the  deed,  yet  he  admits 
that  such  as  it  then  was  it  now  is,  excepting  any  de- 
preciation which  it  may  have  suffered. 

The  deed,  inasmuch  as  it  contains  a  power  to  raise 
money  upon  it,  in  future,  for  his  own  use,  is  a  deed  in 
trust  for  himself,  and,  therefore,  fraudulent  upon  gene- 
ral principles  of  law*  His  power  to  borrow  money 
upon  it,  is  unlimited  by  any  thing  but  the  value  of  the 
property  and  the  good  will  of  Hooe ;  and  the  money 
thus  raised  upon  it  might  have  been  applied  exclusive^ 
to  his  own  use. 

The  words  of  the  statute  of  13  Eiiz.  c.  5.  which 
have,  in  substance,  been  inserted  into  the  Virginia 
code  of  laws,  are  large  enough  to  take  in  this  case ; 
and  the  cases  decided  under  it  clearly  ajiply  to  the  . 
present  deed.  Indeed,  that  part  of  the  statute  which 
makes  such  deeds  void  as  to  creditors,  is  no  more 
dian  a  declaration  of  the  pre-existing  rule  of  the  com- 
mon law.  2  Bac.  Abr.  tit.  Fraud.  2  Com*  JUg.  tit. 
Coviitm 

The  5th  sign  of  fraud  mentioned  in  Twyne^s  Coj^, 
3  Cb.  81.  b.  is,  that  there  ^^  was  a  trust  between  the 
parties  ;  for  the  donor  possessed  all,  and  used  them  as 
his  proper  goods,  and  fraud  is  always  apparalled  and 
clad  with  a  trust,  «nd  a  trust  is  the  cover  of  fraud*" 
And  it  is  unimportant  whether  the  trust  be  expressed 
or  implied.  Every  gift  made  on  a  trust  is  out  of  the 
proviso  of  the^ct.     Here  it  was  part  of  *the  trust  that  *  81 

Fitzgerald  shdcmld  raise  money  upon  the  deed  to  his 
own  use;  and  a  deed  which  covers  the  property  from 
his  creditors,  and  gives  the  grantor  the  whole  benefit 
and  use  of  it,-  is  the  very  kind  of  deed  which  the  sta- 
tute meant  to  avoid.  If,  then,  the  deed  is  void  as  to 
creditors,  Fitzgerald  is  dead,  and  the  United  States 
must  be  preferred  in  payment. 
Vox..  III.  t 


61  SUPREME  COURT  U.  S. 

TJaitad  StatM     ^.  Hooe  cwttotbe  preferred  to  the  Unbed  Stirtet, 

Hooe.      ^^  consequence  of  this  deed,  even  supposing  it  not  to 

/■     be  fraudulent  under  the  statute  of  Elizabeth^  but  mu^ 

be  postponed  to  the  United  States  and  ail  other  cre« 

ditors* 

This  case  stands  on  the  same  ground  as  a  bond  9H 
veft  for  duties,  in  which  case  it  is  enacted  by  the  ac^  ^f 
4th  of  AugUBU  1/90,  c.  35.  s.  45.  vol.  1.  p*  221*  tb»t 
^^  in  all  cases  of  insolvency,  or  where  any  estate  in  the 
hands  of  executors  or  administrators  shall  be  insufli* 
cient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  due  to  the  United  States,  on  any  such  bond,  sbidl 
be  first  satisfied."  The  insolvency  here  mentioned, 
means  an  inability  to  pay  all  his  debts,  and  is  so  ex- 
pounded by  the  act  of  2d  of  May^  1792,  c.  27*  s.  1& 
vol.  2.  p.  79.  in  which  it  is  *^  declared  that  the  cases  of 
insolvency  in  the  said  44th"  (45th)  ^^  section  mentioned, 
shall  be  deemed  to  extend  as  well  to  cases  in  which  a 
debtor,  not  having  sufficient  property  to  pay  all  his  or 
her  debta^  shall  have  made  a  voluntary  assignment 
thereof,  for  the  benefit  of  his  or  her  creditors,  or  in 
which  the  estate  and  effects  of  an  absconding,  con* 
cealed,  or  absent  debtor,  shall  have  been  attached  by 
process  of  law,  as  to  cases  in  which  an  act  of  legad 
bankruptcy  shall  have  been  committed." 

A  voluntary  assignment,  for  the  benefit  of  his  cre^ 
ditors,  made  by  a  debtor,  unable  to  pay  all  his  debts, 
is  one  of  the  cases  in  which  the  United  States  are  to 
have  a  preference.  The  word  ^^  voluntary"  does  not 
mean  without  consideration^  but  without  compulsion  of 
law,  as  in  cases  under  a  bankrupt  law.  A  deed  made 
to  secure  a  just  debt  may,  in  this  sense  of  the  wcurd^ 

'  be  a  voluntary  deed  of  assignment     The  instant  a. man 

41  82  *makes.  such  a  voluntary  assignment,  the  preference 

of  the  United  States  attaches,  if,  upon!^subseqttent  in* 
quiry,  it  shall  appear  that  he  is  unable  ^to  pay  all  hi^ 
debts.  The  act  of  .2d  of  March^  1799,  c.  128.  s.  6a« 
vol.  4.  p.  ji87.  has  the  same  words,  explanatory  of  the 
term  insohency^  with  those  of  the  18th  section  qf  the 
astofl  792,  voL  2.  p.  79.  The  legislature  did  not  mean 
to  ccmfine  it  to  cases  of  insolvency,  under  a  bankrupt 
or  insolvent  law  of  any  of  the  states,  or  of  the  United 
States,  nor  to  voluntary  conveyances  of  all  the  (Mroperty 
of  a  debtor,  for  the  benefit  of  his  creditors. 
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In  t\»  "preseiit  ca^c,  all  the  property  remains  in  the  tJirfted  stttet 
same  state  in  which  it  was  at  the  time  of  the  deed,  and      Hooe. 
it  ts  not  contended  that  it  is  sufficient  to  pay  all  the     ■ 
debts;  for  if  it  is,  Hooe  can  receive  ho  injury ;  but  if 
it  is  insufficient,  then  he  can  derive  no  benefit  until 
the  United  States  are  first  satisfied. 

We  do  not  contend  that  the  United  States  had  a  lien 
upon  the  property.  That  is  a  distinct  question,  and 
has  been  decided  by  this  court,  at  the  present  term,  in 
the  case  of  The  United  States  v.  Fisher  et  aL 

Riit  it  is  right  that  the  interest  of  all  should  prevail 
over  that  of  an  individual. 

We  admit  that  Fitzgerald  had  the  right  to  sell  and 
alien  the  property,  but  it  does  not  follow  that  he  could, 
by  a  mortgage,  or  an  assignment,  prefer  2t  particular 
creditor  to  the  United  States. 

The  object  of  the  legislature  was,  that  if  a  man  is 
unable  to  pay  all  his  debts,  and  attempts  to  give  a  par- 
ticular preference,  his  hand  shall  be  stopped  until  the 
debt  due  to  the  United  States  shall  be  satisfied.  If  it 
turns  out  that  he  was  actually  insolvent,  the  United 
States,  and  not  the  individual  creditor^  shall  have  the 
preference. 

Thie  object  of  the  deed  is,  that  if  FitzgeraldV  e^ttite 
should  be  insufficient  to  pay  all  his  debts,  Hooe  shsdl  be 
preferred. 

^Bm;  the  act  of  congress  says,  that  in  that  event  the  ^  83 

United  States  shall  be  preferred.  The  deed  and  the 
act  are  inconsistent  with  each  other,  *and  the  deed  must 
yield  to  the  act. 

Among  individual  creditors  he  had  a  right  to  prefer 
one  over  another,  and  such  deeds  would  have  been  ef- 
fectual, saving  the  priority  of  the  United  States. 

This  question  is  the  same  as  if  it  had  arisen  upon  a 
bond  given  for  duties  j  for  by  the  act  of  %A  of  March^ 
179T^  c.  f4.  s.  5.  voL  3.  p.  421.  it  is  enacted^  '*that 
where,  any  revenue  officer,  or  other  person^  hereafter 
becoming  indebted  to  the  United  States,  by  bond  or 
otherwise^  shall  become  insolvent,"  &c.  **the  debt  due 
to  the  United  States  shall  be  first  satisfied ;  and  the 
priority  herd>y  established,  shall  be  deemed  to  extend 
as  well  to  cases  in  which  a  debtor,  not  having  sufficienf 
property  to  pay  all  his  debts,  shall  make  a  voluntary 
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Vm^  Stetet  assignment  .there<^,"  &C  ^^  as  to  casestin  idMch  an  act 
H^       of  legal  bankruptcy  shall  be  committed." 
■'"■■  '         This  is  a  voluntary  assignment,  and  Fitzgerald  died 
insolvent.     It  is  not  necessary  that  he  should  have  been 
so  at  the  time  of  executing  the  deed.     If  he  become 
so  afterwards,  and  before  the  trust  is  executed,  it  is 
sufficient.     It  is  the  intention  of  the  law,  if  there  is  an 
actual  insolvency,  that  all  priorities  shoiAd  yield  to  that 
of  the  United  States. 
The  United  States,  therefore,  have  a  right  to  the  whole 
of  Fitzgerald's  estate,  in  the  first  place  ;  and  if  that  is 
insufficient  to  pay  the  debt,  they  may  resort  to  Hooe  for 
the  whole  penalty  of  the  bond,  if  necessary. 

€•  Lee  and  Swann^  contra,  contended, 

1st.  That  the  deed  was  made  tona  Jidt^  and  fi^r  a 
valuable  and  good  consideration,  and,  therefore,  valid 
upon  general  principles  both  of  law  and  equity. 

2d.  That  it  was  not  invalidated  by  any  statute  of  the 
United  States. 
^84  ^1*    Indemnity  is  a  good  consideration  within  the 

statute  of  JS/cz.  1  Burr*  474.  Woraeley  v.  Demattos^  to 
the  whole  of  which  case  the  attention  of  the  court  ia 
requested,  because,  in  almost  every  part,  it  is  applica- 
ble to  the  present. 

The  deed  was  also  bona  Jide*  There  is  no  evidence 
that  Hooe  knew  of  Fitzgerald's  inability  to^  pay^  his 
debts  at  the  date  of  the  deed.  Indeed,  there  is  no  po* 
sidve  evidence  of  the  insolvency  of  the  estate,  events 
this  moment.  It  has  none  of  the  marks  of  fraud  men* 
tioned  in  Twyne's  Case.  Fir%ty  it  is  only  for  ^  party 
perhaps  not  a  third  part,  of  his  estate.  Secondly^  id* 
though  Fitzgerald  remained  in  possession,  yet,  it  being 
,  real  estate,  possession  was  no  mark  of  fraud,  and  could 

not  deceive  and  defraud  others,  because  the  deed  must 
of  necessity  be  upon  rec<»*d.  Thirdly ^  it  was  not  made 
secretly.  Fourthly ^  it  was  not  made  pending  any  pro- 
cess against  Fitzgerald.  Fifthly^  here  was  no  secret 
trust  for  the  benefit  of  the  grantor ;  and.  Sixthly ^  it 
contains  no  unusual  clauses  in  support  of  its .  honest 
and  fair  intentions,  which,  Lord  Coke  says,  always  in- 
duce suspicion. 

The  whole  evidence  in  the  case  shows,  tbitt  the  only 
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intention  of  the  parties  was  that  wliich  is  expressed  ^^*^^  9^/^^ 
fully  and  fairly  in  the  deed.     He  had  a  right  to  indem-       Hooe. 
niiy  Hooe  at  the  time  of  giving  the  bond,  and  it  can         '    ' ' 
noake  no  difference  whether  he  executed  the  deed  at 
tbat  time  or  afterwards ;  the  consideration  was  equally 
good  at  one  time  as  «t  the  other.     It  could  be  no  fraud 
in  Hooe  to  wait  for  security  as  long  as  he  thought  him* 
self  safe ;  and  it  could  be  no  fraud  in  Fitzgerald  to 
give  a  security,  which  he  was  bound  in  honour  and 
consci^ice  to  give  whenever  it  should  be  demanded* 

J£a9<m^  in  answer  to  a  question  from  the  Chief  Justice^ 
whether  there  was  any  act  of  congress  which  subjected 
the  lands  of  the  debtors  of  the  United  States  to  a  spe- 
cific lien,  said,  he  knew  of  none,  unless  it  was  the  act 
of  lldi  July^  1798,  c.  88«  s.  15.  vol.  4.  p.  197.  But 
in.  the  present  case,  Fitzgerald,  by  his  will,  charged 
his  lands  with  the  payment  of  his  debts ;  and  if  he  had 
not,  tiiey  would  have  been  liable  to  an  ekgiu 

^Chief  Justice*    I  have  considered  the  act  of  1798 ;  *  85 

it  only  creates  a  Ittn  when  a  suit  is  commenced. 

Monday^  February  25. 

Makshall,  Ch.  J.  I  am  directed  by  the  court  to 
inform  the  counsel  in  this  case,  that  they  do  not  wish 
to  hear  any  argument  from  the  counsel  of  the  defend- 
ants in  error,  upon  the  general  question  of  fraud,  being 
satined  on  that  point. 

The  court  also  wishes  to  draw  the  attention  of  the 
counsel  to  the  question,  whether  there  is  any  evidence 
of  Fitzgerald's  insolvency  in  the  record. 

-    Masfm^  for  the  United  States. 

The  deed  in  this  case  is  contingent;  the  power  to  the 
trustees  to  sell  is  contingent.  They  can  only  sell  to  in," 
demmfy  Hooe.  Until  he  is  damnified  they  have 
no  power  to  sell.  The  rents,  issues  and  profits,  are  to 
be  taken  by  Fitzgerald  only  ;  and  the  legal  estate  being 
in  the  trustees,  the  prope|-ty  is  protected  from  the  elegit 
of  the  creditors.  Suppose  the  property  conveyed  to 
be  double  the  value  of  Hooe's  claim,  the  residue  would 
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t^ted  suus  be  protected  from  creditors,  and  would  stiU  be  a  fimd 
Hooe.      from  which  Fitzgerald  might  draw  supplies  to  Um- 
'  "  ^'     self. 

But  the  insolvency^  mentioned  in  the  act  of  congr«8ft» 
means  an  inabili^  to  pay  his  debts,  in  contradistiac- 
tton  to  an  insolvency  under  a  bankrupt,  law,  or  sm  in<- 
solvent  act. 

A  voluntary  deed^  m  the  act,  means  a  deed  by  a  per- 
son unable  to  pay  all  his  debts,  made  without  coercion 
of  law,  to  give  a  preference  to  some  of  his  creditors* 
It  iaf  not  necessary  that  it  should  be  a  conveyance  of 
aU  hU  effects*  Suppose  he  should  make  three  separate 
deeds ;  one  to  one  of  his  creditors  for  one  third  of  his 
estate;  a  second  to  another  creditor  for  another  third  of 
his  estate;  and  a  third  deed  to  a  third  creditor  for  die 
residue.  The  two  first  deeds  would  not  be  less  fraudu- 
lent than  the  third,  because  they  conveyed  only  a  psfft 
of  the  estate. 

*  86  "^The  decree  of  the  court  below  is  erroneous,  becaose 

the  answers  and  evidence  specified  the  estate  and  ef- 
fects of  Fitzgerald,  and  the  court  ought  to  have  as* 
certained  the  value,  and  from  thence  inferred  his  in- 
solvency* An  insolvency  so  ascertained  would  have 
been  such  an  insolvency  as  would  have  given  the  Uni- 
ted States  a  preference. 

As  to  the  question  whether  the  insolvency  appears 
upon  the  record,  the  bill  charges  the  fact,  and  none  of 
the  answers  or  depositions  denies  it.  A  comparison 
of  the  balance  due  with  the  effects  and  estate  disclo^ 
sed  in  the  answers,  affords  the  strongest  corroboration ; 
and  even  Hooe,  in  his  answer,  does  not  deny  a  know- 
ledge of  it.  But  whether  he  knew  it  or  not,  it  is  suffi- 
cient if  we  establish  the  existence  of  the  fact ;  for  in  aU 
cases  "  where  any  revenue  officer,"  **  indebted  to  the 
United  States,'*  ^*  shall  become  insolvent,"  ^*  die  debt 
due  to  the  United  States  shall  be  first  paid." 

C.  Lee  and  Swanfij  contra. 

The  insolvency  contemplated  by  congress  aeairo  a 
legal  insolvency,  not.  a  mere  incapacity  to  pay,  unat- 
tested by  some  Mtorious  act  of  failure,  such  as  a  vo- 
luntary assignment  of  aii  the  effects  for  the  benefit  of 
creditors,  or  the  closing  of  doors  to  prevent  process 
being  served,  &c. 
1 
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"nie  c&aes  provided  for  by  the  act  arcv  Uafted  statAi 

1,  If  the  debtor  ^^  $hall  become  in^oherUJ^  Hooe. 

2.  Where  the  estate  of  a  deceased  debtor  "  shall  be      ■' 
iDftufident  to  pay  all  the  debts." 

3*  Where  ^^  a  debtor,  not  having  sufficient  property 
to  pay  all  his  debts,  shall  make  a  voluntary  assignment 
thereof ^'^ 

4*  Where  ^^  the  es^tate  and  effects  of  an  ab8(x>nding, 
coBcealed,  or  absent  debtor^  shcdl  be  attached." 

The  1st  case  is  that  of  legal  and  public  insolvency, 
where  the  estate  and  effects  are  assigned  by  law.  If 
it  ^meant  every  case  where  a  man  was  actually  incapa-  ^  87 

ble  of  paying  all  his  debts,  it  would  frequently  look  back 
and  undo  all  the  negotiations  of  an  extensive  trade,  for 
many  years;  for  it  often  happens  that  a  merchant  con- 
tinues in  business  and  credit  long  after  his  capacity  to 
pay  all  his  debts  has  ceased.  Besides,  it  would  have 
been  unnecessary  for  the  legislature  to  add  expressly 
the  case  of  a  voluntary  assignment,  where  there  was  an 
inability  to  pay  all  the  debts,  if  such  inability  alone  was 
within  the  meaning  of  the  words  ^^  shall  become  m^/- 

2.  The  case  of  a  deceased  debtor,  whose  estate  shall 
be  insufficient  to  pay  all  the  debts,  would  also  have  been 
included  in  the  term  insolvent^  if  it  is  to  have  so  large 
and  loose  a  construction  as  is  contended  for  by  the 
counsel  for  the  United  States. 

3.  And  so  would  be  the  case  of  a  voluntary  assignment. 
But  it  is  said  that  the  present  deed  is  such  a  voluntary 
assignment  as  is  contemplated  in  the  act. 

The  words  of  the  act  are,  ^*  a  debtor  not  having  suffi- 
cient property  to  pay  all  his  debts,"  diat  is  to  say,  the 
whole  ^  whose  property  shall  be  insufficient  to  pay  all 
his^debts,  **  shall  make  a  voluntary  assignment  thereof*^ 
that  is,  of  the  whole  of  his  property.  The  assignment 
contemplated  in  the  law  must,  therefore,  mean  an  assign- 
ment of  the  whole;  but  this  is  only  an  assignment  of  a 
part,  certainly  not  so  much  as  half  of  his  property,  and 
b,  therefore,  a  complete  answer  as  to  that  point. 

4.  The  fourth  case  is  of  an  attachment  of  the  estate 
and  effects  of  an  absconding,  concealed,  or  absent  debt* 
or,  and  does  pot  absolutely  require  an  insolvency,  or 
even  an  inability  to  pay  all  the  debts ;  but  is  a  case  of 
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UftHcd  States  suspicion,  in  whkh  a  pubtic  act  has  been  done  and  suf- 
Hcioe.  feredy  giving  notice  of  the  insolvency,  if  it  really  ex- 
"  ists. 

Even  supposing,  then,  that  Fitzgerald  was  actually 
unable  to  pay  all  his  debts  at  the  time  of  executing  tfiis 
deed  of  trust,  (which  fact,  however,  does  not  appear,) 
yet,  as  his  property  was  not  devested  by  act  of  law,  nor 
by  such  a  voluntary  assignment  as  is  contemplated  by 
the  act  of  congress,  the  priority  of  the  United/  States 
*  88  ^^d  ^^^  attached,  ^%o  as  by  any  possibility  to  avoid  the 

deed  of  trust. 

This  construction  of  the  act  of  congress  is  warranted 
by  the  decision  of  a  very  respectable  circuit  court  of  the 
United  States.,  in  the  case  of  The  Untied  States  Vm  King^ 
Wallace^ B  Rep.  p.  13. 

The  United  States  are  plaintiffs  in  equity  for  an  in- 
junction, and  the  burden  is  on  them  to  prove  all  the 
material  allegations  of  their  bill.  It  is  on  them  to 
prove  the  insolvency,  not  on  us  to  disprove  it* 

If,  then,  the  deed  is  not  fraudulent  in  itself,  nor  made 
void  by  any  act  of  congress,  the  judgment  of  the  court 
below  was  correct,  and  ought  to  be  affirmed. 

Wednesday^  February  27 • 

Marshall,  Ch.  J,  delivered  the  opinion  of  the 
court. 

The  first  point  made  in  this  case,  by  the  attorney  for 
the  United  States,  is,  that  the  deed  of  the  16th  of  Janu- 
ary, 1799,  is  fraudulent  as  to  creditors  generally* 

It  is  not  alleged  that  the  consideration  was  feigned^ 
or  that  there  was  any  secret  trust  between  the  parties. 
The  transaction  is  admitted  to  have  been,  in  truth, 
what  it  purports  to  be ;  but  it  is  contended  that  the 
deed,  on  its  face,  is  fraudulent  as  to  creditors* 

The  deed  is  made  to  save  Hooe  harmless  on  account 
of  his  having  become  the  security  of  Fitzgerald  to  the 
United  States,  and  on  account  of  notes  to  be  endorsed 
by  Hooe  for  the  accommodation  of  'Fitzgerald,  in  the 
bank  of  Alexandria. 

These  are  purposes  for  which  it  is  supposed  this 
deed  of  trust  could  not  lawfully  have  b^en  executed ; 
and  the  deed  has  been  pronounced  fraudulent  under 
the  statute  of  13th  of  Elizabeth. 
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That   statute  contains  a  proviso,  that  it  shall  not  United  s^tes 
extend  to  conveyances  made  upon  good  consideration^       Hooe. 
and  bona  *Jide.     The  goodness  of  the  consideration,  in     • 
the  case  at  bar,  has  been  admitted ;  but  it  is  alleged  ^  89 

that  the  conveyance  is  not  bona  fide;  and  for  this, 
Ttvyne^s  Case  has  been  principally  relied  on.  But  in 
that  case  the  intent  was  believed  by  the  court  to  be 
fraudulent,  and  in  this  case  it  is  admitted  not  to  have 
been  fraudulent.  It  is  contended,  that  all  the  circum* 
stances  from  which  fraud  was  inferred  in  that  case,  are 
to  be  found  in  this;  but  the  court  can  find  between 
them  no  trait  of  similitude.  In  that  case  the  deed  was 
of  all  the  property;  was  secret;  was  of  chattels^  and 
purported  to  be  absolute,  yet  the  vendor  remained  in 
possession  of  them,  and  exercised  marks  of  ownership 
over  them.  In  this  case  the  deed  is  of  part  of  the 
property;  is  of  record;  is  of  landsy  and  purports  to  be 
a  conveyance  which,  according  to  its  legal  operation, 
leaves  the  property  conveyed  in  possession  of  the  grant- 
or* In  the  case  of  Hamilton  v.  Rtissel^  this  court  de- 
clared an  absolute  bill  of  sale  of  a  personal  chattel,  of 
which  the  vendor  retained  the  possession,  to  be  a 
fraud*  But  the  difference  is  a  marked  one  between  a 
conveyance  which  purports  to  be  absolute,  and  a  convey- 
ance which,  from  its  terms,  is  to  lea»ve  the  possession  in 
the  vendor.  If,  in  the  latter  case,  the  retaining  of  pos- 
session was  evidence  of  fraud,  no  mortgage  could  be 
valid.  The  possession  universally  remains  with  the 
grantor,  until  the  creditor  becomes  entitled  to  his  mo- 
ney, and  either  chooses  or  is  compelled  to  exert  his 
right.  That  the  grantor  is  to  receive  the  rents  and 
profits  till  the  grantee  shall  become  entitled  to  demand  , 
the  money  which  the  deed  is  intended  to  secure,  is  a 
usual  covenant. 

That  the  property  stood  bound  for  future  advances  is, 
in  itself,  unexceptionable.  It  may,  indeed,  be  converted 
to  improper  purposes,  but  it  is  not  positively  inadmissi- 
ble. It  is  frequent  for  a  pet^son  who  expects  to  become 
more  considerably  indebted,  to  mortgage  property  to  his  ^ 

creditor,  as  a  security  for  debts  to  be  contracted,  as  well 
as  for  that  which  is  already  due.  All  the  covenants  in 
this  deed  appear  to  the  court  to  be  fair,  legitimate,  and 
consistent  with  common  usage.  It  will  barely  be  obser- 
ved, that  the  validity  of  this  conveyance  is  to  be  tested 
Vol.  m.  M 
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p«i|ed  sittei  ^y  the  siatute»  of  Vitj^ia,  wfa^dli  embrace  iim  fvb- 

H<»e.      i^<^^*    Bu^  ^^3  ^  '^^^  mentioned  as  having  any  mfluence 

"■^    in  this  case. 

^  90  ^The  second  point  fen*  which  the  plaintiffs  contend  isy 

that  this  is  a  case  in  which  the  priority  of  payment 

claimed  by  the  United  States  in  cases  of  insolvency,  iof 

tervenes  and  avoids  the  deed* 

This  claim  is  opposed  on  two  grounds*  It  is  (on* 
tended, 

1st.  That  at  the  time  of  making  this  deed^  Fitzgerald 
was  npt  insolvent  in  point  of  fact ;  and, 

2d.  That  this  deed  was  not  a  transaction  which  evi- 
dences insolvency  linder  the  act  of  congress. 

In  construing  the  statutes  on  this  subject^  it  has  been 
stated  by  the  court,  on  great  deliberation,  that  the  pri* 
ority  to  which  the  United  States  are  entided  does  not 
piartake  of  the  character  of  a  Hen  on  the  property  of 
public  debtors.  This  distinction  is  always  to  be  recol* 
lected. 

In  the  case  at  bar,  it  will  be  observed  on  the  first  ob- 
jection made  by  the  defendants,  that  the  insolvency, 
wluch  is  the  foundation  of  the  claim,  must  certainly  be 
proved  by  the  United  States.  It  must  appear  that  at 
the  time  of  making  the  conveyance,  Fitzgerald  was  ^^a 
debtor  not  having  sufficient  property  to  pay  all  hi^ 
debts.'?  The  abstract  from  the  books  of  the  treasury 
is  undoubtedly  complete  evidence  as  far  as  it  goes ;  but 
it  is  not  intended  to  show  the  state  of  Fitzgerald's  ac- 
counts in  January,  1799.  If  that  had  been  its  obj.ect. 
it  would  have  credited  him  for  the  bonds  then  reported 
to  be  on  hand.  If  the  case  turned  entirely  on  this 
point,  the  court  would  probably  send  it  back  for  further 
explanation  respecting  it.  But  this  would  be  unneces- 
sary, as  it  is  the  opinion  of  the  court  that  the  decree  is 
right,  however  this  fact  may  stand. 

If  a  debtor  of  the  United  States,  who  makes  a  bona 
^de  conveyance  of  part  of  his  property  for  the  security 
of  a  creditor,  is  within  the  act  which  gives  a  preference 
•to  the  government,  then  would  that  preference  be  in  the 
nature  of  a  lien  from  the  instant  he  became  indebted ; 
the  inconvenience  of  which,  where  the  debtor  continued 
to  transact  business  with  die  world,  would  certainly  be 

very  great. 
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^•The  wdrds:  of  the  act  extend  die  meaning  of  the  tJiiHed  Statei 
word  insohenCy  to  cases  where  "a  debtor,  not  having       ^^^ 
sufficient  property  to  pay  all  his  debtSy  shall  have  made  A  ■ 

troltmtary  assignment  thereof,  for  the  benefit  of  his  oif 
her  creditors,^  The  word  ^^  property**  is  unquestion"^ 
ably  all  the  property  which  the  debtor  possesses ;  and 
the  word  •*  thereoj^^  refers  to  the  word  ♦*  property^  as 
used,  and  can  only  be  satisfied  by  an  assignment  of  alt 
the  property  of  the  debtor.  Had  the  legislature  con-* 
templated  a  partial  asi^ignment,  the  words  *^  or  part 
thereof i"*  or  others  of  similar  import,  would  have  been 
added. 

If  a  trivial  portion  of  an  estate  should  be  left  out  for 
the  purpose  of  evading  the  act,  it  would  be  considered 
as  a  fraud  upon  the  law,  and  the  parties  would  not  be 
enabled  to  avail  themselves  of  such  a  contrivance*  But 
where  a  bona  fide  conveyance  of  part  is^  made  not  to 
avoid  the  law,  but  to  secure  a  fair  creditor,  the  case  iff 
not  within  the  letter  or  the  intention  of  the  act. 

It  is  observable,  that  the  term  insolvency  was  originally 
used,  and  die  subsequent  sentence  is  designed  to  explain 
die  meaning  and  intent  of  the  term.  *The  whole  expla- 
nation relates  to  such  a  general  devestment  of  property, 
as  would,  in  fact,  be  equivalent  to  insolvency  in  its  tech* 
nical  sense* 

It  is  the  opinion  of  the  court  that  there  is  no  error  inf 
the  decree  of  the  circuit  court,  and  that  it  be  affirmed. 

After  the  opinion  was  given,  it  was  stated,  that  the 
court  below  had  decreed  the  United  States  to  pay  costs, 
and  it  was  suggested  that  that  circumstance  might  have 
escaped  the  notice  of  this  court,  in  affirming  the  decree 
generally. 

Mason  observed,  that  costs  were  only  given  by  statute, 
and  that  the  United  States  are  not  bound  by  a  statute, 
unless  they  are  expressly  named  in  it*  That  there  was 
no  means  of  compelling  the  United  States  to  pay  them. 

Marshall,  Clu  J.  That  would  make  no  difference, 
because  we  are  to  presume  they  would  pay  them  if 
bound  by  law  so  to  do. 
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United  Sutei      *Mason.  There  is  no  precedent  of  a  judgment  against 
Hooe.       ^'^  United  States  for  costs.     In  the  case  of  The  united 

-*•    States  V.  La  Veng-eancey  3  DalL  301.  the  decree  of  the 

circuit  court  was  afErmed  with  costs.  But  the  next  day 
the  Chief  Justice  directed  the  words  "  with  costs'*  to  be 
struck  out,  as  there  appeared  to  have  been  some  cause 
for  the  prosecution.  But  he  observed  in  doing  this,  the 
court  did  not  mean  to  be  understood  as  at  all  deciding 
the  question,  whether,  in  any  case,  they  could  award 
costs  against  the  United  States,  but  left  it  entirely  open 
for  future  discussion* 

March  6th, 

The  Court  directed  the  decree  of  the  court  below  to 
be  affirmed,  except  as  to  costs,  and  reversed  so  much  of 
the  decree  as  awarded  the  United  States  to  pay  costs, 
and  directed  that  no  costs  be  allowed  to  either  party  m 
this  court. 


JTedneMday,  PEYTON  v.  BROOKE. 

February  «/• 

•fo^^fi*^"'*'      THIS  case  came  before  the  court,  upon  a  bill  of  ex- 

\tL  terSurn-  ceptious  to  the  opinion  of  the  circuit  court  of  the  district 

ednonef^the  of  Columbia,  for  the  county  of  Alexandria,   upon  a 

include   the^  motion  for    execution  on  a  fortlycoming   bond,   taken 

costs  of  issa-  under  the  act  of  assembly  of  Virginia.     Rev.  Code^  p. 
ing  both.         3Q9^ 

The  bond,  upon  which  the  motion  was  made,  recites  a 
cflf.  fa.' against  Peyton,  in  favour  of  Brooke,  for  525 
dollars,  and  624  pounds  of  tobacco,  at  thirteen  shillings 
and  four  pence  per  hundred  weight,  and  marshal's 
fees  and  commissions,  and  all  costs,  19  dollars  and  g6 
cents,  amounting  in  the  whole  to  578  dollars  and  82 
cents. 

The  execution  on  which  the  bond  was  taken  was  for 
S%S  dollars,  and  20  doUarSj  and  624  pounds  of  tobacco, 
at  thirteen  shillings  and  four  pence  per  hundred  weight. 
*  93  *The  whole  amount  of  costs   taxed  on  the  original 

judgment  was  20  dollars  and  12  cents^  and  602  pounds 
of  tobacco,  including  the  costs  of  issuing  an  execution. 
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The  bond  was  taken  upon  an  alias  ca*  sa,  the  first      Peyton 
having  been  returned  non  est*     The  first  execution  was      Brooke. 

for  525  dollars,  and  20  dollars  and  12  cents,  and  602     - — 

pounds  of  tobacco. 

The  execution  upon  which  the  bond  was  taken  in- 
cluded 22  pounds  of  tobacco,  (the  clerk's  fees  for  issuing 
the  alias  ca.  sa.^  and  did  not  include  12  cents,  part  of 
the  costs  taxed  upon  the  original  judgment. 

The  plaintiff,  in  the  court  below,  released  44  pounds 
of  tobacco,  the  costs  of  issuing  both  executions,  and  the 
court  below  gave  judgment  for  the  plaintiff.  The  de- 
fendant brought  his  writ  of  error. 

The  Court  called  for  statements  of  the  case,  agreeable 
to  the  rule  of  the  court. 

Swann^  for  the  defendant  in  error,  said  he  had  supposed 
the  rule  to  extend  only  to  plaintiffs  in  error.  The  court 
said  they  expected  them  from  both  sides.  No  state- 
ments were  prepared. 

Marshall,  Ch.  J.  We  wish  to  give  general  notice 
to  the  gentlemen  of  the  bar,  that  unless  statements  of 
the  case  are  furnished  according  to  the  rule,  the  causes 
must  either  be  dismissed  or  continued- 
voiles,  for  the  plaintiff  in  error.  There  are  two  objections 
to  the  proceedings  of  the  court  below. 

1st*  That  the  alias  capias  and  the  bond  include  22 
pounds  of  tobacco  for  the  clerk's  fee,  in  issuing  the  alias 
capias. 

2d.  That  the  alias  capias  does  not  include  1^  cents, 
taxed  as  part  of  the  costs  on  the  original  judgment. 

For  this  variance  between  the^bond  and  the  original 
judgment,  the  court  below  ought  not  to  have  awarded 
♦execution  upon  the  bond,  but  ought  to  have  quashed  *  94 

both    the  bond  and   the  execution  upon  which  it  was 
founded. 

Every  execution  must  pursue  the  judgment,  or  it  is 
void. 

The  judgment  having  included  all  the  costs,  a  minis- 
terial officer  cannot  add  any  thing,  unless  warranted  by 
statute. 

No  fee  is  given  by  statute  for  issuing  an  alias  capias* 
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Peyton  The  execution  was  thereft>re  void,  and  no  subsequent 
Brooke,  release  of  the  fee  by  the  plaintiff  can  Ihake  it  good* 
'  The  plaintiff,  if  he  takes  out  an  alias  ca.  scu  must  do  it  at 

his  own  cost.  The  words  of  the  act  of  assemUjr 
{Rev.  Cade^  p.  308.  s.  2.)  are,  **  when  any  writ  of  execu- 
tion shall  issue,  and  the  party,  at  whose  suit  the  same  is 
issued,  shall  afterwards  desire  to  take  out  another  writ 
,  of  execution  at  his  own  proper  costs  and  charges^  the 
clerk  may  issue  the  same,  if  the  first  writ  be  not  returned 
and  executed.*' 

,  Marshall,  Ch.  J.     Does  not  that  relate  to  an  alias 

taken  out  before  the  return  day  of  the  first  execution? 

Jonesm  No  alias  execution  can  issue  until  after  the 
return  day  of  the  first.  If  the  first  execution  be  returned 
not  executed ;  or  if  it  be  executed  and  not  returned^  the 
plaintiff  may  have  an  aUasy  but  it  must  be  at  his  own 

expense. 

Marshall,  Ch.  J.  Would  not  an  action  at  common 
law  lie  on  the  bond,  even  if  the  execution  was  quashed 
upon  which  the  bond  was  founded  ? 

C.  Lee.  If  the  bond  was  erroneous,  the  court  would 
quash  it  as  well  as  the  execution.  (JSimm  v.  Johnson 
in  the  court  of  appeals  of  Virginia^  reported  in  Wash" 
ington^s  or  CalPs  Reports.) 

Marshall,  Ch.   J.     The  plaintiff  may  quash  the 
bond,  and  proceed  on  the  original  judgment ;  but  the 
defendant  can  only  quash  the  execution.     A  difference 
#  95  *^was  taken  between  a  bond  on  a  ca.  sa.  and  a  bond  on  a 

fi>  fa.  under  the  construction  of  die  statute  of  Hen^ 
Vill.  respecting  sheriffs'  taking  bonds  colore  ojfkiu  The 
case  is  reported.  I  was  counsel  and  argued  the  case.  I 
believe  it  was  that  of  Simm  v.  Johnson. 

Simms,  for  the  defendant  in  error.  At  common  law, 
a  creditor  might  have  an  alias  capias  if  the  first  was 
returned  non  est.  The  statute  provides,  that  he  may 
also  have  sm  alias  if  the  first  be  not  returned  executed. 
li  the  first  be  not  returned,  the  alias  must  be  at  the  plain* 
6 
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uff's  eo5t»;  if  it  be  returoed^  the  alias  k  to  be  at  the      Fey  ton 
costs  of  the  defendant*  Broie. 

In  no  cswe  is  judgment  given  for  the  costs  of  an  cxe-  ■- 

cution*  The  clerk  never  taxes  it  until  he  issues  the 
execution.  The  constant  and  uniform  practice  of  the 
courts  of  Virginia  is  to  add  the  cost  of  the  atiaa^  if  the 
first  be  returned  and  not  executed* 

But  if  the  clerk  had  not  a  right  to  insert  the  cost  of 
the  <^W  C0f  sam  that  does  not  vitiate  the  bond.  It  it 
but  the  act  of  a  ministerial  officer,  and  the  court  have  a 
right  to  correct  it. 

The  sheriff  is  to  take  the  bond  for  the  amount  men- 
tioned in  the  execution.  It  is  not  right  that  the  error 
of  the  clerk  should  deprive  the  plaintiff  of  his  security; 
especially,  as  the  bond  is  given  for  the  benefit  of  the 
debtor,  and  the  creditor  has  released  the  whole  amount 
in  dispute.  It  is  no  cause  to  quash  the  bond ;  nor  to 
reiuier  it  v<»d  at  common  law* 

Swann^  on  the  same  side.  The  judgment  is  for 
costs;  all  the  costs  which  have  accrued  or  shall  accrue. 
It  is  admitted  that  we  have  a  right  to  recover  the  costs 
of  the  first  execution ;  and  even  if  the  clerk  has  mista- 
ken the  law  in  adding  the  costs  of  the  second,  yet,  that 
error  is  cured  by  the  plaintiff  *s  release.  In  the  case  of 
Scott  V*  Hornsby^  1  Call^  41.  the  court  of  appeals  of 
Virginia  decided,  that  if  a  forthcoming  bond  be  taken 
for  more  than  the  sum  due  by  the  execution,  and  the 
plaintiff  release  the  excess,  the  bond  will  support  a  judg- 
ment. 

^Jones^  in  reply.     The  awarding  of  execution  on  a  *  96 

forthcoming  bond,  upon  motion,  is  a  summary  remedy 
given  by  statute,  in  derogation  of  the  common  law,  and, 
therefore,  the  provisions  of  the  statute  must  be  strictly 
pursued.  The  release  cannot  aid  an  error  in  the  exer- 
cise of  this  summary  jurisdiction,  I  admit  the  prac- 
tice to  bci  that  if  the  bond  be  for  more  than  the  judg- 
ment, and  the  plaintiff  releases  the  excess,  it  will  sup- 
port a  judgment.  So  if  the  bond  be  for  too  small  a 
sum,  it  is  still  good  as  a  bond  at  common  law.  But  in 
neither  case  will  it  support  the  summary  proceeding  by 
motion. 

Xbe  taking  a  forthcoming  bond  is  one  mode  of  exe- 
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Peyton      cuting  the  writ.      If  the  defendant  be  arrested,  the 

Brooke,     ^oashing  of  the  execution  releases  his  body.      So,  if 

— — —    goods  be  taken  on  a  jim  feu  and  the  fi.  fa.  be  quashed, 

the  goods  are  discharged.    So  in  this  case,  the  bond 

(being  taken  in  lieu  of  the  goods  or  of  the  body)  would 

be  discharged  by  the  quashing  of  the  execution* 

It  is  true  the  judgment  is  for  costs;  but  it  cannot 
be  in  the  sdternative ;  that  is,  if  one  execution,  then  for 
22  pounds  of  tobacco ;  and  if  two  executions,  then  for 
44>  pounds  of  tobacco. 

Marshall,  Ch.  J.  The  court  is  of  opinion  that 
the  act  of  assembly  contemplates  the  case  where  the 
first  execution  is  not  returned  nor  executed;  that  is, 
where  it  is  out  and  may  be  served* 

The  clerk  was  right  in  adding  the  costs  of  the  alias 
ca.  sa.  The  judgment  is  for  costs^  generally;  which 
includes  all  the  costs  belonging  to  the  suit,  whether 
prior,  or  subsequent  to  the  rendition  of  judgment.  If 
new  costs  accrue,  the  judgment  opens  to  receive  them. 

Judgment  affirmed  with  costs« 


*  97  »LAMBERT'S  LESSEE  v.  PAINE. 

«.  ^1^^^^  **^  THIS  was  an  ejectment  brought  in  the  circuit  court 
tme  oane<r*  of  the  United  States,  for  the  middle  circuit  in  the  Vir- 
JMarrotobone,  ginia  district ;  in  which  John  Doe,  a  subject  of  the  King 
ofHeniytcon^  of  Great  Britain^  residing  without  the  state  of  Virginia, 
taiiimgby  es-  (essce  of  John  Lambert,  another  subject  of  the  King  of 
a  "res^oHaiVd^"  Great  Britain^  complains  of  Richard  Roe,  a  citizen  of 
carries  the  fee.  Virginia^  residing  within  the  said  ^tate^  and  claims  pos- 
qwKi^,  whe-  session  of  a  messuage  and  tenement  containino:  156  acres 

ther  a  British     rii-i.  rxT  f«  r  r 

subject  bom  in  ot  land  m  the  county  or  Henry,  being  part  of  a  tract  of 
England,  ^  io  land  Called  Marrowbone. 

and^^who'ai-  .The  jury  found  the  following  special  verdict,  viz. 
ways  resided  "  That  Gcorge  Harmcr,  being  seised  in  fee  of  the  lands 
Louid^iJf ^hL'  ^^  ^^  declaration  mentioned,  on  the  25th  of  June^  1  r 82, 
year '  17S6,     made  ^  paper  writings  purporting  to  be  his  last  will  and 

take  and  huld 
lands  in  Vir- 
ginia by  descent,  or  by  devise  \ 
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testament,  all  written  with  his  proper  hand,  and  signed 
by  him ;  which  wili  we  find  in  these  words :  ^  In  the 
name  of  God,  Amen«  I  George  Harmer,  of  the  com- 
monwealth of  Virginia,  being  perfectly  well  and  of  sonnd 
mind  and  memory,  do  make  and  ordain  my  last  will  and 
testament  in  manner  and  form  following,  that  is  to  say, 
all  the  estate,  both  real  and  personal,  that  I  possess  or 

am  entitled  to,  in  the  commonwealth  of  Virginia,  I 
hereby  give  and  devise  unto  my  friend,  Thomas  Mann 
Randolph,  of  Tuekabo,  and  Henry  Tazewell,  of  the  city 
of  Williamsburgh,  in  trusty  upon  these  conditions,  that 
when  John  Harmer,  my  brother,  now  a  subject  of  the 
King  of  Great  Britain,  shall  be  capable  of  acquiring  pro>« 
petty  in  diis  country,  that  they,  or  the  survivor  of  them, 
do  convey,  or  cause  to  be  conveyed,  to  him  in  fee-stm^ 
pie,  a  good  and  indefeasible  title  in  the  said  estate ;  and 
in  case  the  said  John  Harmer  should  not  be  capable  of 
acquiring  such  right  before  his  death,  then  that  my  said 
trastees,  or  the  survivor  of  them,  do  convey  the  said 
estate  in  manner  afordsaid,  to  John  Lambert,  son  of  my 
sister,  Hannah  Lambert,  when  he  shall  be  capable  of 
acquiring  property  in  this  country;  atxd  in  case  John 
Lambert  should  not,  before  his  death,  be  capable  of  ac- 
quiring a  title  to  the  said  estate,  then  I  direct  the  same 
to  be  conveyed  ^to  my  sister,  Hannah  Lambert,  if  she, 
in'her  lifetime,  can  acquire  property  in  this  country. 

**  But  if  the  said  John  Harmer,  John  Lambert  and 
Hannah  Lamjbert,  should  all  die  before  they  can  acquire 
property  legally  in  this  country,  then  I  desire  that  my 
trustees  aforesaid  may  cause  the  saidr  estate  of  every 
kind  to  be  sold,  and  the  money  arising  from  such  sale, 
together  with  the  intermediate  profits  of  the  said  estate 
shall  be  by  them  remitted  to  the  mayor  and  corporation  of 
the  city  of  Bristol,  in  England,  to  be  by  them  distributed, 
according  to  the  laws  of  England,  to  the  right  heirs  of 
my  said  sister,  Hannah  Lambert,  to  whom  I  hereby  give 
all  such  money,  excepting  the  sum  of  100/.  lawful  mo- 
ney to  each  of  the  aforementioned  trustees,  which  shall 
be  paid  out  of  the  first  money  arising  from  the  sales 
aforementioned,  or  from  the  profits  arising  to  my  heirs. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  seal  this  25th  of  June,  1782."  We  find  that 
on  the  12th  day  of  September ^  1786,  the  said  George 
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lAmWrft   Haraief,  being  seised  as  stforesaid,  duly  ezeelited  an*' 
^'^"^      other  writing  testamentary,  which  we  find  in  these 
Pftine.      words :  ^  In  the  name  of  God,  Amen*    I  George  Har* 
'  mer,  being  sick  and  weak  in  body,  but  in  perfect  mind 

and  memory,  do  give  and  bequeath  unto  Doctor  Gcorgt 
Gilmer  J  of  Albemarle  county,  a//  the  estate  called  Mar* 
rawbone^  in  the  county  of  Henry,  containing,  by  esti* 
nation,  2,585  acres  of  land  \  likewise^  ane  other  tract 
of  land  in  said  county^  called  Horse^paitture^  contsuningy 
by  estimauon,  2,500  acres ;  aUo^  one^  other  tracts  in  the 
coun^  aforesaid,  containing,  by  estimation,  66k7  1-2 
acres  of  land,  called  the  Poison^Jield.  It  is  my  desire 
that  all  my  negroes,  horses,  and  other  property,  be  sold^ 
and  after  paying  my  debts,  the  balance,  if  any,  be  re- 
mitted to  my  nephew,  John  Lambert,  out  of  which  he 
shall  pay  his  mother  five  hundred  pounds,"  &c. 

Afterwards,  on  the  12th  or  13th  day  of  September, 
1786,  he  departed  this  life  without  revoking  the  will  or 
writing  testamentary  last  mentioned ;  and  without  any. 
other  revocation  of  the  will  first  mentioned,  than  the 
said  writing  testamentary  of  the  12th  of  September, 
1786*  We  find  that  John  Harmer,  mentioned  in  the 
paper  writing  of  June,  1782,  departed  this  life  about 
the  year  1793.  We  find  that  John  Lambert,  named 
^90  in  die  paper  writings  ^aforesaid,  the  lessor  of  the  plain* 

tiff,  and,  if  capaUe  of  inheriting  lands  in  Virginia^ 
heir  at  law  to  the  said  George  Harmer ;  that  he  W9» 
bom  in  England  on  or  before  the  year  1750;  that  he 
has  never  resided  in^ny  of  the  United  States  of  Ame* 
rica,  and  is,  and  ever  has  been,  from  the  time  of  his 
birth,  a  subject  of  the  King  of  Great  Britain*  We 
find  that  George  Gilmer  aforesaid,  under  whose  heir 
and  devisees  the  defendant  holds,  died  in  the  month 
of  November,  1793.  We  find  that  in  the  December 
session,  1798,  the  general  assembly  of  Virginia  passed 
an  act,  which  we  find  at  large  in  these  words:  ^^  An 
act  vesting  in  the  children  of  George  Gilmer,  deceased, 
certain  lands  therein  mentioned,  (passed  January  12, 
1799.) 

^^  Section  U  Be  it  enacted  by  the  general  assemUy, 
that  all  the  right,  title  and  interest,  which  the  common* 
wealth  hath,  or  may  have,  in  or  to  the  following  lands, 
lying  in  the  county  of  Henry,  which  George  HarmiNr, 
by  his  last  will  and  testament,  devised  to  a  certain 
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Hieorge  Gilmer,  and  which,  since  the  death  of  the  8»d    l^b«rt^* 
George  Gilmer,  it  is  supposed  have' become  escheata^       lessee 
ble  to  the  commonwealth,  to  wit,  one  tract  called  Afar*       Paine. 
renvionef  containing,  by  estimation,  2,585  acres ;  one  " 

other  tract  called  JSorse-'paature^  containing,  by  estima* 
th>n,  2,500  acres ;  and  one  other  tract  cailed  the  Poison* 
JhU^  containing,  by  estimation,  667  1-2  aqres,  shall  be^ 
and  the  same  are  hereby  released  to,  and  vested  in,  the 
children,  whether  hell's  or  devisees,  of  the  said  George 
Gilmer,  deceased;  to  be  by  them  held  and  enjoyed^ 
accordinfg  to  their  respective  rights  of  inheritance,  or 
devise  under  his  will,  as  the  case  may  be^  in  the  same 
manner  as  if  the  said  George  Gilmer  had  died  seised 
of  the  lands  in  fee-simple,  and  an  office  had  actually 
been  found  therec^ ;  saving'^  however^  to  a  certain  John 
Lambert,  who,  as  heir  at  law  to  the  said  George  Har- 
mer,  claims  the  said  lands^  and  to  all  and  every  other 
person  or  persons,  bodies  politic  and  corporate,  (other 
than  the  commonwealth,)  any  right,  title  or  interest^ 
which  he  or  they  might  or  would  have  had  in  or  to 
the  said  lands,  or  any  part  thereof,  against  the  said 
children  and  devisees,  if  this  act  had  never  been 
made. 

^*  Section  2*  This  «ict  sh  dl  commence  in  force  from 
the  passing  thereof."  We  find  that  George  Harmer 
was,  at  the  time  of  his  death,  seised  in  fee  of  the  lands 
in  the  ^declaration  mentioned,  which  are  of  the  value  ^  lOO 
of  5,O0O  dollars,  and  that  George  Gtlmer,  at  the  time 
of  his  death,  was  seised  of  the  same  under  the  devise 
to  him  from  Ae  said  George  Harmer.  We  find  the 
lease,  eUtry  and  ouster  in  the  declaration  mentioned* 
On  the  whole  matter,,  if  the  court  shall  be  of  opinion 
that  the  law  is  for  the  plaintiff,  we  find  for  the  plain- 
tiff the  lands  and  tenements  in  the  declaration  men^ 
tioned,  and  20  cents  damages ;  and  if  the  court  shall 
be  of  opinion  that  the  law  is  for  the  defendant^  we  find 
for  the  defendant." 

Upon  this  verdict  the  judgment  of  the  court  below 
was  for  the  defendant. 

Hie  transcript  of  the  record  contains  a  bill  of  ex* 
cepttons  by  the  defendant  to  the  refusal  of  the  court  to 
the  admission  of  testimony  to  prove  that  George  Har- 
iMer,  at  the  time  he  nmdt  the  will  in  favour  of  Gil- 
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Umitert'i    m^Tf  4ecl«ped  to  the  person  wlio  wrote  it  thftttot  wn 

^l^*      his  inteotioii  to.  give  Gilmer  the  fee-umple. 

Paine.         There  waa  ako  an  agreement  of  qounsel^  that  if  the 

"  oourt  should  he  of  opinion  that  the  first  will  ought  not 

to  have  been  admitted  in  evidence,  because  not  proved 

before  a  Court  of  probate^  then  so  much  of  the  verdict 

as  relates  to  that  will  should  not  be  considered  as 

formingany  part  of  this  case. 

The  writ  of  error  was  sued  out  by  the  plainti£^  and 
general  errors  assigned*  The  case  was  argued  at  Fe~ 
bruary  term,  1303,  by  Jl^nor  and  Ma9on^  for  the  plain* 
tiff  in  error,  and  by  i&y,  for  the  defendant. 

*  • 

Minor,  for  the  plaintiff,  insisted  on  the  foUowii^ 
pointStviz*        / 

1st*  That  the  devise  from  George  Harmer  to  George 
Gilmer,  dated  12th  of  September,  1786,  of  ail  the  es* 
tote  called  Marrowbone^  is  only  a  devise  for  life* 

2d*  That  John  Lambert,  heir  at  law  of  Greorge  Htfr*- 
mer,  is  not  an  alt«n  as  to  the  ckis&ens  of  this  country^ 
and  is  capable  of  taking  the  reversion  by  descent. 
*  101  ^^^'  TYkZt  the  will  of  12th  September^  1796,  is 

only  a  partial,  and  not  a  total  revocation  of  the  wiU  of 
^fith  June,  1782 ;  and  that  this  will  passes  and^disposes 
of  the  reversionary  interest  of  the  testator's  estate  ac- 
cording to  the  legal  import  of  Uiat  will. 
^  4th.  That  by  virtue  of  the  Virginia  statute  transfer- 

ring trusts  into  po^^ession^  the  devise  of  1782  transfer- 
red the  legal  estate  to  John  Lambert. 

5th.  That  John  Lambert,  if  an  alien,  is  ciq>able  of 
taking  by  devise,  and  is  protected  by  the  treaty  of  17^4 
between  the  United  States  and  Great  Britain. 

6tb.  Or  that,  if  not,  the  property  remains  in  him  un- 
til oftce  found  for  the  commonwealth. 

1st.  That  the  devise  to  Gilmer  is  only  for  life. 

In  the  first  will  of  1782,  which  is  wholly  written 
with  the  testator's  own  hand,  he  evinces  not  only  a 
kijiQwledge  of  the  import,  but  of  the  necessity  of  tech« 
nical  words  of  limitation,  or  perpetuity  $  yet^  in  the 
will  of  1786,  he  uses  esctnr^sions  which  convey  a  life- 
estate  ^nly,  and  uses  no  words  which  can  be  ccmstrued 
inio  an  intention  wholly  to  revoke  the  will  of  1782. 
The  first  will  disposes  t>f  the  fee  to  his  near  relations; 
and  hence  results  a  strong  presumption  that  he  meant 
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of  1782  makes  use  of  strong  tefma.ifUunitation9  or 
perpetuity^  and  clearly  ^ows  his  intentibp**  of  securing 
the  fee^simple  to  his  brother  and  heir, 'J^^&T.ilarmer, 
who  had,  in  fact,  given  hinoi  this  very  land.  '  'la'the'  last 
will  he  does  not  notice  his  former  will,  nor  mep^o6. 
his  brother  and  heir,  but  devises  ^*'aU  the  estate  catUfi/ 
Marrowbone^  in  the  county  of  Henry ^  containing^  by  } 
estimation^  2,585  acres  of  ianid^^  &c.  to  Doctor  George 
Gilmer. 

It  is  generally  true  that  a  devise  of  real  property 
without  words  of  limitation,  conveys  only  an  estate 
for  life*     This  is  the  general  rule  and  must  prevail, 
unless  such  circumstances  appear  as  are  sufficient  to  sa» 
tisfy  the  conscience  of  the  court,  that  the  testator  *in» 
tended  to  convey  a  fee.     Cowp*  235.  Bowes  v.  Blackett* 
So  in  the  case  of  Hogan  v.  jhicison^  Cowp*  306.  Lord 
Mansfield  said,  ^^  if  the  words  of  the  testator  denote 
only  a  description  of  the  specific  estate^  or  lands  devi- 
sed ;  in  that  case,  if  no  words  of  limitation  are  added, 
the  devisee  has  only  an  estate  for  life*     But  if  the 
words  denote  the  quantum  of  interest  or  property  that 
the  testator  has  in  the  lands  devised,  there  the  whole 
extent  of  his  interest  passes,  by  the  gift,  to  the  devi- 
see*    The  question,  therefore,  is  always  a  question  of 
construction,  upon  the  words  and  terms  used  by  the 
testator.     It  is  now  clearly  settled  that  the  words  ^^  all 
his  estate^^  will  pass  every  thing  a  man  has ;  but,  if 
the  word  "  a//"  is  coupled  with  the  vford  ^^  personal^^^ 
or  a  local  description^  there  the  gift  will  pass  only  per- 
sonalty, or  the  specific  estate  particularly  described." 
And  in  the  case  of  Loveacres  v.  Blight,  Cowp.  355. 
Lcurd  Mansfield  said,  ^^  in  general,  wherever  there  are 
words  and  expressions,  either  general  or  particular,  or 
clauses,  in  n  will,  which  the  court  can  lay  hold  of,  to 
enlarge  the\estate  of  a  devisee,  they  will  do  so  to  ef- 
feciuate  the  intention*     But  if  the  intention  of  the  tes- 
tator is  doubtful,  the  rule  of  law  must  take  place;  so  if 
the  court  cannot  find  words  in  the  will  sufficient  to 
carry  a  fee,  though  they  themselves  should  be  satisfied, 
beyond  the  possibility  of  a  doubt,  as  to  what  the  inten- 
tion of  the  party  was,  they  must  adhere  to  the  rule  of 
law.     Now,  though  the  introduction  of  a  will,  decla- 
ring that  a  man  means  to  make  a  disposition  of  all  his 
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with  other  woi^diiitj'io  explain  the  testator's  intentioB  of 
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^**°^-       enlarging^'A^ftai^icular  estate,  or  of  passing  a  fee  where 
he  has  jd^^dtio  words  of  limitation,  it  will  not  do  tdone* 
Apd'^rine  cases  cited  in  the  argument,  to  show  that 
th^^'l^^^^^^^^y  ^ords  in  this  case  would  cUone  be  suf- 
;*%&f)eht,  fall  short  of  the  mark ;  because  they  contained 
*.••/*  other  words,  clearly  manifesting  the  intention  of  the 
testator  to  pass  a  fee."     The  case  of  Right  v«  Sitkbo^ 
tham^  Doug.  759.  is  also  very  strong*     There  the  in-^ 
troductory  clause  testifies  the  intention  of  the  testator 
to  dispose  of  all  his  worldly  goods  and  estates,  and 
also  a  disinheriting  legacy  to  the  heir.     The  devise, 
then,  in  question,  is  coupled  by  the  word  ^^  amP^  with 
*  103        another  devise  to  *the  same  devisee,  her  heirs  andas' 
sigm^  yet  it  was  held  not  sufficient  to  carry  the  fee. 
Lord  Mansfield  says,  ^^  the  rule  of  law  is  established 
and  certain,  that  express  wor4s  of  limitation,  or  words 
tantamount,  are  necessary  to  pass  an  estate  of  inherit-*^ 
ance.     All  my  estate^  or  all  my  interest^  will  dor  but 
*^  ail  my  lands  lying  in  such^^  a  place,  is  not  sufficient* 
Such  words  are  considered  as  <  merely  .^descriptive  of 
the  local  situation,  and  only  carry  an  estate  for  life*'f 
The  same  principle  is  laid  down  in  Gilbert  on  Devioe^y 
24.     Thus,  we  find  that  the  intention  of  the  testator- 
must  be  sought  by  fixed  raleSy  and  when  found,  it  must 
not  only  be  sufficiently  proved  to  satisfy  the  conscience 
of  the  court,  but  must  be  coupled  with  apt  and  suffix 
cient  words  to  pass  a  fee.     See  the  case  of  Frogmortoti 
y.  Wright^  3  IVils.  418*  which  is  a  strong  case  for  the 
plaintiff.    So  is  also  the  case  of  Chester  v«  PrnfUer^  2 
P.  IVms.  335.     In  the  case  of  Fletcher  v.  Smiton^  2  T* 
R.  656.  the  words  were,  ^^  all  my  estateSy^  and  the  de- 
cision was  upon  the  ground  of  an  intention  clearly  ap-^ 
pearing  to  dispose  of  his  whole  interest.     There  is  no* 
thing  in  the  present  case  to  show  an  intention  of  COU'* 
veying  a  fee,  unless  it  be  the  words  ^^  all  the  estate  call- 
ed.  Marrowbone,  in  the  county  of  Henry,  contaming 
2,585  acres  of  land.'*     The  testator  does  not,  in  the 
beginning  of  his  will,  as  in  most  of  the  cases  cited,  de- 
clare an  intention  of  disposing  of  all  his  estate  and  in* 
terest.    There  is  a  difference  between  the  terms  ^^all 
Me  estate^'  and  ^^all  my  estate."    The.  letter  is  cer- 
tainly a  more  evident  allusion  to  the  degree  of  ii^reat 
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Asm  the  former.    The  expressions  "  all  the  estate  call-    tambert'« 
ed  Marrowbone,"  are  clearly  words  of  locality ,  and      *^t?* 
not  of  interest.     What  idea  would  a  lawyer  have  of      Paine. 
an  estate  called  Marrowbone,  containing  2,585  acres  ?  ■ 

Could  he  ascertain  whether  it  was  an  estate  for  years, 
for  life;  or  in  fee  I  Besides,  the  expression  is  coupled 
with  two  others  which  are  most  clearly  descriptive  of 
the  thing,  and  not  of  the  degree  of  interest.  "  Liie^ 
wise  one  other  tract  of  land,  called  Horse^pasture  ;  also 
one  other  tract,  called  the  Poison-field.^'*  Here,  by  tha 
word  *^  likewise^^  is  implied  that. the  testator  meant  to 
devise  the  same  degree  of  interest  in  each  of  the  tracts ; 
and  by  the  word  "  other  J'*  it  is  evident  that  he  intended 
the  former  description  as  a  description  of  a  tract  of 
land  *as  to  locality  only,  and  not  of  his  degree  of  in-  ^  jqj 
terest  in  it.  Having,  in  the  first  part  of  the  sentence, 
used  an  equivocal  word,  and  having,  in  the  subsequent 
clause  of  the  sentence,  used  synonymously  a  word 
which  is  certain  in  its  meaning,  and  clearly  descriptive 
of  the  thing,  and  not  of  the  interest,  it  is  fair  to  con- 
clude that  the  equivocal  meaning  of  the  former  is  ex- 
plained and  rendered  certain  by  the  latter ;  and  that  he 
meant  no  more  by  the  word  estate^  than  by  the  expres- 
sion tract  of  land*  It  is  a  rule,  that  where  words  are 
used  synonymously,  the  word  most  frequently  used 
shall  govern  the  sense.  Here  the  term  tract  of  land  is 
twice  used  as  synonymous  to  estate  ;  the  former,  there- 
fore, ought  to  control  the  sense  of  the  latter.  It  is 
true,  that  ^^  all  my  estate^^  has  sometimes  carried  the 
fee ;  but  to  induce  a  departure  from  the  general  rule, 
the  intention  must  be  clear  to  pass  a  fee.  The  word 
"  aU^^  is  coupled  with  a  local  description;  it  relates  to 
the  number  of  acres,  and  not  to  the  degree  of  the  tes- 
tator's interest  in  the  land.  The  word  estate,  as  used 
in  Virginia,  is  generally  understood  to  mean  a  descrip- 
tion of  the  property  or  thing,  and  not  of  the  interest ; 
and  this  court  will  respect  the  provincial  meaning,  to 
come  at  the  true  intention  of  the  testator.  It  is  not 
probable,  and,  therefore,  is  not  to  be  presumed,  that  he 
would  give  his  estate  to  a  stranger,  and  disinherit  his 
heir,  who  had  given  him  this  very  estate ;  and  it  is  to 
be  observed,  too,  that  he  does  not,  in  his  last  will,  even 
mention  his  brother  John,  to  whom,  by  the  first  will,  he 
bad  given  all  his  estate. 
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Ltmbftrt's        2,  The  second  point  is»  that  John  Lambert^  heir  at 
^"^^      law  of  George  Harmer,  is  not  an  alien  as  to  the  citi- 
Paine.       zens  of  this  country,  and  is  capable  of  taking  the  re- 
"""■^"^     version  by  descent* 

If  he  is  incapable  of  holding  lands  in  this  country, 
it  must  be  because  he  is  an  aiien  bom.  Is  he  such  un* 
der  the  legal  acceptation  of  the  word  alien  ?  A  defini- 
tion of  an  alien  is  thus  given  in  Calvin^s  Case^  7  Co* 
16.  a.  ^^  An  alien  is  a  subject  that  is  born  out  of  the  li- 
geance  of  the  king,  and  under  the  ligeance  of  another.^ 
Woo(p8  Inst.  23.  1*  Inst.  198.  b.  1  Woodd.  386. 
John  Lambert,  the  lessor  of  the  plaintiff,  was  bdhi  in 
%  105  England  in  ^'the  year  1 750,  under  the  allegiance  of 
the  King  of  Great  Britain.  At  his  birth  he  had  inhe- 
ritable qualities,  of  which  he  can  be  deprived  by  one 
mode'  only,  and  that  is  the  commission  of  a  crime  suf- 
ficient to  work  corruption  of  blood.  1  Bl.  Com.  371* 
This  is  not  pretended.  Lambert  was  bom  within  the 
ligeance  of  the  king,  the  then  common  sovereign  of 
this  country  and  England ;  and,  therefore,  is  not  an 
alien  bom. 

Those  born  under  common  allegianceinay  acquire  and 
hold  lands ;  and,  in  time  of  war,  they  nlay  join  the  one, 
but  must  render  service  to  the  other,  for  the  land.  BraC" 
ton^  b.  5.  c.  24.  fol.  427.  b.  1  Hak^s  P.  C.  68.  Cahin^s 
Case^  7  Co.  27.  b.  The  words  of  Bracton  are  :  "  Est 
etiam  et  alia  exceptio  quw  tenenti  competit  ex  persona 
petentts  propter  defectionem  nationis^  qua  dilatoria  est^ 
et  non  pertmit  actionem^  ut  si  quis  alienigena  qui  [non] 
fuerit  ad  Jidem  regis  AngUce^  tali  non  respondeatur^ 
saltern  donee  terra  Juerint  communes^  nee  etiam  sive  rex 
ei  concesserit  placitarey  quia  stent  AngUeus  non  auditur 
in  placitando  aliquem  de  terris  et  tenementis  in  Francia^ 
ita  nee  debet  Francigena^  et  alienigenaj  qui  fuerit  ad 
Jidem  regis  Francicty  audiri  plaeitando  in  Anglia.  Sed 
tamen  sunt  aliqui  Franeigenw  in  Francia^  qui  sunt  ad 
fidem  utriusque,  et  semper  fuerunt  ante  Normarmiam 
deperditam^  et  pQst^  et  qui  placitant  hie  et  ibiy  ea  ratione 
qua  sunt  ad  fidem  utriusque,  sicutfuit  W.  comes  Marres- 
ehallus  et  manens  in  Anglia^  et  M.  de  Feynes  manens  in 
Franeiay  et  aUi  phres;  et  ita  tamen  si  contingat  guerram 
moveri  inter  regesj  remaneat  personaliter  quilibet  eorum 
cum  eo  cui  Jecerit  ligeantiam,  etfaciat  servitium  debitum 
ei  cum  quo  non  steterit  in  persona.    See  also  Cahin^s 
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j£fair,  7  fib*  a*  and  b*  fpl,  35*     A  man  bora  in  the  En-    Umber^» 
'  S^sh  plantations  is  a  subject.     Wood* a  ImU  %Z.    He      ^-e^"«^ 
ihat  is  born  in  the  mother  country  must,  a  fortiori^  be  a      Pai&e. 
3ubject,  and  capable  of  all  the  rights  of  a  subject  in  the  '' 

colonies.     One  of  these  rights  is  that  of  acquiring  pro- 
perty.   **  All  persons  may  convey,  as  well  as  purchase^ 
except  men  attainted  of  treaison,"  &c*  *^  aliens  bom^ 
&c.    Wbodr^s  Inst.  233.     1  Inst.  42.  b.     But  it  has  been 
proved  that  the  lessor  of  the  plaintiff  is  not  an  alien 
bomf  he^  therefore,  may  purchase  or  take.     If  he  once 
had  an  inheritable  quality,  or  a  capacity  to  take,  and  has 
Bot  forfeited  it  by  any  crime,  it  follows  that  he  has  it 
yet.       The  separation  of   the  colonies  from   England 
could  not,  in  law  or  *reason,  deprive  him  of  this  right.        4^  \Qf 
Calvin^s  Case^  fol.  27.  a.  and  b.     Calvin's   Case  was 
shortly  this :    Calvin  was  born  in  Scotland,  after  the 
crowns  of  England  and  Scodand  were  united  on  the 
head  of  James  I.     The  quesnon  was,  whether  he  couldf 
maintain  an  assise  of  novel  disseisin  of  lands  in  En** 
gland.     The  plea  was,  *^  that  he  was  an  alien,  born  at    ' 
Edinburgh,  within  the  kingdom  of  Scotland,  and  within 
the  ligeance  of  the   King  of  Scptland,  and  out  of  the 
ligeance  of  the  King  of  England.'^     One  of  the  objec- 
tions on  the  part  of  the  defendants  was,  that,  if  ppstnati 
were,  by  law,  legitimated  in  England,  great  inconve- 
nience and  confusion  would  follow,  if  the  king's  issue 
should  fail,  whereby  those  kingdons^s  might  again  be 
divided*     But  to  this  it  was  answered  by  the^  judges^ 
that  ^  it  is  less  than  a  dream  of  a  shadow,  or  a  shadow 
€^  a  dream  :  for  it  hath  been  often  said,  natural  legiti- 
mation respecteth  actual  obedience  to  the  sovereign  at 
the  time  of  the  birth  :  For  as  the  antenati  remain  aliens 
as  to  the   crown  of  England,  because  they  were  born 
•when  there  were  several  kings  of  the  several  kingdoms^ 
and  the  uniting  of  the  kingdoms  by  descent  subsequent, 
cannot  make  him  a  subject  to  that  crown  to  which  he 
was  an  alien  at  the  time  of  his  birth,  so  albeit  the  king* 
doms  (which  Almighty  God  of  his  infinite  goodness  and 
mercy  divert)  should  by  descent  be  divided^  and  governed 
by  several  kings  /  yet  it  was  resolved^  that  all  those  tha^ 
were  born  under  one  natural  obedience^  while  the  realms 
were  united  under  one  sovereign^  should  remain  natural 
horn  subjects^  and  net  oBens;  for  that  naturalization^  due 
Vol.  HI.  O 
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Umlieft^  fffui  vested  hf  birthright^  canmt^  fry  any  99pard6m  9/ 
^"^  the  crowns  afterward,  be  taken  axvay;  nor  he  that  was^ 
Faifie.      by  judgment  of  law^  a  natural  subject  at  the  time  of  Ai» 

' birthj  become  an  alien  by  ouch  a  matter  ok  post  facto.^ 

And  in  that  case,  upon  such  an  accident,  oxa  postnatiam 
may  be  ad  fdem  utriusque  regis ,  a»  Bracton  saith,  in  the 
aforementioned  place,  fol.  427.'*    The  preseiH:  case  i» 
stronger  than  Calvin's.    There  the  question  was  whe- 
Aer  he  had  gained  a  right ;  but  here  it  is  whether  he  has 
lost  one.    The  same  rule  prevailed  when  the  Saxon 
heptarchy  became  united  under  the  King  of  Ac  West 
Saxons.     CalvhCs  Case,  23.  b.     And  also  with  regard  t» 
Ae  possessions  held  by  the  Kings  of  England  in  France 
at  various  times,  such  as  the  JDuiedom  of  Asquftain^  Mid 
the  Earldoms  of  Poitiers,  Normandy  and  Anjou.  So  with 
*  107       regard  to  the  islands  of  Jersey,  Guernsey,  *Man,  ire^ 
land,  &c*    CahMs  Case,  19.  &c.  1  Hal^s  P.  C.  68,  09. 
Suppose  a  division  of  these  states,  it  would  foUow,  froaft 
the  doctrine  contended  for  by  the  opposite  counsel,  that 
people  bom  in  the  same  couQtry,  and  under  one  common 
allegiance,  would  be  aliens  to  each  other* 

The  Kings  of  England  themselves  did  homage  to  Ae 
Kings  of  France  for  provinces  which  they  held,  such  M 
Normandy,  Guienne,  Brittany,  &c.  This  was  also  Ac 
case  with  many  of  their  subjects;  as  in  the  cate  of  the 
Duke  of  Richmond,  Duke  D^Aubigny,  &c.  Bale's  P.  G» 
68.  CalvirCs  Case,  27*  b.  In  Ais  country  the  personal 
services  are  dispensed  with,  but  the  land  pays  the  com- 
mon tax  or  duty. 

Alienage  is  incident  to  birth  only.  4  T.  R.  308*  Dotj 
ex  dem*  Duroure,  v.  Jones* 

It  is  not  just  or  reasonable  Aat  a  man  should  be  pu- 
nished without  committing  a  crime,  or  for  an  act  com- 
mitted by  a  superior  power  which  he  could  not  control* 
Suppose  a  secession  of  one  of  these  states ;  would  it  be 
just  that  the  citizehs  of  the  oAer  states,  holding  property 
in  that  state,  should  forfeit  it  or  lose  their  rights  I 

The  reasons  of  policy  for  prohibiting  aliens  from 
holding  lands  are  stated  in  Cahin^s  Case,  18.  b.  to  be 
three:  1.  The  secrets  of  the  realm  might  Aereby  be 
discovered ;  2«  The  revenues  of  the  realm  should  be 
taken  and  enjoyed  by  strangers  bom  ;  3.  It  should  tend 
to  the  destruction  of  the  realm.  But  none  of  these  ap- 
:ply  to  the  present  case.    Lambert  lives  out  of  Ae  realm. 
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9^  tkerefisf^  camiat  betmy  its  secrets*  The  Isad  iriB  Unberft 
continue  to  pay  the  tues»  which,  being  the  sinews  of 
wsr,  viU  preserve  the  reidm*  Besides*  the  case  applying 
only  to  At  anienati^  is  limited  in  extent,  and  its  opera* 
tion  «^U  be  constantly  diminishing  by  failure  of  heirs, 
by  alienations,  by  naturalization,  &c«  The  English,  who 
iinderstaad  the  principles  of  the  common  law  at  least  as 
well  as  we  do,  have  allowed  our  citizens  to  inherit  in 
similar  cases.  The  cases  of  the  Chichester  estate,  and 
an  estate  recovered  by  Mr*  Boyd,  a^d  the  Earlo/Cas^er^ 
estate,  are  examples.  A  liberal  policy  should  dictate  a 
leciprocation  of  the  same  principle* 

♦The  diird  point,  viz.  that  the  will  of  12th  Sept.  1786, 
is  only  a  partial,  and  not  a  total,  revocation  of  the  will 
of  25th  June,  IT82;  and  that  this  will  passes  and  disr 
poses  of  the  reversionary  interest  of  the  testator's 
estate,  according  to  the  legal  import  of  that  will,  was 
admitted  by  the  opposite  jcounsel,  in  case  the  second 
will  devised  a  life-estate  only*  ^ 

Thi^  fourlh  point,  that  by  virtue  of  the  Virginia  sta- 
tute transferring  trusts  into  possession,  the  devise  of 
1782  transferred  the  legal  estate  to  John  Lambert,  was 
also  admitted,  if  he  is  not  to  be  considered  as  an  alien. 

The  fifth  point  is,  that  John  Lambert,  if  an  alien,  is 
yet  capable  of  taking  by  devise,  and  is  protected  by  the 
treaty  of  1794,  between  the  United  States  and  Great 
Britain. 

By  the  9th  article  of  the  treaty  ^^  it  is  agreed  that 
British  subjects  who  now  hold  lands  in  the  territories  of 
the  United  States,  and  American  citizens  who  now 
hold  lands  in  the  dominions  of  his  majesty,  shall  con- 
tinue to  hold  them  according  to  the  nature  and  tenure 
of  their  respective  estates  and  tides  therein ;  -and  may 
grant,  sell  or  devise  the  same  to  whom  they  please,  in 
like  manner  as  if  they  were  natives ;  and  that  neither 
they  nor  their  heirs  or  assigns  shall,  so  far  as  may  re- 
spect the  said  lands,  and  me  leg'ol  remedies  incident 
thereto^  be  regarded  as  aliens.'* 

The  only  doubt  which  can  be  raised  upon  this  articl^ 
arises  from  the  word  hold.  But  treaties  ought  to  be 
liberally  expounded,  so  as  to  meet  the  full  intention  of 
the  contracting  parties.  There  can  be  no  doubt  but  the 
intention  was  to  secure,  not  only  actual  possession,  but 
rights  which  would  have  vested  but  for  the  alienage  of 
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the  partlefli.  This  is  apparent  from  the  {Mrovisiotrmade 
for  iegcd  remedies^  which  would  be  wholly  useless  if  the 
former  expressions  were  mesmt  to  comprehend  only 
lands  in  actual  possession.  If,  therefore,  Lambert  is  to 
be  considered  as  an  alien,  yet  the  treaty  destroys  that  bar 
to  his  recovery. 
^  109  *The  sixth  point  is,  that  although  Lambert  should 

be  considered  as  an  alien,  and  is  not  protected  by  the 
treaty,  yet  he  is  capable  of  taking  by  devise,  and  of 
holding  the  land  until  office  found  for  the  common- 
wealth. 

He  certainly  has  a  good  right  against  all  the'world, 
except  the  sovereign.  In  England,  land  purchased  by 
an  alien  does  not  vest  in  the  king  until  office  foand. 
Co.  Lit.  2.  b.  Bargravi^s  note  (3).  5  Co.  52.  b. 
Pagers  Case.  1  Jones^  78,  79.  Morey  325.  EnglefieU^e 
Case.  2  BL  Com.  293.  If  he  had  been  tenant  in  tail, 
he  might  have  barred  the  remainder.  Gouldsb.  102.  4 
Leon.  84w  An  alien  may  take  by  devise,  Powell  ^n 
Devises^  316,  317,  318.  2  Fez.  362.  &iight  v.  Du- 
fkssisy  and  may  hold  until  office  found.  *^  For,"  says 
jpowell,  ^^  when  an  alien  takes  by  will,  the  estate,  oa 
the  will's  being  consummate,  vests  in  him,  and  he  is  in 
to  all  intents  and  purposes^  as  any  other  devisee  would 
have  been,  until  something  further  be  done  to  take 
the  estate  devised  out  of  him  again ;  for  as  long  as 
the  alien  lives,  the  inheritance  is  not  vested  in  the 
king,  nor  shall  he  have  the  land  until  office  found; 
but  if  he  die  before  office,  the  law  casts  the  freehold 
and  inheritance  upon  the  king  for  want  of  heirs,  an 
alien  having  none.  So  that  the  title  of  the  crown 
is  collateral  to  the  title  by  the  devise,  has  no  retro- 
spect to  the  time  of  its  being  consummate^  nor  does  it 
affect  the  land  in  the  hands  of  the  devisee,  until  ano- 
ther thing  is  done  to  entitle  the  king,  not  under  the  de* 
vise,  but  by  right  of  his  prerogative,  viz.  office  founds 
the  tenant  being  an  alien,  and,  consequently,  though  of 
capacity  to  take. lands  in  his  own  rights  yet  not  of  c^* 
pacity  to  hold  them.'* 


\ 


Key:,  contra,  contended, 

1st.  That  George  Harmer,  by  the  will  of  1786,  d^* 
Visf  d  a  fee  to  Gilmer. 
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^d.' That  if  he  did  not,  yet  the  lessor  of  the  platntiff    Lambertfi 
tannot  recover.  ^^^JT* 

lat.  The  word  estate,  in  the  devising  clause  of  a  Paine. 
w\\\,  where  it  refers  to  land,  denotes  and  carries  the  — — — 
testator's  interest  in  the  land.  And  there  is  no  differ- 
ence in  construction  *of  law,  whether  the  words  are  ^110 
**'  all  m^  estate,'*  or  •*all  the  estate."  Both  carry  the 
whole  interest  of  the  testator.  In  the  present  case 
there  are  no  words  of  locality  that  operate  as  descrip- 
tion, and  prevent  the  fee  from  passing.  It  is  admitted 
that  the  word  estate,  where  it  is  coupled  with  persons^- 
ty,  shall  be  restrained,  and  will  not  carry  the  fee  of 
lands;  upon  the  principle  noscitur  ex  sociis*  This 
case  is  not  within  this  distinction,  because  the  word 
estate  refers  wholly  to  the  land,  and  the  whole  personal 
estate  is  disposed  of  by  a  subsequent,  independent 
clause.  Consequently,  no  cases  can  apply  but  where 
the  expressions  are  similar  to  those  of  the  present 
will,  and  refer  to  lands.  In  the  case  of  Wilson  v.  i?o- 
binson^2  Lev.9l.  1  Mod.  100.  25  Car.  II.  ann.  1672, 
the  words  were,  **  all  my  tenant  right  estate  at  Brigis* 
end  in  Underbarrow,"  and  it  was  held  that  they  pass- 
ed the  fee.  This  is  the  general  rule  of  law,  and  is 
uniformly  supported  by  the  authorities  from  the  year 
1672  to  the  present  time  ;  except  the  case  cited  by  the 
plaintiff^s  counsel,  from  2  P.  Wm6.  The  case  in  2 
LeVf  91.  is  exactly  like  the  present ;  the  word  lands 
b  used  in  the  same  sentence,  and  in  the  same  manner 
^s  in  the  present  case. 

The  word  estate^  in  wills,  always  means  the  interest,    ' 
unless  controlled  by  W/ords  of  restriction.     Words  of 
locality  will  not  restrain  the  force  of  the   word   estate. 
Jn  the  case  of  The  Countess  of  Bridgewater  v.  Duke  of 
Boiton^  1  Salk.  236«  6  Mod.  106.  S.  C.  the  words  were, 
"  all  other  my  estate  real  and  personal  not  otherwise  dis* 
posed  of  by  this  my  willy  for  lo  be  given  by  him  to  his 
children  as  he  shall  think  convenient,  I  solely   trusting' 
to  his  honour   and  discretion   that  he  will  give  them 
such  provision  as  will  be  necessary."    **  Et  per  Holt^ 
Ch.  J.  who  delivered  the  resolution  of  the  court,   the 
rents  pass   by   these  words  "  all  my  red  and  personal 
ntate^^  for  the  word   estate  is  genus  generalissimum^     , 
Wd  includes  all    things  real    and  personal,  ^ndihtfee  ^ 
if  the  rents  passes,  at  least  the  whole  estate  of  the  devi- 
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Lumbert's  sftt ;  for  alt  his  estate  is  a  description  of  his  fee#  In 
^^^  pleading  a  fee-simple,  you  say  no  more  than  st^situs  in 
Paine.      domtmco  suo  ut  de  feodo  ;  and  mformedoriy  or  othjr  ac- 

""^ tion,  if  a  fee-simple  be  alleged,  you  say  cujtts  statum 

the  demandant  now  has.'*     And  he  held  "that  devi- 
*  111         sing  all  his  estate,  and  *all  his  estate  in  such  a  house, 
was  the  same,  and  that  all  his  estate  in  the  thing  pass- 
ed in  either  case." 

The  next  case  is  that  of  Barry  v.  Ed^eworth^  2  P. 
Wms*  323-  €a%no  1729,  which  overrules  the  case  of  C%<?'«- 
ier  v»  Fainter^  cited  by  the  plaintiff's  counsel  from  2  P. 
WmM.  235.  ann9  172S.  In  this  case  of  Chester  v.  Paini 
ter^  the  court  probably  took  the  whole  will  together,  and 
from  the  testator's  having  used  the  word  heirs  in  some 
of  the  devises,  and  omitted  it  in  the  devise  in  question, 
concluded  that  it  was  not  his  intention  to  pass  the 
fee.  In  the  case  of  Barry  v.  Edgeworth^  the  words 
were,^  all  her  land  and  estate  in  upper  Catesby,  with  all 
their  appurtenances,"  and  the  Master  of  the  Rolls  held 
it  to  be  decided  by  the  case  of  The  Countess  of  Bridge* 
toater  v.  Duke  of  Bolton^  1  Salk.  236.  and  said,  ^^  the 
word  estate  naturally  signifies  the  interest  rather  than 
the  subject  J  and  its  primary  signification  refers  thereto ; 
and  although  the  devise  be  of  all  her  land  and  estate 
in  upper  Catesby^  this  is  not  restrictive  with  respect  to 
the  estate  intended  to  pass  by  the  will,  but  only  as  to 
the  landJ*^  ^^  And  as  the  word  estate  has  been  agreed 
and  settled  to  convey  a  fee  in  a  will,  it  would  be  dan- 
gerous to  refine  upon  it ;  for  then  none  could  give  any 
opinion  thereupon."  This  case  refers  to  that  |of  Murry 
V.  Wyse^  2  Vern*  564.  anno  If 06,  where  the  words 
**  all  the  rest  and  residue  of  his  real  and  personal  estate 
whats&everj^^  were  held  to  pass  a  fee.  Precedents  in 
Chan.  264.  S.  C.  In  the  case  of  3ietson  v.  Becirvithj 
Cos.  temp*  Talbot,  157.  the  words  were,  **  as  touch- 
ing my  worldly  estate,  wherewith  it  hath  pleased  God 
to  bless  me,  I  give,  devise,  and  dispose  of  the  same  in 
the  manner  following/'  Then  follow  two  devises  of 
**  estates^^  burdened  with  the  payment  of  debts  and 
legacies,  which  were  admitted  to  carry  a  fee  ;  after 
which  came  the  devise  in  question :  **  Item,  I  give 
unto  my  loving  mother  all  my  estate  at  Northwith 
close.  North  closes,  and  my  farm  held  at  Roomer,  with 
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^  my  goods  and  chaUels  as  thejr  now  stand,  fot  her 
natural  life,  and  to  my  nephew  Thomas  Dotkon^  ofi^*' 
her  death  J  if  he  nnll  but  change  his  name  to  Beckwith; 
if  he  does  not,  I  give  him  only  20/.  to  be  paid  him  for 
his  life  out  of  Northwith  close,  North  close,  and  the 
farm  held  at  Roomer ;    which  I  give  her  upon  my 
nephew's  refusing  to  change  *his  name,  to  her  and  her 
heirs  for  ever."    The  question  was,  whether  'Thomas 
Dodson   took  an  estate  for  life  or  in  fee*     The  Lord 
Chancellor  decreed  that  he  took  the  fee ;  and  said,  that 
the  word  estate  carries  the  fee,  and  that  no  case  had 
been  cited  ^^  to  warrant  the  altering  the  known  legal 
ttgnification  ofitJ^^    See  also  Gilb*  Devises^  25*    So  in 
the  case  of  Bailis  v*  Gale>,  2  Vez.  48.  anno  1750,  testa* 
tor  devised  to  his  wife  all  that  estate  he  bought  of 
Mead  for  so  long  as  she  shall  live ;    and  in  another 
clause  said,  ^^  /  give  to  my  son^  Charles  Gakj  all  that 
estate  I  bought  tf  Mead^  ^fter  the  death  of  my  wt/ir." 
The  Lord  Chanqellor  said,  that  the  word  estate  is  admit- 
ted to  be  sufficient  to  make  a  description  not  only  of 
the   land,  but  the  interest  in  the  land ;  and  he  held 
that  the  fee  passed  to  Charles. 

The  case  of  Hogan  v.  Jackson^  Cofwp^  306.  shows 
that  the  word  estate  is  sufficient  to  pass  all  the  interest 
of  the  testator  in  the  thing  devised.     So  in  the  case  of 
Jjyoeacres  v.  iSii^A^,  cited  from  Cowp,  3S5»  Lord  Mans* 
field  says,  ^^  the  word  estate  comprehends  not  only  tho 
land  or  property  a  man  has,  but  also  the  interest  he 
has  in  it."     And  in  Denn  v.  Gaskin^  Cowp*  659.  he 
puts  the  words,  ^'^ all  my  estnte^^  as  an  example  of 
an    expression  tantamount  to   words   of    limitation* 
See    also   the    case  of  Hodges  v.   Middleton^  Doug. 
434.  where  the  argument  of  counsel  is  strong  to  the 
same  effect*     All  the  subsequent  ca3es  refer  to  that  of 
Barry  v.  Edgeworthy  2  P.   Wms*  523.   and  none  of 
them  refer  to  that  of  Chester  v.    Painter^  in  2  P. 
Wmsm  335,  The  case  of  Right  v.  Sidebotham^  cited  from 
Doug*  763.  does  Jiot  apply  to  the  present  case,  as  the 
words  of  that  devise  were,  ^^  all  my  lands,  tenements 
SDd  houses,"  and  not  all  the  estate^  as  in  our  case. 
The  authority  from  Gilb.  on  Devises^  p.  24.  is  answer- 
ed by  p.  25.    and  a  reason  why  a  fee  did  not  pass  in 
the  case  in  p*  24.  is,  because  the  word  estate  was  coupled 
with  personalty.    TThe  case  of  Frogmorton  v.  Wright^ 
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^•e^il'*    ^^^^  ^^^^  ^  Wilson^  41  g.  had  no  words  deSGH^ive  bf 

V.  tbc    testator^s  interest^  and  the    case   of  Fletcher  v- 

„^'**"^-       Smitoriy  cited  from  2   T.  JR.   660.  is  a    strong  cai»  to 

show  that. the  word  estates  will  carry  the  fee^  unless  re* 

strained  by  other  words^   clearly  showing  a  coaMrary 

intention.     A  description  of  the  place  canaot,  in  fiea* 

^113       son,  restrict  the  operation  of  the  word  *estate^  becauae^ 

unless  the  place  be  named,  you  cannot  tell  either  what 

land,  or  what  estate  the  testator  meant  to  pass. 

But,  it  is  said,  there  is  a  difference  between  the  ex* 
pressions,  ^^  all  my  estate,"  and  ^^  all  the  estate^"  ^d 
that  the  former  more  clearly  indicates  the  interest  than 
the  latter.  Nothing  but  the  refinement  of  ingenious 
men  could  find  a  diversity  in  these  expressions.  When 
a  testator  is  disposing  of  his  worldly  affairs,  ic  is  his 
OK/TZ/ property  that  he  means  to  dispose  of,  and  not  that 
of  another  person.  When,  therefore,  he  uses  the  ex- 
pression, the  estate,  it  means  the  same  as  his  estate* 
But  this  subtlety  of  construction  was  soon  exploded  in 
express  terms.  It  was  suggested  by  the  counsel, .  in 
the  case  of  Bailis  v.  Gale^  2  Vez*  48.  but  Lord  Hard- 
wicke  held,  that  it  makes  no  difference  which  mode  of 
expression  is  used. 

So  there  was  once  an  attempt  made  to  distinguish 
between  the  words  "  at*^  and  *'*'  in^^  such  a  place.;  but 
this  was  overruled  by  Lord  Talbot*  in  the  case  of  li* 
betson  v.  Beckwith^  Cas.  temp.  Talbot^  157*  The 
word  ^^  ai*^  was  used  in  the  case  in  2  Lev*  91.  and  in 
the  case  before  Lord  Talbot.  But  the  word  ^^  i/i"  was 
used  in  the  case  of  Bar/ry  v.  Edgeworthy  2  P.  Wms. 
523.  yet  the  decisions  in  those  cases  were  all  the  same 
way. 

From  this  chronological  view  of  cases,  it  seema 
clear  that  the  word  estate^  in  a  will,  carries  the  whole 
interest  of  the  testator,  unless  there  are  other  words 
deariy  indicating  an  intention  to  give  a  less  estate.  No 
such  words  appear  in  the  present  will ;  hence  it  follows, 
that  the  whole  interest  of  the  testator  was  devise^  to 
the  defendant. 

But,  2dly.  If  Doctor  Giliper  took  only  a  life«es- 
tate,  yet  the  lessor  of  the  plaintiff  is  not  entitled  to  re- 
cover. 

1st.  Because  John  Harmer  stands  before  htm  in  the 
first  will ;  and  if  the  doctrine  of  antenatt  is  correct 
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it  applies  to  him  as  much  as  to  Lambert,  atid^  there-    H^™^"^*' 
fore,  upon  the  death  of  DoctGd*  Gilmer,  the  estate         y,  ^  .. 
vested  in  John  Hartner,  who  was  the  person  last  seised.       P*>ftc* 
But  ♦the  special  verdict  does  not  find  Lambert  to  be         ^  ||j 
the  heir  of   John  Harmer,  but  of  George  Harmer^ 
which  is  wholly  immaterial.     If  Lambert  is  not  the 
heir  of  the  person  last  seised,  he  cannot  recover.     For  i 

if  the  first  devise  to  John  Harmer  took  effect,  the  con- 
tingent devise  ^o  Lambert  could  not ;  and,  therefore^ 
if  the  latter  is  entitled  at  all,  it  must  be  as  heir  of 
John  Harmer,  and  not  as  devisee  of  George  Harmer* 

Equitable  estates  are  governed  by  the  same  rules  as 
estates  at  law.  George  Harmer  died  in  1786;  John 
Harmer  died  in  1793.  Either  John  Harmer  was  an 
aUen,  or  he  was  not.  If  he  was  not  ^n  alien,  then  he 
took  under  the  devise,  and  it  is  not  stated  who  was 
jhis  heir.  If  he  was  an  alien,  then  he  was  or  was  not 
competent  to  take  as  devisee.  If  competent  to  take, 
then  the  record  does  not  state  Lambert  to  be  his  heir. 
If  he  was  not  competent  to  take  under  the  devise,  nei- 
ther is  Lambert,  for  the  same  reason.  But  if  Lambert 
can  take  as  devisee,  so  could  John  Harmer,  and  the 
lessor  of  the  plaintiff  must  then  show  a  title  under  him. 
The  win  states  John  Harmer  to  be  the  testator's  bro- 
^etj  and  Lambert  to  be  his  sister's  son;  but  it  does 
not  thence  follow  that  he  was  heir  at  law  of  John 
Harmer;  for  the  sister  might  be  of  the  half  blood* 
Every  thing  must  appear  in,  the  special  verdict  to  com«« 
plete  the  plaintiff's  title ;  and  upon  the  strength  of  his  . 
own  tide  only  can  he  recover. 

But  the  doctrine  of  antenati  is  not  correct.    The 
king,  under  whose  allegiance  the  two  were  born,  is  the 
common  bond  which  connects  the  inheritable  blood* 
The  English  doctrine  is,  that  a  man  can  never  expa- 
triate himself,  and  hence  they  have  allowed  our  citi- 
zens, bom  before  the  revolution,  to  inherit  to  British 
subjects*    But,  by  the  revolution  of  1776,  and  the  de-^ 
claration  of  independence,  new  relations  took  place.    A 
new  sovereignty  was  created,  to  which  British  subjects^ 
not  in  diis  counU-y  at  that  time,  never  owed  allegiance^ 
and,  therefor^,  ihey  can  have  no  inheritable  blood  s»  to 
lands  in  this  country* 

Vox-  Wk  '  T 
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l^berPs        But  it  18  Said  that  Lambert,  if  an  alien,  couM  take 
^^      and  hold  until  office  found. 
P«pe.  #If  Lambert,  as  an  alien,  could  take^  so  could  Joha 

^11^  Harmer,  and,  therefore,  upon"  his  death  the  inherit- 
ance  devolved  upon  the  commonwealth,  without  office* 
Co.  Lit.  2.  b.  1  Bac*  Abr.  81.  An  aHcn  can  never  ttike 
by  operation  of  latv^  and,  therefore,  a  feme  alien  can- 
not be  endowed^  nor  can  s^n  alien  be  tenant  by  the  cur" 
^  tesy.  1  Bac.  Abr.  83.     An  alien  purchaser  may  take 

and  hold  till  office  found;  and  may  protect  himself 
against  an  ejectment,  because  no  one  who  has  not  a 
better  title,  can  recover  against  the  possessor.  But 
he  cannot  maintain  an  ejectment.  If  John  Harmer 
*"*  took  any  thing,  it  was  the  reversion  in  fee,  subject 
to  the  life-estate  of  Gilmer.  If  John  Harmer  died 
before  Gilmer,  then,  upon  the  death  o£  John  Harmer, 
this  reversion  vested  in  the  commonwealth.  If  Gil- 
mer died  before  John  ^Harmer,  then,  upon  the  death 
of  the  latter,  the  whole  estate  vested  in  the  common* 
wealth. 

Then,  as  to  the  treaty  of  1794.  John  Harmer  ha^* 
ving  died  in  179S,  and  the  inheritanpe  being,  by  his 
death,  cast  upon  the  commonwealth,  it  was  not  a  sub- 
ject within  the  meaning  of  the  treaty.  John  Lambert 
did  not,  at  that  time,  hold  the  land^  for  it  had  gone  to 
the  commonwealth  of  Virginia.  The  treaty  did  not 
intend  to  deVest  a  right  actually  vested  in  ^e  common*^ 
wealth. 

Mason^  in  reply.  The  word  estate  may  mean  the 
interest  as  well  as  the  thing;  but  whether  it  is  to  have 
that  sense  annexed  to  it  or  not,  depends  upon  the  in- 
tention of  the  testator,  collected  from  the  whole  cir- 
cumstances of  the  case.  All  the  facts  found  by  the 
verdict  are  to  be  taken  into  consideration,  to'  form 
a  correct  idi^a  of  the  testator^s  intention*  By  the 
first  he  clearly  meant  to  give  the  fee  to  his  brother  and 
his  heirs.  The  second  will  does  not  expressly  revoJce 
the  first,  and  contains  nothing  which  can  be  construed 
into  an  implied  total  revocation,  unless  the  word  estate 
conveys  a  fee  to  Doctor  Gilmer.  All  the  cases  wbtch 
have  been  cited  are  governed  entirely  by  the  intenthn. 
of  the  testator*  Where  the  intention  was  to  pass  a  fee, 
tbere  the  word  estate  has  been  adjudged  sufficient  t« 
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«tM7  the  intentioo  into  effect,    Thp  words  ^^  the  estate   tmhete* 
caUed  Marroptvboney'^  in  common  acceptation,  mean  the         XT 
tract  0f  land  called  Marrowbone.     They  cannot  ne-      Pwne. 
cessarily    *mean  the   fee-simple,  because  the  estate        ^  ^\.g, 
would  still  be  called  Marrowbone,  whether  the  interest 
was  for  life»or  for  years. 

The  case  of  Chester  v.  Painter^  2  P.  Wms.  336.  has 
not  been  overruled.  It  is  consistent  with  all  the  other 
cases.  It  did  not  appear  to  be  the  intention  of  the  tes* 
tator  to  give  the  fee,  and,  therefore,  although  the  word 
eetate  was  used,  it  was  held  that  the  fee  did  not  pass* 
This  shows  that  the  word  estate  is  not  alone  sufficient. 
Wh^e  words  may  be  used  in  a  large  or  in  a  contracted 
sense,  the  true  construction  is  to  be  sought  only  by  the 
intention  of  the  person  using  them. 

In  the  present  will  of  1786  there  is  no  preamble 
stating  it  to  be  the  intention  of  the  testator  to  dispose 
of  all  his  estate  by  that  will ;  nor  is  there  any  residuary 
devise.  As  the  first  will  is  no{  expressly  revoked,  the 
two  wills  are  to  be  considered  as  forming  but  one  will. 
In  such  a  case,  the  rule  of  construction  is,  that  every 
clause  shall  be  carried  into  effect  if  possible.  No  re- 
pugnance shall  be  presumed,  if  the  whole  can  stand  to- 
gether ;  and  if  one  construction  will  reconcile  the  va- 
rious parts,  and  another  will  make  them  repugnant, 
the  former  is  to  be  adopted.  To  suppose  that  the  word 
estate^  in  die  last  will,  conveyed  the  fee,  would  be  to 
create  a  repugnance  to  the  first  will,  and,  therefore, 
that  construction  is  not  to  be  given  to  the  word  if  it 
will  bear  another.  It  must  be  admitted,  that  it  may  be 
used  in  two  senses.  In  one  it  means  the  thing'  and  the 
interest  i  in  the  other  it  means  the  thing  only.  The 
one  may  be  termed  the  technical^  and  the  other  the 
common  sense  of  the  word.  By  giving  it  the  latter 
construction,  the  two  parts  of  the  will  can  be  recon- 
ciled, andy  therefore,  that  construction  ought  to  be 
adopted. 

It  is  conceded  that  the  legal  estate  in  the  trustees 
cannot  be  set  up  against  the  cestui  que  trust.  It  ought 
also  to  be  admitted,  that  this  doctrine  holds  between 
those  parties  only  ;  but  as  to  every  body  else,  the  trust 
and  the  legal  estate  remain  separate  to  support  the  trust. 
In  such  a  case  the  commonwealth  cannot  take  by  office 
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^^'n^^*    found,  but  must  sue  in  chancery  te  hsve  the  tru9t  xaie- 
V.         cuted  for  its  benefit. ' 
Pw'>g-  It  wUl  not  be  contended  that  the  trustees  were  not 

competent  to  take  and  hold  the  property  in  trust«  The 
*  117  "^devises  to  John  Harmer  and  |ohn  Lambert  were 
contingent.  If  the  contingency  has  not  happened,  the 
trustees  still  hold  for  the  purpose  of  executing  the 
trust  when  the  contingency  shall  happen.  John  Har- 
mer died  in  1793,  before  the  contingency  happened 
upon  which  his  devise  depended*  Upon  his  death, 
John  Lambert's  right  under  the  will  accrued.  He  had 
a  title  under  the  trust;  and  the  treaty  of  If  94  protects 
it.  The  treaty  is  a  nullity  unless  it  protects  such  rights 
as  this.  If  it  protects  only  good  and  indefeasible  ti* 
ties,  it  is  wholly  useless,  for  such  titles  can  protect 
themselves. 

But  if  any  right  vested  in  John  Harmer,  then  the 
title  of  Lambert  is  good  as  his  heir  at  law.  For  the 
jury  have  found  him  to^e  heir  at  law  oi  George  Har- 
mer; but  he  could  not  be  the  heir  of  George,  if  John 
left  any  children ;  and  if  John  left  no  children,  then  is 
Lambert  heir  to  John.  The  conclusion  is  irresistible; 
as  much  so  as  if  the  jury  had  found  it.  As  to  the  ob- 
jection that  Lambert^s  mother  might  be  sister  of  the 
half  blood,  it  would  prevent  him  from  being  heir  to 
George  as  well  as  to  John. 

February  18. 

This  cause  was  again  argued  at  this  term  by  the  same 
counsel,  before  Gushing^  Patersor^  Washington^  and 
yohnson^  Justices.  Marshall^  Ch.  J.  having  formerly 
been  of  counsel  for  one  of  the  parties^  did  not  sit,  and 
Chascj  J.  was  absent. 

The  argument  took  nearly  the  same  course  ^  be« 
fore. 

Minor ^  for  the  plaintiff  in  error,  in  addition  to  his  ar- 
gument as  already  reported,  contended,  that  the  rule  of 
die  common  law,  which  requires  wordsof  limitation  to 
create  a  fee-simple,  was  never  departed  from  until  after 
the  statute  of  wills;  and  even  then  the  courts  did  not 
depart  from,  but  only  softened,  the  rule;  and  that  only 
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ia  c«seB  where  thfe  intention  w?w  clear  to  pass  the  fee.    t«iobeH'» 
2  Atk.  103.   Timetvell  v.  Perkins.  ^^  , 

He  then  went  into  a  minute  examination  of  the  fol-      Pa»^ 
lowing  cases,  viz.  Cowp*  240.  Beawes  v.  BlacketU     2     — ~*""~ 
Firjg.  48.  Baiihv.  Gale*     2  ifv.  91.  Wilson  v.  Robert* 
son*  1  i^^^  100.  S.  C.  1  5*0/^^.236.  Countess  of  Bridge* 
router  v.  Duke  ^df  BoltoH.     1   Fez.  228'.  Goodwin  v»        *  118 
Ooodwin*  Cos.  temp.  Talbot^  284.  Tanner  v.  Morse.    3 
P.  IFf»*.  295.  Tanner  v.  JFj/^e.  2  Tijrn.  690.  Beachcroft 
V*  Beachcroft^  and  Ca«*  ^^tti^.   Talbot^  157.  Ibbetson  v. 
Beckwith;  and  from  the  whole  deduced  this  principle, 
that  the  intention  of  the  testator  must  be  so  clear  as  not 
to  admit  of  a  doubt;  for  if  there  is  the  smallest  ground 
of  doubt,  the  court  will  not  disinherit  the  heir. 

He  also  cited  the  case  of  Markant  and  Twisden^  from 
Cos.  Eq-  Abr.  211.  pi.  22.  where  it  was  held,  that  the 
WESrds  "off  the  rest  and  residue  of  my  estate^  chattels 
real  and  personal^^  carried  only  .  a  life-estate;  and  the 
case  of  Bvwman  v.  Milbanke^  1  Lev.  130.  in  which  the 
words  were,  "  I  give  all  to  my  mother,  all  to  my  mother.^'* . 
Yet  there,  although  every  feeling  of  the  heart  is  enga- 
ged in  support  of  that  filial  piety  which  could  so 
fervently  speak  its  intention  of  giving  his  whole  estate 
to  his  mother,  it  was  held" that  the  land  did  not  pass. 
Ia  oar  case,  the  feelings  are  all  thrown  into  the  oppo- 
site scale:  the  devise  is  to  a  stranger  in  exclusion  of  the 
heir;  and  that  heir  the  very  brother  to  whose  bounty 
die  testator  was  indebted  for  this  very  estate. 

"  Uncertain  words  in  a  will  must  never  be  carried  so  ^ 

far  as  to  disinherit  the  heir  at  law.  And  though 
there  be  words  which  of  themselves  would  disinhe- 
rit him,  yet,  if  they  come  in  company  with  other 
words  which  render  their  import  less .  forcible,  they 
ought  to  be  construed  favourably  for  the  heir."  12  Mad. 
594.  Shaw  v.  Bull,  in  which  case  the  words  of  the  de- 
vise  were,  **  and  all  the  overplus  of  my  estate  to  be  at^ 
my  wife^s  disposal^  and  make  her  my  executrix.^* 

In  the  case  of  Moore  v.  Denn^  2  Bos.  &f  PulL  U4t7. 
the  words  of  the  will  were,  *^  First,  I  give  and  devise, 
unto  my  kinsman,  Nzcholas  Qster^  all  that  my  customary 
or  copyhold  messuage  or  tenement,  with  the  appurtenan- 
ces, situate  and  being  in  Ecclesfield  aforesaid,  as  the 
same  is  now  in  the  tenure  or  occupation  of  Falentine 
Sykes;  all  the  rest  of  my  lands»  tenements  and  heredi* 
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Lambert's    taments,  either  freehold  or  copyhold,  whatsoever  or 

v!^^      wheresoever,  and  also  all  my  goods,  chattels,  and  per- 

Paine.       sonal  estate,  of  what  nature  or  kind  soever,  after  piay- 

_    ^         ment  ♦of  my  just  debts  and  funeral  expenses,  I  give, 

devise  and  bequeath  the  same  unto  my  loving  wife, 

Si$sUy  Carr^  and  I  do  hereby  nominate  and  appoint  her 

sole  executrix  of  this  my  last  will  and   testament.** 

Upon  this  devise  it  was  decided  by  the  house  oflords^ 

on  a  writ  of  error,  that  the  wife  took  only  an  estate  for 

life. 

In  the  present  case,  it  is  sufficient  for  us  if  the  words 
of  the  will  are  doubtful;  for  if  the  intention  to  devise 
the  fee  is  not  clear  beyond  all  doubt,  the  presumption 
18  in  favour  of  the  heir  at  law. 

2.  Upon  the  question  of  alienage^  in  addition  to  the 
authorities  produced  on  the  former  argument,  he  cited 
Vaughan^  279.  s.  5.  and  286.  s.  3.  that  a  person  bom  in 
the  plantations  may  inherit  lands  in  England;  and  2 
Tuci.  edit,  of  Bl.  Com.  App.  p.  53, 54.  61,  62.  that  the 
antenati  of  England,  who  remained  British  subjects,  after 
the  declaration  of  independence,  were  still  capable  of 
inheriting  lands  in  America,  or  holding  those  which 
they  already  possessed.(a} 

Kez/^  for  the  defendant  in  error,  upon  the  questibn  of 
the  devise^  took  the  same  ground  as  in  his  former  argu- 
ment. (A)  ' 

There  is  a  difference  in  the  effect  of  the  word  estate^ 

when  used  in  the  preamble  of  a  will,  or  in  the  residuary 

*  120       *clause,  and  when  used  in  a  specific  devise.     When 

(a)  Johnson,  J.  Does  not  the  last  clause  of  the  will  of  1786  show 
that  the  testator  meaDt,  by  that  will,  to  dispose  of  his  wAa^ estate? 

JUason.  That  claase  relates  only  to  personal  estate.  The  word 
property  is  coupled  with  negroes  and  horaes,  which  shows  ia  whdt  sense 
he  meant  to  use  it.  Bat  if  it  comprehends  the  reversion  of  the  real  estate, 
yet,  as  he  appointed  no  person  to  make  the  sale,  the  reversion  would  de- 
scend to  the  heir  at  taw,  until  some  person  should  be  appointed  by  proper 
authority^  to  carry  that  clause  of  the  wtU  into  efieot. 

(6)  Washington,  J.  Is  the  will  of  ]782  so  executed  and  reeifrded 
as  to  pass  lands  ? 

Key,    The  jury  have  found  that  he  executed  it,  and  it  is  not  neoessary 
that  a  ivittof  tamU  should  be  recorded  under  the  taws  of  England,  and  the 
.law  is  coiiudered  the  same  in  Maryland.  I  do  not  object  to  the  will  on  that 
«eeount. 
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used  in  the  d&vhinff  clause^  it  alw^^ys  carries  the  whole 
interest  of  the  testator  in  the  thing  devised* 

An  argument  has  been  drawn  from  the  manner  in 
which  the  two  other  estates  are  described ;  and  it  is 
said  that  because  they  are  not  called  estates,  but  tracts 
of  land,  the  devise  clearly  gives  only  a  life-estate  in 
those  two  tracts,  and  therefore  it  is  to  be  presumed  that 
the  testator  only  meant  to  give  a  life-estate  in  the  Mar' 
rowbone  tract;  because  he  has  coupled  them  all  together 
by  the  words  "  iiiervise*^  and   *'  alsoJ'^ 

But  we  say  that  he  meant  to  give  the  fee  of  all  the 
tracts  to  George  Gilmer,  and  that  the  words  are  suffi- 
ciently large  to  carry  that  intention  into  effect. 

In  the  case  of  Coie  v*  Rawlinson^  1  Salk.  234.  the 
words  of  the  devise  were,  "  I  give,  ratify  and  con- 
firm, all  my  estate^  right,  title  and  interest,  which  I  now 
have,  and  all  the  term  and  terms  of^  years  which  I  now 
have,  or  may  have,  in  my  power  to  dispose  of,  after  my 
death,  in  whatever  I  hold  by  lease  from  Sir  John 
Freeman,  and  aho  the  house  called  the  Bell  Tavern^  to 
John  Billiogsley,'^  and  it  was  adjudged  that  the  fee  of 
Ae  Bell  Tavern  passed,  by  force  of  the  words  "  and 
also^^  which  caused  the  preposition  "  i/x"  to  be  under- 
stood, so  as  to  read  ^^  and  also  in  the  Bell  Tavern."  So, 
in  the  present  case,  the  three  specific  objects  of  the  de- 
vise are  connected  by  the  words  "  likewise"  and  "  also," 
and  you  must  apply  the  first  part  of  the  devising  clause 
to  each  subject,  and  read  it  thus:  *4ikewise  I  give  and 
bequeath  unto  Doctor  George  Gilmer,  of  Albemarle 
county,  all  the  estate  in  one  other  tract  of  land  called 
Borse^pastureJ*^ ,  The  word  "  likewise^'*  shows  that  he 
meant  to  give  the  same  interest  in  the  two  other  tracts, 
which  he  had  given  in  Marrowbone* 

Up0n  the  question  of  alienage^  he  contended,  that  by 
the  common  law,  every  man  is  an  alien  to  that  govern- 
ment under  whose  allegiance  he  was  not  born*  The  ca* 
pacify  to  inherit  results  from  the  fact  that  the  heir  and 
ancestor  both  owe  allegiance  to  the  sovereign  of  the 
country  v>here  the  lands  lie*  The  right  of  inheritance 
is  ^derived  only  through  one  common  sovereign.  The 
allegiance  due  to  that  sovereign  is  the  commune  vincu" 
him  which  connects  the  heir  with  his  ancestor  as  to  the 
tenure  of  lands.  This  common  allegiance  must  exist 
at  the  time  of  the  birth  of  the  heir,  and  continue  un- 
broken till  the  time  of  the  descent.     If  this  allegiance 
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1^°^**  M  not  to  be  confined  to  the  sov^eign  of  the  com^ 
V.  ^  where  the  lands  lie,  it  would  follow,  that  where  the  an- 
P>»pg'  cestor  and  heir  were  both  natural  born  subjects  of  a 
"■"■"*— ^  foreign  state,  (for  instance,  subjects  of  France,)  and  the 
ancestor  should  be  naturalized  in  this  country,  and  be- 
come a  purchaser  of  lands  here,  the  heir,  aldiough  not 
naturalized,  would  still  have  a  right  to  inherit  those 
lands,  because  they  both  owed  allegiance  to  France, 
their  common  and  natural  sovereign. 

The  American  antenati  may  inherit  lands  in  England^ 
because  the  ancestor  and  heir  both  owed  a  common  alle- 
giance to  the  sovereign  of  that  country  where  the  lands 
lie.  But  the  British  antenati  never  owed  allegiance  to 
the  government  of  this  country,  and,  therefore,  the  Bri- 
tish heir  cannot  inherit  the  American  lands  of  his  Ame- 
rican ancestor. 

If,  then,  the  capacity  to  inherit  depends  upon  a  com- 
mon allegiance  to  the  sovereign  of  that  country  where 
the  lands  are,  it  will  follow  that  when  that  common  alle- 
giance ceases  to  exist,  the  capacity  to  inherit  must  cease 
also.  The  common  allegiance  to  the  sovereign  of  this 
country  ceased  by  the  declaration  of  independence,  or, 
at  least,  when  that  independence  was  acknowledged  by 
the  King  of  Great  Britain,  at  the  treaty  of  peaee, 
whereby  he  assented  to  the  withdrawing  our  allegiance  i 
and  the  principle  of  the  common  law,  that  natural  alle* 
giance  must  be  perpetual,  is  not  so  rigid  but  that  it  may 
be  shaken  off  with  the  assent  of  the  sovereign  to  whom 
it  was  due.  For  in  1  H*  H»  P.  CV  68.  Lord  Hale  say% 
*^  that  though  there  may  be  due  from  the  same  person^ 
subordinate  allegiances,'^  ^^  yet  there  cannot,  or,,  at  least, 
should  not^  be  two  or  more  co-ordinate  absolute  alle* 
giances  by  one  person  to  several  independent  or  absolute 
princes;  for  that  lawful  prince  that  hath  t^e  prior  obliga^. 
^  tion  of  allegiance  from  his  subject,  cannot  lo^e  that 

138  interest  without  his  own  consent  *by  his  sul^ct's  rei- 
signing  himself  to  the  subjection  of  another ;  and  hence 
it  is,^  that  the  natural  bom  subject  of  one  prince  cannpt^ 
by  swearing  allegiance  to  another  prince,  put  off  or  dis- 
charge him  from  that  natural  allegiance ;  for  this  natural 
allegiance  was  intrinsic  and  primitive,  and  antecedent  to 
the  other,  and  cannot  be  devested  without  the  concurrent 
act  of  that  prince  to  wham  it  was  first  due.  Indeed,  tb^ 
subject  of  a  princ^  ta  whom  he  owes  allegiaace,  may 
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.  tntingte  himself,  by  his  absolute  subjecting  himself  to 
another  {irince,  which  may  bring  him  into  great  siraits ;  but 
he  cannot,  by  such  a  subjection,  devest  the  right  of  sub- 
jection and  allegiance  that  he  first  owed  to  his  lawful 
prince#" 

'  Heaee^  it  is  dearly  the  opinion  of  Lord  Hale,  that 
aatural  allegiance  ma>  be  devested  and  dissolved,  with 
the  concurrent  act  of  that  prince  to  whom  it  was  due ; 
and  by  a  note  of  the  editor,  in  the  same  page,  it  seems 
that  ^e  doctrine  of  perpetual  allegiance  refers  only  to  a 
private  aubjecfa  swearing  allegiance  to  a  foreign  prince, 
and  has  no  rehtion  to  a  national  withdrawing  of  alle* 
giance. 

If  the  American  revolution  is  to  be  considered  as 
such  a  national  withdrawing  of  allegiance,  then  that 
withdrawing  was  complete  and  perfect,  even  before  the 
assent  of  the  King  of  England  was  obtained,  and  the 
American  antenati  are  as  totally  absolved  from  all  alle- 
giance to  the  British  king,  as  if  they  had  been  natural 
born  aliens* 

There  being,  then,  no  common  allegiance  between  the 
British  and  the  American  antenati  at  the  time  of  the 
descent  cast,  there  can  be  no  capacity  to  inherit  the  one 
to  the  other,  even  were  it  not  necessary  that  the  common 
attegiance  should  be  to  the  sovereign  of  the  country 
where  the  lands  lie* 

Lord  Hak^  also,  in  the  same  page,  shows  in  what 
sense  Lord  Coke^  in  CalvirCs  Case^  and  Bracton,  before 
him,  have  used  the  expression,  *^  ad  fidem  utriusque 
regtsJ^  He  says,  "  it  appears  by  Bracton^  that  there 
were  very  many  that  had  been  anciently  adjidem  regis 
*AngHee  et  Francias^  especially  before  the  loss  of  Nor* 
H^andy ;  such  were  the  eomes  mare^chaUus  that  usually 
lived  in  England^  and  M.  de  Faynes^  manens  in  Francia^ 
who  were  adjidem  utriusque  regis^  but  they  ever  order* 
gd  their  homages  and  fealties^  so  that  they  swore  or 
professed  hgeanccy  or  Itge  homage  only  to  one;  and  the 
homage  they  performed  to  the  other,  was  not  purely 
Hge  homage^  but  rather  feudal^  as  shall  be  shown  more 
hereafter ;  and,  therefore,  when  war  happened  between 
the  two  crowns,  remaneat  personaUter  quihbet  eorum 
cum  ef ,  cm  fecerat  Izgeantiam^  et  faciat  servitium  debi* 
turn  ei  cum  quo  non  steterat  m  persona^  namely  the  ser- 
vice due  from  the  feud  or  fee  he  hold«i" 
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TVane. 


Lamberts  The  optnloii  of  the  court  in  Cahin^s  Case^  ^7*  Aat  if 
the  kingdoms  of  En^and  and  Scotland  ^^  should  be^ 
by  descent,  again  divided  and  governed  by  several 
"  kings,"  **  those  bom  under  one  natural  obedience,  while 
the  realms  were  united  under  one  sovereim,  would  re* 
main  natural  bom  subjects,  and  not  aliens,"  was  at  least 
an  extrajudicial  opinion ;  and  it  is  not  very  clear  what  is 
the  meaning  of.  it«  Does  it  mean  that  they  would  be 
natural  bom  subjects  of  both  kingdoms,  or  only  of  that 
which  should  remain  governed  by  the  same  king?  If 
the  former,  yet  the  case  is  not  parallel  to  ours.  Qum 
is  a  case  where  a  new  sovereignty  has  sprung  up,  and  na 
person  could  be  bom  under  its  allegiance  before  its 
existence*  According  to  Calvin's  Case,  allegiance  does 
not  depend  upon  .the  country  in  which  the  person  is 
bom,  but  upon  the  obedience  and  subjecdon  of  that  coun- 
try at  the  time  of  the  birtlu  A  person,  therefore,  bona 
before  the  independence  of  the  United  States,  cannot  be 
called  a  natural  bom  subject  of  the  United  States  ;  and 
if  he  was  not  here  at  the  time  of  the  revolution,  he  can- 
not maintain  a  suit,  as  to  lands  in  this  country,  but  by 
virtue  of  some  express  stipulation  in  a  treaty.^ 

Mason,  in  reply.  If  the  declaration  of  independence, 
and  the  treaty,  totally  devested  all  allegiance,  so  that 
the  British  antenatt  are  aliens  to  us,  it  would  equady 
make  American  antenatt  aliens  to  the  British*  But  we 
all  know  that  cases  have  happened,  in  which  American 
^  ]^24  antenatt  have  been  adjudged  capable  of  inheriting  ^lands 
in  Great  Britain;  and  if  those  British  decisions  wero 
correct,  they  must  have  been  grounded  upon  the  prinoqde 
that  our  antenatt  were  not  aliens  to  the  King  of  Great 
Britain ;  and  if  the  declaration  of  independence  dM 
not  make  us  aliens  to  them,  it  could  not  make  them  aliens 
to  us. 

The  American  revolution  only  discharged  the  political 
relation  which  subsisted  between  us  and  the  crown  of 
England*  It  did  not  destroy  individual  rights  or  capa- 
cities* The  revolution  was  to  accomplish  a  great  na* 
tional  object*  No  one  individual  can  be  charged  widi  it* 
It  was  a  national  act  to  maintain  national  rights,  and 
only  such  rights  were  affected  by  it.  It  only  absolved 
our  allegiance,  but  did  not  ex  necessitate  take  away  the 
capacity  to  inherit* 
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CirsHiNa,  J.  Are  not  allegiance,  and  the  capacity  to 
t&heiit,  connected  together  ? 

Jdasm*  Yes ;  and  therefore  the  common  law  will  not 
consider  the  allegiant^  so  totally  absolved  as  to  make 
him  an  aUen  who  was  born  a  subject,  and  thereby  de- 
fvive  him  of  the  right  of  inheritance. 

Although,  by  the  act  of  Virginia,  in  1779,  Lambert 
was  to  be  considered  as  an  alien,  and  incapable  to  sue, 
&€«  yet  th^  act  was  repealed  by  the  treaties,  and  there- 
fore  he  stacids  just  where  he  did  bef<»re  the  revolution. 

The  private  rights  of  individuals  were  not  affected  by 
the  revolution,  except  by  the  laws  of  the  several  states. 

The  object  of  the  treaties  was  to  put  individuals  as 
nearly  as  possible  on  the  same  footing  as  before  the  re* 
volution ;  and  the  words  of  the  treaties  are  sufficiently 
large  to  accomplish  that  purpose.  They  are,  ^^  and  that  no 
person  shall,  on  that  account,  suffer  any  future  loss  or 
damage."  If  Lambert  is  on  that  account  to  be  depri* 
ved  of  his  right  of  inheritance,  it  will  be  such  a  loss 
and  damage  as  will  be  a  violation  of  the  treaty  of  1763. 

*What  is  common  law  in  England  is  common  law  in 
Virginia;  what  is  law  and  justice  there  is  law  and  jus- 
tice here. 

P<dicy,  justice^  and  magnanimity  require  that  we 
should  app^y  the  same  beneficial  rule  to  them  which 
they  have  extended  to  us. 

Patersov,  J.  Would  not  the  decisions  have  been 
the  same  in  England,  if  there  had  been  no  such  article 
in  the  treaty? 

Masofu  Yes,  if  there  are  no  British  statutes  to  pre- 
vent it ;  and  the  decisions  would  have  been  similar  in 
Virginia,  if  there  were  no  act  of  assembly  on  the  sub- 
j^ect. 

In  this  position,  I  am  supported  by  a  very  learned 
judge  in  Virginia,  (Judg6  Tucker,)  who  is  not  suspect- 
ed of  any  improper  partiality  to  Great  Britain,  or  her 
subjects.  In  his  notes  to  Biacistone^s  Commentaries y 
vol*  2.  AppendiXy  p.  53.  &  54.  he  says,  "  all  persons 
bom  within  the  United  States,  whilst  colonies  of  Great 
Britain,  were  natural  born  subjects  of  the  crown  of 
Great  Britain."    "The  natives  of  the  colonies,  and 
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l^i»J|«^«    the  nttives  of  the  parent  state,  were,  in  consequence 

y,  ^      thereof^  of  equal   capacity  to  inherit  or  hold  lands  in 

'Paine.       the   different  parts  of  the  British  empire^  as  if  they 

""""""^    had  been  born,  and  their  lands  situated  in  the  same 

country.  .And  in  fact,  many  native  Americans  did  hold 

estates    in   England,  and,   on  the    other  hand,   gre»t 

numbers  of  natives  of  Great  Britain,  who  had  never 

been  in  America,  possessed  estates  in  lands  in  the  co« 

lonies. 

^"^  By  the  declaration  of  independence,  the  eolo^ 
nies  became  a  separate  nation  from  Great  Britain;  yet, 
according  to  the  principles  of  the  laws  of  £ngUttidy 
which  are  still  retained,  the  natives  of  both  coufitries^ 
born  before  the  separation,  retained  all  the  rights  of 
birth ;  or,  in  other  words,  American  natives  were  still 
capable  of  inheriting  lands  in  England,  and  the  nativea 
of  England,  who  remained  subjects  of  the  crown  o£ 
Great  Britain,  were  still  capable  of  inheriting  lands  in 
*  126  America^  *or  of  holding  those  which  they  already  pos-*' 
sessed.'*  And  again,  in  p«  61.  he  says,  ^^by  the  coai«> 
mon  law,  upon  the  separation  between  America  and 
Great  Britain  taking  place,  the  natives  of  Great  Britam 
were  constructively  natural  born  in  America,  and,  not- 
withstanding  that  separation,  might  hold  lands  here^^ 
as  if  they  had  been  residents  in  Anierica.'*  After 
mentioning  the  act  of  assembly  of  Virginia  of  JUay^ 
1779^  c.  55.  by  which  they  were  declared  aliens^  he 
says,  **  by  the  treaty  of  peace,  the  common  law  prindpk 
that  the  antenati  of  boh  countries  were  natural  bom. 
to  both,  and  as  such,  capable  of  holding,  or  ^iiAeriting^ 
in  both,  seems  to  have  been  revived ;  in  consequence^ 
of  which,  they  are  now  capable  of  holdings  purchaainfu 
or  inheriting^  in  the  same  manner  as  if  they  were  ti* 


tizens." 


As  to  the  question  of  the  devise,  it  is  not  denied 
that  the   word    estate  is  sufficiently  large  to  carry  the* 
fee  ;  nor,  that  the  intention  of  the  testator  is  to  govern 
the  construction  of  the  wilL 

But,  we  contend,  diat  the  word  estate *i%  not  alone 
sufficient  to  carry  the  fee.  It  is  only  a  word  which 
courts  will  lay  hold  of  to  effectuate  the  intention  ;of 
the  testator  :  but  then  the  intention  to  pass  a  fee  must 
be  clear  beyond  all  manner  of  doubt,  l^fcN'e  the.4:ottrt 
will  disinherit  the  heir  at  law* 
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Lessee 

The  judges  now  delivered  their  opinions  seriatim^  P«*pfe* 

JoHNSon,  J.  This  is  a  writ  of  error  from  the  cir- 
Cttit'GOurt.of  Virginia  to  reverse  a  judgment  in  eject- 
aaent  given  for  the  defendaot. 

The  circumstances  of  the  case  come  out  on  a  special 
verdict,  from  which  it  appears  ,that  George  Harmer^ 
under  whom  both  parties  claim,  was  a  citizen  of  ihe 
state  of  Virginia.  That  on  the  25th  June,  1782,  he 
made  a  will,  by  which. he  devised  '^all  the  estate  both 
real  and  personal  which  (he)  possessed,  or  was  entitled 
to,  in  the  commonwealth  of  Virginia,'^  to  certain  trus« 
tee^  *^^  in.trust  and  upon  these  conditions  :  that  when  .  #  i  ^7 
John  Harmer,  (his)  brother,  (then)  a  subject  of  Great 
JBritain,  shall  be  capable  of  acquiring  property  in  this 
country,  then  they,  or  the  survivor  ^of  them^  do  convey, 
or  cause  to  be  conveyed,  to  him,  in  fee- simple,  a  good 
aad  indefeasible  title  in  the  said  estate  ;'*  and  in  case 
John  Harmer  should  not  be  capable  of  acquiring  such 
right  before  his  death,  he  then  directs  the  conveyance 
to  be  executed  to  his  nephew,  the  plaintijQP;  and  in  case 
of  his  not  being  capable  of  acquiring  lands  before  his 
death,  he  directs  the  estate  to  be  sold  and  the  proceeda 
paid  over  to  other  relations* 

.  In  the  year  1786  George  Harmer  executes  another 
will,  which,  as  every  part  of  it  is  material  to  the  case 
before  us,  I  will  peruse  at  length.  (Here  he  read  the 
will  of  17K»)  ^rhe  testator  died  soon  after  executing 
the  last-mentioned  will.  /  His  brother,  John  Harmer, 
died  in  1793,  having  never  become  a  citizen. 

The  jury  further  find  that  John  Lambert,  the  plain« 
tiff,  is  a  British  subject,  was  born  before  the  revolution, 
viz.  in  the  year  1752,  and  is  heir  at  law  to  the  testa- 
ton  The  treaties  with  Gredt  Britain,  and  an  act  of 
Virginia,  vesting  in  George  Gilmer  any  interest  that 
may  have  escheated,  are  also  found  in  the  verdict* 
The  land  sued  for  is  a  part  of  the  Marrowbone  tract. 
The  questions  suggested  are,    • 

1.  .What  estate  is  conveyed  to  George  Gilmer  ||^ 
die  will  of  1766? 

2.  If  but  an  estate  for  life,  does  the  will  of  1782  re- 
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^l^tSe*    ****"  unrevoked  as  to  the  remainder,  so  as  to  convey 
V.  it  to  the  plaintiff^ 

^»''^*-  3.  And  last.     Is  Joha  Lambert  disqualified  to  in* 

herit  as  an  alien ;  or,  if  incapable,  generally  as  such. 
Is  he  not  protected  by  the  treaties  existing  betweon  this 
government  and  Great  Britain,  particularly  the  4th  ar^ 
tide  of  the  treaty  of  London  i 

To  form  a  judgment  on  the  first  pointy  it  is  necessa- 
ry to  consider, 
*  128  ^1*  'I'be  general  import  and  effect  of  the  word  e&tate, 

as  applied  to  a  devise  of  realty* 

2.  Whether  its  general  import  is  controlled  or  al* 
tered  by  the  subsequent  words  used  in  a  ramilar  sense 
in  the  will  of  1786* 

I  consider  the  doctrine  as  well  established,  that  the 
word  estate,  made  use  of  in  a  devise  of  realty,  wiU 
cart-y  a  fee,  or  whatever  other  interest  the  devisor  pos- 
sesses. And  I  feel  no  disposition  to  varjf^  the  legal 
effect  of  the  word,  whether  preceded  by  my  or  thCf  axt 
followed  by  at  or  iriy  or  in  the  singular  or  plural  nuna* 
ber.  The  intuit  with  which  it  is  used  is  the  decisive 
consideration ;  and  I  should  not  feel  myself  sanctioned 
in  refining  away  the  operation  of  that  intent,  by  discri- 
minations so  minute  as  those  which  have  been  attempt* 
ed  at  different  stages  of  £nglish  jurisprudence. 

The  word  estate,  in  testamentary  cases,  is  sufficient- 
ly descriptive  both  of  the  subject  and  the   interest  ex- 
isting in  it.     It  is  unquestionably  true,  that  its  meaning 
may  be  restricted  by  circumstances  or  expressions  in- 
dicative of  its  being  used   in  a  limited  or » particular 
sense,  so  as  to  confine  it  to  the  subject  alone  ;  but  cer« 
tainly,  in  its  general  use,  it  is  understood  to  apply  more 
pertinently  to  the  interest  in  the  subject.     To  one  not 
accustomed  to  the  discrimifiations  of  technical  refii^-- 
ment,  it  would  seem  that  no  doubt  could  be  entertain- 
ed as  to  the  interest  devised  to  Gilmer.     The  plain,  or- 
dinary import  of  the  words  would  convey  the  idea  of 
an  absolute  disposition  of  every  article  of  property  dis- 
posed of  by  the  will.     That  words  of  inheritance  are 
necessary  to  convey  a  fee,  is  certainly  a  good  general 
Tvib  of  the  common  law ;  but,  in  the  case  of  wills,  it 
is  entirely  subordinate  to  expressions  of  the  testator's 
intention.' 
In  the  case  before  us,  there  is  no  necessity  for  ex- 
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tending  the  deei$ion  of  the  eourt  beyond  the  word*  made 
VMC  of  in  disposing  of  the  Marrowbone  tract.  But  it 
18  contended  that  the  words  adopted  by  the  testator,  in 
devising  die  two  other  tracts,  are  used  in  the  saine  sense 
as  those  in  the  first  devising  clause,  and  being  of  a 
^more  restricted  signification,  ought  to  limit  the  word 
estate  to  a  description  of  the  mere  locality.  I  think 
otherwise.  When  a  word  is  made  use  of  to  which  a 
clear  legal  signification  has  been  attached  by  successive 
adjudications,  it  ought  rather,  in  my  estimation,  to  con- 
trol the  meaning  of  those  of  a  more  equivocal  purport. 
But  the  construction  of  a  will  ought  to  depend  much 
more  upon  the  evident  intent  of  the  testator,  than  upon 
the  strict  import  of  any  term  that  he  may  make  use  of. 
Too  critical  an  examination  of  the  diction  of  a  will  is 
riither  calculated  to  mislead  the  court,  than  to  conduct 
it  to  a  just  conclusion. 

I  infer  the  intent  of  the  testator,  in  the  case  before 
OB,  from  the  following  f^rciimstances,  extracted  from  the 
special  verdict. 

1.  In  the  first  clause  of  the  will  of  178^,  the  testator 
makes  use  of  the  expression  ^  all  the  estate  both  real 
and  personal  which  I  possess,  or  am  entitled  to,  in  the 
ccmmonweahh  of  Virginia,"  evidently  under  an  im- 
pression that  the  word  estate  is  sufficient  to  convey  a  * 
fee ;  because,  out  of  the  estate,  thus  devised  to  his  trus- 
tees, he  instructs  them  to  convey  to  his  brother,  or  ne- 
phew, in  the  alternative  stated,  a  good  and  indefeasible 
tUle  in  fee^simple* 

2.  There  is  no  reason  to  infer,  from  any  thing  in  this 
case,  that  the  testator  intended  only  to  make  a  partial 
disposition  of  his  property;  that  he  intended  to  die 
intestate  as  to  any  part  of  it.  The  fair  presumption 
generally  is,  that  he  who  enters  upon  making  a  will,  in- 
tends to  make  a  full  distribution  of  every  thing  that  he 
possesses.  That  such  was  the  particular  intention  of 
this  testator,  I  think  fairly  inferrible  from  the  general 
nature  oi  the  residuary  bequest.  ,The  word  other ^  in 
my  opinion,  is  referrible  to  the  whole  preceding  part  of 
the  will,  and  excludes,  as  well  the  lands  devised  to  Gil- 
mer, as  the  negroes'  and  horses  which  he  directs  to  be^ 
sold*  We  must  give  it  this  construction,  or  else  sup- 
pose, either  that  the  word  property^  here  used,  is  confined 
to    personalty,  or,  that  it  includes  every  thing  that  he 


lAmbert*fl 
Lessee 

▼.  . 

Paine. 


*129 


/• 


129  SUPREME  COURT  ti.  S. 

» 

Lsmberfs  possessed,  both  real  and  personal;  in  which  latter €a$6 
y^  It  would  comprise  even  the  lands  previously  disposed 
Paine.  #of.  It  foUows,  therefore,  that  in  the  clause  in  which 
^'  ,  -,^v  he  proposes  to  dispose  of  the  whole  iresidue  of  his  pro- 
perty,  he  omits  making  any  disposition  of  any  interest 
in  the  lands  in  question;  evidently  as  it  impresses  nte 
upon  the  supposition  that  he  had  already  disposed  of 
his  whole  interest  in  them*  What  object  could  the  tes* 
tator  propose  to  himself  by  dying  intestate  as  to  thb 
remainder  in  fee,  in  the  lands  in  question  ?  He  kni^w 
that  his  heir  at  law  was  an  alien,  and,  as  such,  incapable 
of  holding  lands  under  a  government  to  which  he  did 
not  owe  allegiance.  This  circumstance  is  evident  from 
th6  will  of  1782;  and  it  is  equally  evident  from  the 
same  will,  that  he  felt  that  repugnance,  which  is  com- 
mon to  all  men,  at  the  idea  of  suffering  his  lands  to  es* 
cheat,  and  knew  the  means  of  preventing  it.  » 

I  am  therefore  of  opinion,  upon  the  first  poilat,  that 
•     George  Gilmer  took  a  fee  in  the  land  which  is  the  sub* 
ject  of  this  suit,  and  this  opinion  disposes  also  of  the  se* 
cond  point,  and  renders  it  unnecessary  for  me  to  con- 
sider the  third. 

.  Washington,  J.  The  only  question  in  this^  cause 
which  I  mean  to  consider  is,  whether  the  will  of  George 
Harmer,  made  in  1786,  passes  to  George  Gilmer  an  es* 
tate  in  fee,  or  for  life,  in  the  marrowbone  Isind.  The 
words  of  the  clause  containing  the  bequest  are,  **  I  give 
to  Doctor  George  Gilmer,  of  Albemarle  county,  all  the 
estate  called  Marrov>bone^  lying  in  Henry  county,  con- 
taining, by  estimation,  2,585  acres,  and  likewise,  one  other 
tract  called  fforse^astute^  containing,  by ,  estimation, 
2,500  acres ;  also  one  other  tract  containing,  by  estima* 
tion,  667  1-2  acres,  called  the  Potsin-jield* 

The  rule  of  law  most  certainly  is,  that  where,  ia  a 
devise  of  real  estate,  there  are  no  words  of  limitation 
superadded  to  the  general  words  of  bequest,  nothing 
passes  but  an  estate  for  life ;  but  since,  in  most  cases, 
this  rule  goes  to  defeat  the  probable  intention  of  the  tea* 
tator,  who,  in  general,  is  unacquainted  with  technical 
phrases,  and  is  presumed  to  mean  a  disposition  of  his 
whole  interest,  unless  he  uses  words  of  limitation,  courts^ 
to  effectuate  this  intention,  will  lay  hold  of  general  ea^^ 
pressions  in  the  will,  which,  from  their  legal  i^^K2rt^ 
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comprehend  the  whole  interest  *of  the  testator  in  the    l^beHfs 
thing  devised*    But  if  other  words  be  used,  restraining  l^ 

the  meaning  of  the  general  expressions,  so  as  ta  render 
it  doubtful  whether  the  testator  intended  to  pass  his  ' 
"whole  interest  or  not,  the  rule  of  law  which  favours,  the 
right  of  the  heir  must  prevail.  Thus,  it  has  been  deter- 
mined, that  the  words  ^^  all  my  estate  at  or  in  such  a 
place/'  unless  limited  and  restrained  by  other  words^ 
may  be  resorted  to  as  evidence  of  an  intention  to  pass, 
not  only  the  land  itself,  but  also  the  interest  which 
the  testator  had  in  it.  But  words  which  import 
nothing  more  than  a  specification  of  the  thing  devised, 
as  '^  all  my  lands,"  **  all  my  farms,"  and  the  like,  have 
never  been  construed  to  pass  more  than  an  estate  for 
life,  even  when  aided  by  an  introductory  clause,  decla- 
ring an  intention  to  dispose  of  all  his  estate.  Except 
for  the  establishment  of  general  principles,  very  little 
aid  can  be  procured  from  adjudged  cases  in  the  con- 
struction of  wills*  It  seldom  happens  that  two  cases 
can  be  found  precisely' alike,  and  in  the  present  instance, 
I  do  not  recollect  that  a  single  one  was  read  at  the  bar 
'  which  bears  an  analogy  to  it.  The  case  of  Wihon  v« 
Robinson^  which  comes  the  nearest  to  it,  is  of  doubtful 
authority*  No  reasons  are  given  by  the  court  for  their 
c»pinion,  and,  consequendy,  it  is  impossible  to  know 
whether  it  was  or  was  not  influenced  by  other  parts  of 
the  will.  Ibbetson  v-  Beckwtth  was  decided  upon  a  ma- 
nifest intent  to  pass  the  inheritance  arising  out  of  the 
different  parts  of  the  will  taken  together,  amongst  which 
28  to  be  found  an  introductory  clause  which  the  chanceU^r 
says,  affords  ^evidence  that  the  testator  had  in  view  his 
whole  estate.  The  cases  of  The  Countess  of  Bridgema- 
ttr  V.  The  Duke  of  Bolton^  and  Bcdlis  v.  Gak^  only  lay 
down  the  general  principle,  which  is  not  denied,  that  the 
word  ^^  estate"  in  a  will,  standing  alone,  and  unqualified 
by  other  words,  is  sufficient  to  pass  the  whole  of  the  tes- 
tator's interest.  The  words  **  all  my  land  and  estate," 
in  the  case  of  Barry  v.  Edgeivorth^  express  so  plainly 
an  intention  to  give  a  fee,  that  I  only  wonder  a  question 
oouki  have  been  made  of  it.  They  are  quite  as  strong 
as  if  the  testator  had  given  the  land,  and  all  his  interest 
in  the  land,  where  the  word  estate  or  interest^  unless  con- 
strued, as  was  done  in  that  case,  would  have  been  per- 
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I^mbert's    fectly  nugatoiy.     In  Goodtvin  v.  Goodwin^  the  chancellor 

^      doubted  whether  the  word  estate  was  not  so  limited  and 

Faine.      restrained  by  strong  words  of  locality  and  description 

"""■**■'"'    as  to  deprive  it  of  the  interpretation  generally  given  to 
it.  * 

♦  1^  ♦In  the  case  now  under  consideration,  there  is  no  in- 

troductory clause  declaratory  of  an  intention  in  the  tes- 
tator to  dispose  of  the  whole  of  his  estate ;  yet,  I  admit 
that  if  he  had  devised  all  his  estate  called  Marrowbone^ 
without  using  other  words  calculated  to  limit  the  tech- 
nical meaning  of  the  word  estate^  the  cases  cited  by  the 
defendant's  counsel  would  establish,  beyond  a  doubt^ 
that  a  fee  passed.  But  I  cannot  read  this  clause  of  the 
will  without  feeling  satisfied  that  the  testator  did  not 
mean  to  use  the  word  estate  in  its  technical  sense*  For 
he  not  only  varies  the  description  of  the  traicts  of  land 
called  Horse-pasture  and  the  Poison-Jieid^  so  as  to  show 
that,  with  respect  to  them,  he  only  meant  to  describe 
their  situation  and  quantity;  but,  by  using  the  word 
**  other,"  it  is  plain,  that  with  respect  to  the  Marrowbone 
estate,  his  design  was  the  same.  Unless,  in  the  disposi- 
tion of  this  latter  estate,  he  had  described,  or  intended 
to  describe  it  as  so  much  land^  he  could  not,  with  any 
propriety,  speak  of  the  Horse-pasture  estate  as  another 
tract  of  land.  It  will  hardly  be  said  that  the  devise  of  the 
last  tracts  passes  more  than  an  estate  for  life,  unless  the 
word  estate^  before  used,  can  be  transferred  to  those 
tracts,  so  as  to  impart  to  the  expressions  there  used,  th^ 
technical  meaning  given  to  the  word  estate  where  it 
stimds  alone.  But  I  cannot  perceive  how  this  is  to  be 
done  without  supplying  words  not  used  by  the  testator, 
and ,  which  there  is  no  necessity  for  doing  in  order  ^ 
make  sense  of  the  clause  as  it  stands.  It  would,  I  think'^ 
be  going  too  far  to  supply  more  than  is  necessary  to 
make  each  devise  a  complete  sentence,  and  then  to  in- 
troduce the  preposition  **  in'*  for  the  purpose  of  making 

'  sense  of  the  whole.     Yet,  if  this  be  not  done,  the  word 

estate  cannot,  in  respect  to  the  Horse-pasture  and  the  Pot-- 
son  field  tracts,  be  pressed  into  the  service,  and  made  in 
any  manner  to  fit  the  sentence. 

If  only  an  estate  for  life  in  the  Hfxrse-pasture  and 
the  Poison^ field  tracts  passed  to  George  Oitmer,  it  ^Vj^l 
tdiink,  be  very  difiicult  to  maintain  that  the  word  tsiate^ 
in  the  same  sentence,  governed  by  the  same  verb,  and 
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coupled  with  the  words  which  describe  those  tracts  of    tuaber^ 
land,  can  be  construed  to  pass  a  fee.  Lessee 

The  testator  certainly  uses  the  words  estate  and  tract      Paui«« 
f^  land  as  synonymous  expressions ;  and  then  the  ques-     " 
tion  will  be,  whether  the  generality  of  the  first  shall  en-         ^ 
large  ♦the  plain  and  usual  import  of  the  latter  words,  or  ^^^ 

the  latter  restrain  the  technical  meaning  of  the  former  ? 
I  know  of  no  case  where  the  word  estate  is  used  at  all, 
in  which  its  general  import  is  limited  and  restrained  by 
so  many  and  such  strong  expressions  descriptive  of  the 
land,  and  totally  inapplicable  to  the  interest  of  the  testa- 
tor, as  in  the  present.  The  words,  the  estate  called 
Marrowbone^  lying  in  Henry  county,  containing,  by  esti« 
mation,  so  many  acres,  excite,  at  first,  no  other  ideas 
th^i  ^ch  as  respect  the  name  and  situation  of  the  land, 
with  the  number  of  acres  contained  in  it.  The  descrip- 
tion would  be  equally  accurate,  whether  the  interest  of 
the  testator  were  a  fee,  or  a  term  for  years* 

If,  then,  we  are  to  search  after  and  to  eifectuate  the 
intentions  of  men  supposed  to  be  unacquainted  with 
legal  phrases,  and  are,  on  that  account,  to  construe  the 
wor^s  they  use  with  indulgence,  I  think  we  shall  be 
more  likely  to  fulfil  this  duty  by  limiting  the  general 
import  of  a  technical  word,  which,  in  its  common  use, 
IS  entirely  equivocal,  and  is  rendered  particularly  am- 
biguous in  this  case  by  the  words  which  immediately 
attend  it,  than  by  giving  to  the  words  tract  of  landy 
a  meaning  which  they  do  not^  in  themselves,  import, 
and  are  seldom,  if  ever^  used  to  express  more  than  a 
local  description  of  the  thing  itself. 

As  the  opinion  of  a  majority  of  the  court  is  in  fa- 
vour of  the  defendant  upon  the  construction  of  the  will, 
I  do  not  think  it  necessary  to  say  any  thing  upon  the 
doctrine  of  alienage,  as  that  question  may  possibly 
come  on  in  some  other  case,  in  which  it  must  be  deci- 
ded. 

Paterson,  J.  The  devise  in  the  will  of  George 
Harmer  was  intended  to  convey  some  interest  in  the 
Marrowbone  farm  to  George  Gilmer ;  a^d  the  quantity^ 
of  interest,  whether  for  life  or  in  fee,  is  the  question 
-now  to  be  considered.  It  is  a  fundamental  maxim,  upon 
which  the  construction  of  every  will  must  depend,  that 
the  intention  of  the  testator,  as  disclosed  by  the  will, 
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shall  be  falty  and  punctually  carried  into  effect,  if  it  be 
not  in  contradiction  to  some  established  rule  of  law.  In 
such  case  the  intention  must  yield  to  the  rule.  Thi9 
intention  is  to  be  collected  from  the  instrument  itself^- 
and  not  from  extrinsic  circumstances ;  and,  therefore, 
the  ^will  of  A.  can  afford  little  or  no  aid  in  discover- 
ing the  intention  and  expounding  the  will  of  B.  Indeed, 
the  number  of  cases  which  are  usually  cited  in  argu<*< 
ments  on  devises,  tend  to  obscure  rather  t&an  to  iUumi- 
nate.  When,  however  a  particular  expression  in  a 
will  has  received  a  definite  meaning,  by  express 
adjudications,  such  definite  meaning  must  be  adhered 
to,  for  the  sake  of  uniformity  of  decision,  and  of  se*- 
eurity  in  the  disposal  of  landed  property.  It  cannot 
%e  questioned,  that  the  word  **  estate*^  will  carry  *every 
thing,  both  the  land  and  the  interest  in  it,  unless  it  be 
restrained  by  particular  expressions;  for  estate  is 
germs  ffeneralissimum^  and  comprehends  both  the  land 
and  the  inheritance.  1  Salt.  936.  6  Mod.  106.  Pr.  Ch. 
JW>4.  2  P.  Wms.  524^  Cas.  temp.  Talbot^  157.  1  Fez. 
226.  2  Fez-  179.  B  AtJL  486.  5  Burr.  2638.  I  Term 
Rep.  411.  The  word  ^^  estate^^  is  the  most  general^ 
significant,  and  operative,  ^at  can  be  used  in  a  wiU« 
and  according  to  all  the  cases,  may  embrace  every  d^- 
gree  and  species  of  interest.  If  the  word  ^^  estate^ 
ttand  by  itself,  as  if  a  man  devise  ^  all  his  estate  to 
A,^  it  carries  a  fee  from  its  established  and  legal  im* 
port  and  operation.  Standing  thus  per  se^  it  marks 
die  intention  of  the  testator,  passes  the  inheritance  to 
the  devisee,  and  controls  the  rule  in  favour  of  the 
heir  at  law.  It  is  true,  that  this  word,  when  coupled 
with  things  that  are  personal  only,  shall  be  restrained  to 
the  personalty.  Noscitur  asacHs*  The  word  ^^estat^^ 
may  also,  from  the  particular  phraseology,  connected 
with  the  apparent  intent  of  the  testator,  assume  a  Ipcal 
form  and  habitation,  so  as  to  limit  its  sense  to  the  land 
itself.  Here  uncommon  particularity  of  description  is 
requisite,  so  as  to  leave  the  mind  perfectly  satisfied,, 
that  the  thing  only  was  in  contemplation,  and  nothin;g^ 
more.  A  description  merely  local  cannot  be  extended 
beyond  locality,  without  departing  from  the  obvious 
import  of  the  words ;  and  thus  making,  instead  of  con* 
struing,  the  will  of  the  testator.  But  when  no  words 
are  made  use  of  to  manifest  the  intention  of  the  testa- 
tor that  the  term  *^  estate"  should  ^be  taken,  not  in  a 
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general,  but  in  a  limited  signifiealicin,  then  it  will  pass  I'unbert't 
a  fee ;  because,  the  law  declares,  that  it  designates  and  ^ 
comprehends  both  the  subject  and  the  interest.  Nay,  Vme. 
such  is  the  legal  import  and  operation  of  the  word  ~ 
*^  estate,''  that  it  carries  a  fee^  even  when  expressions  of 
locality  are  annexed.  To  illustrate  this  position  by 
apposite  and  adjudged  leases :  If  a  man  in  his  will,  *  135 
says,  '^  1  give  all  my  estate  in  A,"  it  has  been  held, 
that  the  whole  of  the  testator's  interest  in  such  par* 
ticular  lands  passed  to  the  devisee,  though  no  words  of 
limitation  are  added.  2  P.  JVtns.  524.  So  the  word 
^*  estate"  was  held  to  carry  a  fee,  though  it  denoted 
locality;  ^^as  my  estate  at  Kirby-Hall."  2  Ati.  37^ 
Tuffntl  V.  Page*  S.  C.  Barn.  Cha*  Rep.  9.  On  which 
Lord  Hardwicke  observed,  that  though  this  is  a  locality, 
yet  the  question  is,  whether  it  is  such  a  locality  as  is 
sufficient  to  show  the  testator's  intention  merely  to  be 
to  convey  the  lands  themselves,  and  not  the  interest  in 
them.  He  was  of  opinion,  that  the  words  were  descrip-* 
tive  both  of  the  local  situation,  and  the  quantity  of  in- 
terest. And  in  JfheUon  v.  Beckwith^  Lord  Talbot  .ob-* 
served,  that  the  word  "  estate,"  in  its  proper,  legal 
sense,  means  the  inheritance,  and  carries  a  fee.  Why, 
indeed,  may  not  locality  and  interest  be  connected,  and 
the  same  words  express  and  convey  both  ?  To  exclude  ^ 
interest  in  the  subject,  the  expressions,  coupled  with  the 
word  ^  estate*^  must  be  so  restrictive  and  local  in  their 
nature,  as  to  convey  solely  the  idea  of  locality,  and  not 
to  comprehend  the  quantum  of  interest,  without  doing 
violence  to  the  words  and  intention  of  the  testator.  Be- 
sides, it  is  a  just  remark,  repeatedly  made  by  Lord  Hard- 
tmcke  and  Lord  Mansfield^  that  where  a  general  devise 
of  land  is  narrowed  down  to  an  estate  for  life,  the  in* 
tention  of  the  testator  is  commonly  defeated,  because 
people  do  not  distinguish  between  real  and  personal 
property ;  and,  indeed,  ^'  common  sense  would  never 
teach  a  man  the  difference;"  and,  therefore,  judges  ^ 
have  endeavoured  to  make  the  word  "  estate,"  in  a  will, 
amount  to  a  devise  of  the  whole  interest,  unless  un-> 
equivocal  atid  strong  expressions  are  added  to  restrict 
its  general  signification.  It  would  be  a  laborious  and 
useless  task,  to  enter  into  a  minute  and  critical  investi- 
gation of  the  great  variety  of  cases  which  bear  on  this 
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subject*    They  arc  collected  in  a  note  by  tihc  editjor  of 
Wilks's  jRep^  296. 

From,  the  whole  «cope  and  complexion  of  the.  will  of 
George  Harmeo  it  is  evident  to  my  mind^  that  the  tes- 
tator intended  to  dispose  of  all  his  property,  both  with 
regard  to  the  quantity  and  quality  thereof.  He  did 
not  mean  to  die  intestate  as  to  any  part  of  his  estatis ; . 
but,  on  the  contrary^  it  was  his  manifest  intention  to 
leave  nothing  undisposed  by  his  will*  He  directs,  that 
all  his  negroes,  "i^horses,  and  other  property  be  sold^ 
&c«  which  plainly  indicates  what  his  intention  was  ia 
regard  to  the  lands  which  he  had  previously  devised. 
This  last  clause  evinces  and  illustrates  the  meaning  of 
the  testator,  and  removes  every  particle  of  doubt  from 
my  mind,  as  to  the  true  constructiQn,  which  ought  to.be 
put  on  the  word  '^estate.*'     Tp^  effectuate  this  inteh* 

.  tion,  the  term  ^^  estate"  is  to  be^^  taken  in  its  largest  sig* 
niiication,  as  comprehending  both  the  subject  and  the 
interest,  the  land  and  the  inheritance. 

Amidst  the  great  mass  of  cases  arising  on  wills,  it  is 
impossible  to  select  any  two  that  are  exactly  similar. 
The  variety  of  expressions  is  infinite ;  and  it  is  from 
the  language  that  we  are  to  discover  the  intent.:  The 
same  word,  indeed,  may  be  taken  in  a  different  sense 

^in  different  wills,  and  even  in  different  parts  of  th^ 
same  will,  owing  to  its  Juxtaposition^  its  asMciatipns^ 
and  the  manner  in  which  it  is  placed  and  used.  Th^ 
case  of  Bailis  v.  Gale^  in  2  Fez.  48.  may  serve  to  eluci* 
date  the  devise  under  review,  in  more  points  than  one* 
^'  I  give  to  my  son,  Charles  Gale>  all  that  estate  I 
bought  of  Mead,  after  the  death  of  my  wife."  These 
expressions  seem  strongly  to  marl(  locality  in  contra** 
distinction,  to  interest.  But,  v/hatsays  myJLord  Hard- 
tvtcke  ?  ^  I  am  of  opinion,  that  both  the  thing  itself^ 
and  the  estate,  property,  and  interest  the  t^^tator  had, 
pass  by  the  device,.  Several  questions  have  arisen  ia 
courts  of  law  and  equity  on  devises  of  this  kind  ;  but, 
all  the  latter  determinations  have  extended  and  leaned 
as  much  as  possible  to  make  words  of  this  kind  com- 
prehend,  not  only  the  thing  given,  but  the  estate  and 
interest  the  testator  had  dierein.  But,  it  is  objected, 
the  pronoun  ^^  my*^  is  not  added;  there  was  no  occa-^ 
sion  for  it*  It  was  necessary  he  should  uscrsuch  words 
as  point  out  the  whole  interest  in  the  land,  which  is 
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sttffickntly  done  by  the  other  words ;  for  lie  bought  of    MjJJ*^'^** 
Meadi  the  land  and  the  fee-simple  in  the  land  ;  which  v. 

is  agreeable  to  the  construction  of  the  word  estate,       Pft'"^^- 
being  sufficient  to  describe  the  thing,  and  the  interest, 
as  it  is  in  the  case  of  all  my  estate."  So,  in  the  present 
will,  the  words,  "  I  give  all  the  estate  called  Marrow- 
hane^^  contain  a  description  of  the  land,  and  the  inte-  ^ 

rest  in  it.  The  case  in  Vezey  is  particularly  *applicable,  ♦  137 
and  worthy  of  attention  in  another  respect,  as  it  affords 
a  complete  answer  to  the  distinction  which  was  inge- 
niously raised,  and  attempted  to  be  sustained  between 
the  import  of  the  word  *^  my'*  and  "  the^'^  in  devises 
like  the  present.  The  counsel  for  Lambert  contended, 
that  the  word  the^  "  all  the  estate  y^  was  descriptive  of 
the  thing ;  whereas,  the  word  my,  "  all  my  estate^*  was 
descriptive  of  the  interest  as  well  as  of  the  thing.  But, 
in  the  case  of  Bailia  v.  Gale^  Lord  Hardxvicke  held, 
with  great  clearness,  that  there  was  no  difference  be- 
tween a  devise  of  all  my  estate  at  N.,  and  a  devise  of 
all  the  estate  at  N. ;  and  that  a  fee  passed  in  either  case« 
Nor  ought  this  opinion  to  be  considered  as  extrajudi- 
cial ;  for  the  counsel  in  Bailis  v.  Gale  insisted,  that  the 
pronoun  my  was  necessary  to  make  the  devifte  carry  a 
ffee ;  *and,  therefore,  it  claimed,  very  properly,  the  no- 
tice and  decision  of  the  court.  According  to  this  bpi- 
nion,  a  devise  of  f/r^  estate  cMtd' Marrowbone^  in  the 
county  of  Henry,  must  have  precisely  the  same  con- 
stitiction  and  effect,  as  a  devise  of  all  my  estate  called 
Marrowbone^  in  the  county  of  Henry ;  which,  it  appears 
to  me,  would  unquestionably  give  a  fee. 

Some  expressions  in  a  will,  as,  **  I  give  my  farm, 
my  plantation,  my  house,  my  land,"  do,  of  themselves, 
c<liitain  no  more  than  a  description  of  the  thing,  and 
carry  only  an  estate  for  life,  because  unconnected  with 
words  of  inheri'tance,  or  other  words  of  a  similar  im- 
port- For  we  are  not  permitted  to  enlarge  the  estate 
of  a  devise,  unless  the  words  of  the  devise  itself  be 
sufficient  for  that  purpose.  In  the  present  devise,  the  * 
words,  "  all  the  estate  called  Marrowbone ^^  are  compe- 
tent to  carry  the  degree  of  interest  contended  for  on 
the  pa^ct  of  the  defendant^  and  this  construction  accords 
with  the  intention  of  the  testator,  as  disclosed  by  his 
will.  *  Whether  it  would  not  have  been  more  beneficial 
t«  sftiiety  to  have*  obsetved,'frbm  the  first,  the  same 
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Lambert'i  technical  phraseology  and  strictness  of  legal  terms  in 
devises,  as  in  conveyances  of  landed  property,  is  a 
question  which  may  amuse  the  theoretical  jurist;  but 
which,  as  judges,  we  cannot  seriously  discuss ;  for  it 
is  a  leading  axiom  in  our  system  of  jurisprudence,  not 
to  be  shaken  by  judicial  authority,  "i^that  the  intent  qf 
the  testator,  so  far  as  it  is  consistent  with  the  principles 
of  law,  must  be  attended  to,  and  control  the  decision. 
I  am,  therefore,  of  opinion,  that  the  words,  ^*  I  give  to 
George  Gilmer  all  the  estate  called  Marrowboncy  in  the 
county  of  Henry,"  give  a  fee,  being  descriptive  equally 
of  the  quantity  of  interest,  and  locality  of  the  thing  de- 
vised. 

CixsHiNG,  J.  The  first  question  ^n  this  case  is,  whe- 
ther the  devise  to  George  Gilmer,  in  the  will  of  George 
Harmer,  made  in  1786,  carries  a  fee  by  the  words  ^^  all 
the  estate  called  Marrowbone^  in  the  county  of  Henry, 
containing,  by  estimation,  2,585  acres  of  land,"  &c. 

Wills  are  expounded  more  favourably,  to  carry  the 
intent  of  the  testator  into  effect,  than  conveyances  at 
common  law,  which  take  effect  in  the  lifetime  of  the 
parties ;  wills  being  frequently  made  by  people  enfee- 
bled by  age  or  indisposition,  and  without  the  aid  of 
counsel  learned  in  the  law.  Therefore^  words  not  so 
technical  for  the  purpose,  have,  in  a  great  variety  of 
cases,  for  above  a  hundred  years,  been  construed  by  the 
judges,  to  carry  a  fee,  which  would  not  do  so  in  a 
deed. 

In  a  number  of  cases,  the  word  ''  estate  "  has  been 
determined  to  comprehend  the  whole  interest  in  the 
land.  Among  those  adduced,  there  ate  several  which 
appear  to  me  essentially  in  point  to  the  present  case. 

In  the  case,  2  Lev.  91.  (a  case  which  has  since  been 
held,  by  good  judges,  to  be  good  law,)  a  devise  of ''all 
my  tenant  right  estate,  at  B.  in  Underbarrow,"  was  de* 
termined  to  import  a  fee. 

I  see  no  essential  difference  between  that  case  and 
this ;  except  the  particle  '^  the^  instead  of  the  pronoun 
*^  m^,"  which,  in  common  sense,  and  in  the  opinion  of 
Lord  Hardwicke,  makes  no  difference.  ^^  All  the  estate^^ 
is,  at  least,  as  extensive  and  consprehensive  as  ^^  all  my 
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In  2  P.  Wms.  523.  Ae  words  ^<  all  my  lands  and  estate 
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in  upper  Catcsby,  in  Northamptonshire,''  were  adjudg*    i*«beres 
ed  *to  carry  a  fee.     That  agrees  with  the  case  at  bar,  ^ 

except  that  the  word  **  lands''^  precedes  '*  eatate^  which       Pwne. 
I  think  immateriaL     **  Estate*^  is  the  most  operative     " 
word.  *  139 

In  the  case  o(  Baiiis  v.  Gaie^  2  Fez.  48.  a  devise  of 
^  all  that  estate  that  I  bought  of  Mead^  was  determined 
by  Lord  Hardwicke  to  be  of  a  fee.  This,  I  think,  ia 
substantially  like  the  case  at  bar ;  and  by  him,  that^ 
the  or  my,  makes  no  material  difference.  Add  to  this, 
what  seems  to  make  the  point  conclusive,  the  testator 
appears  to  have  a  design  to  dispose  of  his  whole 
estate. 

•  The  other  cases  cited  do  not  appear  to  contradict 
these ;  but,  varying  in  some  circumstances,  seem  not  so 
direcdy  applicable ;  yet,  by  the  spirit  and  reasonings 
attending  them,  they  tend  to  confirm  the  rectitude  of 
the  other  decisions  which  are  more  directly  in  point. 

The  latter  part  of  the  devise  in  question,  of  several 
tracts  of  land  immediately  succeeding  the  devise  of 
**  aU  the  estate  called  Marrowbone^  in  the  county  of  Hen» 
rt/j^  &c.  if  considered  as  not  carrying  a  fee,  I  conceive, 
would  not,  however,  control  or  restrict  the  prior  part 
of  the  devise  of  *'  alt  the  estate^  called  Marrowbone^* 
&c.  Rather  than  that,  I  should  suppose  the  former 
part  would  carry  spirit  and  meaning  to  the  latter.  But 
dtat  is  not  necessary  now  to  be  determined. 

The   first  point  being  determined  in  favour  of  the 
defendant,  the  former  judgment  must  be  affirmed. 


*HODGSON  V.  BUTTS.  *140 

ERROR  to  the  circuit  court  for  the  district  of  Co-"  Kmartgari^ 
lumbia,  sitting  at  Alexandria,  in  an  action  for  money  vMobf 'b 
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ditort  and  aaliseqaeiii  purohasen,  unless  it  be  acknowledgedf  or  proved  by  tbe  oatbs  of 
three  witnesses,  and  recorded  in  the  same  manner  as  fonyeyances  of  land  are  required 
to  be  aeluiowledged  or  proved,  n&d  recorded.         •  J 
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Hodgioii     jjad  and  received,  to  recover  from  the  defendant,  wha 

Biitts.       v^'  master  of  the  schooner  Mississippi,  the  amount  of 

'  freight  received  by  htm  subsequent  to  the  mortgage  of 

the  said  schooner,  by  K.  &  J.  Hamilton   (the  former 

owners)  to  the  plaintiff. 

On  die  trial  of  the  general  issue,  the  plaintiff  took 
two  bills  of  exception,  and  the  verdict  was  for  the  de- 
fendant. 

The   first  bill   of  exceptions   stated  the  following 

facts  : 

That  the  plaintiff,  to  support  his  claim,  produced  a 
deed  from  R.  &  J.  Hamilton,  by  which  they  bargained 
and  sold  to  the  plaintiff  the  schooner  Mississippi,  theii 
in  the  port  of  Alexandria,  and  the  cargo  of  the  ship 
Hannah,  then  at  sea,  as  security  to  indemnify  and  save 
harmless  the  plaintiff,  as  endorsor  of  their  notes,  to  the 
amount  of  10,000  dollars.  If  they  should  indemnify 
him  within  days  after  the  arrival  of  the  cargo 

of  the  ship  Hannah,  if  it  should  arrive  before  the  return 
of  the  schooner  Mississippi  from  her  then  intended 
voyage  to  New  Orleans  ;  or,  if  the  cargo  of  the  Han- 
nah should  not  arrive  before  the  return  of  the  schooner^ 
then  within  -  days  after  her  return,  then   the 

deed  should  be  void :  but^  if  they  should  fall  to  indem- 
nify the  plaintiff  within  the  periods  mentioned,  then  he 
was  to  sell  the  cargo  of  the  Hannah,  and  the  schooner 
and  cargo.  The  deed  also  contained  the  followitig 
covenant :  *^  And  we  do  moreover  bind  ourselves,  our 
executors  and  administrators,  and  also  the  freight  and 
inward  cargo  of  the  said  schooner  Mississippi,  to  ex- 
onerate the  said  William  Hodgson  from,"  &c.  *^  It  be- 
ing the  true  intent  and  meaning  of  these  presents,;^  to  bind 
ourselves,  our  schooner  called  the  Mississippi,  her 
%  141  tackle,  *apparel  and  furniture,  her  freight  and  inward 
car^,  and  the  cargo  of  the  ship  Hannah,  to  exone- 
rate,'* &c. 

The  execution  of  the  deed  was  in  the  following 
N  form : 

**  In  witness  whereof,  the  said  Robert  and  JamesL 
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Hamiltbn  have  hereunto  set  their  hands   and  aiExed      Hodgson 
their  sej^s,  this  fourth  day  of  May,  1800.  gJ^V 

RoBT.  &.  Jas.  Hamilton,  (seal.)  i 

Signed,  sealed  and  delivered,  1 
in  the  presence  of  J 

Ch.  Simms, 
James  D,  Lowry.'' 

**  At  a  court  of  hustings,  held  for  the  town  of  Alex- 
andria, the  6th  of  October,  1800,  this  bill  of  sale,  from 
Robert  and  James  Hamilton  to  William  Hodgson,  was 
proved  to  be  the  act  and  deed  of  the  said  Robert  Ha- 
milton for  self  and  for  James  Hamilton,  by  the  oaths  of 
Charles  Simms  and  James  D.  Lowry,  witnesses  there- 
to, and  ordered  to  be  recorded. 

'*G.  Deneale,  Clerk:^ 

The  plaintiiF  also  produced  in  evidence  the  register 
of  the  schooner,  with  an  endorsement, thereon  in  these 
words,  **  At  the  request  of  the  within  named  Robert 
and  James  Hamilton  and  William  Hodgson,  merchants, 
of  the  town  of  Alexandria,  I  hereby  certify,  that  the 
within  mentioned  vessel  is  mortgaged  by  the  said  Ro- 
bert and  James  Hamilton  to  the  said  William  Hodg- 
son, to  secure  the  payment  of  the  sum  of  ten  thousand 
dollars,  as  witness  my  hand,  this  thirteenth  day  of  May, 
one  thousand  eight  hundred. 

"Chas,  Page,  Dy.  ColW:^ 

It  was  proved  that  the  said  register,  with  the  en- 
dorsement thereon  as  aforesaid,  was  delivered  to  the 
defendant  previous  to  the  sailing  of  the  said  schooner. 
That  *she  sailed  from  Alexandria  to  New  Orleans  ^  \a€^ 
about  the  14th  of  May,  1800,  from  New  Orleans  to 
Jamaica,  and  from  Jamaica  she  arrived  at  Alexandria 
about  the  S/th  of  November,  1800;  at  which  time,  and 
not  before,  she  was  put  into  the  actual  possession  of 
the  plaintiff,  under  a  new  and  absolute  bill  of  sale,  exe- 
cuted by  Robert  and  James  Hamilton  to  the  plaintiff, 
at  that  time.  That  the  defendant  received  the  freight 
of  the  cargo,  carried  from  New  Orleans,  at  Jamaica. 
No  evidence  was  adduced  to  show  that  the  plaintiff  had 
ever  given  notice  to  the  defendant  that  he  should  look  ^ 
to  him  for  the  freight  (other  than  the  endorsement  on  \^ 
the  register.) 

Onthd  part  of  the  defendant,  evidence  was  adduced, 
to  prove  that   R.  &  J.  Hamilton,  on  the   12th  May, 
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^^&oa     I  goo,  were  indebted  to  a  certain  John  Haynes,  ia  the 

Butts.       sum  of  384  dollars^  for  wages  as  a  seaman,  previously 
''  earned ;  1 1 84  dollars  of  which  were  earned  on  board 

the  said  schooner,  and  200  on  board  another,  of  their 
vessels*  That  being  so  indebted,  R.  Hamilton,  on  the 
13th  of  May,  1800,  gave  the  said  Haynes  an  order  on 
his  brother  James,  then  in  New  Orleans,  stating  a  ba- 
lance of  384  dollars  to  be  due  to  him,  with  some  in- 
terest, and  requesting  his  brother  to  pay  it«  That  on 
the  same  day,  they  were  indebted  to  the  defenduit,  in 
the  sum  of  800  dollars,  for  wages  due  him,  as  master 
of,  and  disbursements  on  account  of,  the  schooner,  on 
a  previous  voyage,  which  sum  R.  Hamilton  requested 
his  brother  James,  at  New  Orleans,  to  pay,  by  letter 
of  that  date.  That  the  defendant  received  his  sailing 
orders  and  instructions  from  R*  Hamilton,  in  the  name 
of  R.  &  J*  Hamilton,  on  the  14th  of  May,  1800,  be- 
fore he  sailed  from  Alexandria,  That  the  vessel  wss 
conducted  entirely  under  the  directions  of  R.  &  J.  Ha- 
milton, from  the  date  of  the  mortgage,  on  the  4th  of 
May,  1800,  until  the  2S^th  of  November,  1800,  when 
she  was  delivered  to  the  plaintiff. 

That  on  the  voyage  from  Alexandria  to  New  Or- 
leans, the  defendant  met  James  Hamilton,  in  the  river 
Mississippi,  and  showed  him  the  orders  in  favour  of 
the  defendant  and  of  John  Haynes,  and  requested  pay- 
ment. That  James  Hamilton  replied,  that  he  had  no 
money  to  satisfy  the  said  orders ;  that  the  defendant 
0  143  ^'must  wait  until  the  vessel  earned  enough  to  pay  them, 
and  desired  the  defendant  to  pay  them  out  of  th^  first 
money  the  vessel  should  earn,  by  freight  or  otherwise. 
That  the  vessel  proceeded  to  New  Orleans,  and  from 
thence  with  a  cargo  to  Jamaica,  where  the  freight  was 
received,  and  out  of  the  same  the  defendant  paid  Haynes 
the  384  dollars,  and  applied  800  dollars  to  the  dis- 
charge of  his  own  claim.  That  the  vessel  then  sailed 
from  Jamaica,  and  arrived  at  Alexandria  on  the  27th 
of  November,  1800#  That  after  her  arrival,  and  af- 
ter possession  delivered  to  the  plaintiff,  the  latter  paid 
the  expenses  and  disbursements  of  the  voyage,  which 
became  due  on  her  arrival,  by  the  orders  of  the  de- 
fendant. The  plaintiff  also  insured  the  vessel  for  the 
said  voyage,  and  paid  the  premium  thereon,  after  her 
departure  for  New  Orleans.     It  was  also  proved*  that 
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on  the  defendant's  return  to  Alexandria  with  the  vea«    Hodgson 
sel,  and  before  the  plaintiiF  took  possession   of  her,      ^l[^ 
and  received  his  absolute  bill  of  sale  as  aforesaid,  ■' 

the  defendant  rendered  to,  and  settled  with,  K.  and  J. 
Hamilton,  an  account  current  of  the  expenses  and  pro- 
fits on  the  said  voyage,  in  which  they  gave  credit  for 
the  order  in  favour  of  himself,  and  Uiat  in  favour  (rf* 
Haynes. 

Upon  this  statement  of  the  evidence,  the  plaintiif 
prayed  the  court  to  instruct  the  jury,  that  he  was  enti- 
tled to  recover  of  the  defendant  the  sum  of  1,184 
dollars,  thus  admitted  to  have  been  received  for  freight, 
and  applied  to  the  discharge  of  the  two  orders  ;  which 
the  court  refused  to  do,  and  directed  the  jury  to  find 
a  verdict  for  the  defendant,  if  they  found  the  facts  to 
be  as  stated. 

The  2d  bill  of  exceptions  stated  that  the  plaintiflF 
prayed  the  court  to  instruct  the  jury,  that  if  they 
should  be  of  opinion,  from  the  evidence  aforesaid,  that 
the  defendant  received  information  of  the  mortgage 
from  Robert  Hamilton,  before  the  schooner  sailed  upon 
the  said  voyage,  the  plaintiff  was  entitled  to  recover 
the  said  1,184  dollars,  which  the  court  also  refused  to 
do,  and  directed  the  jury,  as  before,  that  their  verdict 
ought  to  be  for  the  defendant. 

Thia  case  was  first  argued  at  February  term,  1804. 

*  February  27,  1804.  *  144 

jB.  y.  Lee^  for  the  plaintiff  in  error. 

The  law  of  mortgages  is  the  same  both  as  to  land 
and  personal  property. 

The  case  is  to  be  considered,  first,  upon  common 
law  principles;  and,  second,  upon  the  statute  law  of 
Virginia. 

First  point.  That  the  mortgagee  is  the  legal  pro- 
prietor of  the  mortgaged  subject;  and  as  such,  he  is 
entitled  to  receive  the  rents  and  profits  after  notice  of 
the  mortgage,  unless  the  contrary  be  stipulated. 

The  mortgagee  of  lands  leased  becomes  entitled  to 
the  rent  from  the  time  of  executing  the  conveyance ; 
for  the  rents  and  profits,  as  well  as  the  land,  are  liable 
for  the  debt. . 

As  aooa  as  the  conveyance  is  executed,  the  estate  i$, 
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Hodgwni  in  law,  vested  in  the  mortgagee,  and  his  power  to  take 
Bottt.  actual  possession  exists  from  that  moment.  For  these 
'     '  principles,  see  Powell  on  Mortgages^  79,  80,  $!• 

The  mortgagee  is  the  absolute  proprietor  and  the 
true  ownen  1  Vez*  361.  Ryall  v.  Rowles. 

If  lands  be  mortgaged  to  one,  the  interest  in  them  is 
in  the  mortgagee  before  forfeiture ;  for  he  has  purcha- 
sed the  lands  upon  a  valuable  consideration,  as  the  law 
will  intend;  and  though  the  mortgagor  may  redeem 
by  means  of  an  agreement  between  the  parties,  if  he 
does  not,  the  estate,  in  law,  is  absolute,  without  any 
other  act  to  be  done,  to  pass  the  estate ;  although  the 
mortgagor  has  in  him  the  equity  of  redemption*  15 
Fin.  Abr.  44. 

A  mortgage  is  defined  to  be  the  appropriation  of  a 
specific  thing  to  certain  purposes.     It  does  not,  in  the 
case  of  a  mortgage,  require  the  delivery  of  the  article, 
in  order  to  transfer  the  right  and  title  to  it. 
*  145  *A  mortgagee  of  real  property  may  bring  an  eject- 

ment to  get  possession  against  any  person  in  posses- 
sion ;  and  may  also  bring  an  action  for  the  mesne  pro- 
fits ;  so  he  may  bring  trover  for  personal  property, 
and  in  the  estimation  of  his  damages,  a  charge  for  the 
intermediate  produce  or  profits  of  the  article  converted 
would  not  be  rejected,  but  would  be  taken  into  the  ac- 
count. So  he  may  bring  detinue,  without  any  proof  of 
possession  in  the  mortgagee. 

2d.  Possession,  upon  common  law  principles,  is  not 
necessary  in  order  to  give  title  in  the  transference  of 
property.  It  is  true,  that  possession  in  the  vendor 
after  th^  transfer,  is  prima  facie  evidence  of  fraud,  and 
this  is  the  only  efiect  of  such  possession  ;  but  as  to  the 
proof  of  fraud,  it  is  not  conclusive.  It  may  be  rebut- 
ted by  testimony  showing  the  transaction  bonajide. 

The  only  use  in  delivering  possession,  is  to  prevent 
strangers  ^eing  deceived  by  a  false  credit,  which  the 
possession  in  the  vendor  is  calculated  to  produce.  This 
reason  cannot  be  applicable  in  this  case  to  Butts  ;  1.  Be- 
cause Butts  knew  of  the  mortgage ;  2.  Because  the 
debt  due  to  him  from  the  ^amiitons  was  an  antecedent 
debt. 

If  the  Hamiltons  had  been  declared  bankrupts,  their 
assignees  could  not  have  claimed  the  vessel  or  the 
freight;  because  both  were  pledged  as  a  security  to 
Hodgson.     See  the  bankrupt  law  of  the  United  States. 
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Upon  common  law  principles,  the  mortgagee  must     Hodgson 
he  considered  as. the  legal  proprietor  of  the  vessel.  Batu. 

3d.    Bat    the   act  of   the  legislature  of    Virginia      ' 
places  the  question  beyond  a  doubt,  and  proves  that 
possession  is  not  necessary  to  constitute  the  ownership. 
See  Virginia  Laxvsj  157.  Revised  Code  of  1802.  1  Wash. 
177. 

The  legal  owner  of  the  vessel  is  entitled  to  receive 
the  freight.    Marshall  on  Insurance^  93. 

^The  mortgage^  of  a  vessel  in  a  late  case  has  been  4^  146 
considered  as  the  owner,  and  as  such,  liable,  for  repairs 
done  to  her  before  he  received  actual  possession.  7 
Term  Rep.  306.  In  this  case  the  decision  in  Chinnery 
v.  Blaciburnej  1  H.  BL  Rep.  117.  is  not  considered  as 
correct. 

The  two  cases  of  Jackson  v.  Vernon^  1  H.  BL  114. 
and  Chinnery  v.  Blackburne^  which  will  be  relied  on  by 
the  defendant,  will,  upon  examination,  be  found  not  to 
meet  the  question  which  arises  in  this  case. 

In  the  case  of  Jackson  v.  Vernon^  the  question  was, 
whether  the  mortgagee  was  liable  for  the  repairs  to  the 
ship;  it  was  decided  he  was  not,  because,  the  mortga- 
gor himself  ordered  the  repairs ;  as  the  person  who 
makes  repairs  on  a  ship,  has  a  claim  on  the  person  or- 
dering them,  it  was  supposed  the  credit  was  given  to 
him,  and  upon  this  ground  it  was  held  the  mortgagee 
was  not  liable. 

In  the  case  of  Chinnery  v.  Blackburney  Merryfield 
acted  as  the  owner;  he  navigated  the  vessel,  and  made 
all  contracts  about  her,  from  London  to  Antigua.  He 
was  on  board  of  her  on  the  voyage,  and  at  Antigua 
gave  the  command  of  the  vessel  to  another  captain ; 
he  also  insured  the  vessel ;  and  at  Antigu^  acted  per- 
sonally in  command  of  the  ship.  This  is  not  like  the 
case  at  bar ;  for  in  this,  Hamilton  did  not  furnish  the 
vessel,  or  man  her  after  the  mortgage,  nor  did  he  in- 
sure her;  but  Hodgson  did  the  last  act.  fiut  both 
cases  are  doubted  in  the  case  7  Term  Rep.  306.  and  by 
Abbott^  16.  who  says,  they  do  not  furnish  a  case  for  the 
decision  of  the  question,  who  is  entitled  to  the  freight^ 
which  a  case  of  a  contract  made  by  the  master  in  that 
character  will;  which  is  our  case. 

There  is  a  distinction  in  a  court  of  equity  and  a 
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Hodgson     court  of  law,  where  the  mortgagor  acts  as  the  master 
Bott*.      of  th^  vessel.     In  the  court  of  equity,  he  is  considered 
— — -    as  owner ;   but  not  so  in  a  court  of  law.  .  Marsh*  452, 
453.     Hamilton  never  acted  as  master. 
*  147  ♦4th.  The  contract  in  words,  binds  and  includes  the 

freight.  To  which  it  is  objected,  that  future  freight 
is  too  remote  an  interest  to  be  transferred ;  freight,  or  a 
hope,  or  expectation,  is  such  an  interest  as  may  be  in- 
sured ;  and,  if  insurable  it  may  be  granted. 

Goods,  as  well  as  their  expected  produce,  may  be 
granted.  Prec.  in  Chan*  285.  It  is  not  competent  for 
Butts,  who  claims  under  Hamilton,  to  object  that  the 
freight  is  not  included  or  passed  by  the  deed.  Cowp^ 
6CX). 

5th.  The  objection,  that  Robert  Hamilton  exercised 
authority  over  the  vessel,  by  giving  instructions,  is  not 
of  any  weight,  in  the  mouth  of  Butts ;  because  Butts 
had  a  full  knowledge  of  the  lien  of  Hodgson ;  and  also, 
because  it  does  not  appear  that  Hodgson  authorized  this 
interference. 

The  directions  of  James  Hamilton,  that  Butts  was  to 
wait  until  the  vessel  earned  enough  to  pay  him^  is  also 
without  weight ;  because  James  Hamilton  was  ignorant 
of  the  arrangement  which  his  partner  had  made  ;  and 
of  which  Butts  might  have  informed  him ;  but  not  hav- 
ing done  so,  he  is  the  more  culpable. 

6th.  Hamilton  had  no  right  to  appropriate  the  freight 
to  any  other  person,  than  that  specified  in  his  deed  of 
mortgage.     If  he  had  not.  Butts,  his  servant,  had  not. 

Butts  must  be  considered,  either  as  the  servant  of 
Hamilton,  or  of  Hodgson ;  if  the  servant  of  the  former, 
and  undertakes  to  act  as  such,  he  had  no  right  to  apply 
the  money  in  the  manner  he  did.  If  he  undertook  the 
command  as  Hodgson's  servant,  he  had  no  right  to  apply 
the  freight  to  the  payment  of  a  debt  due  from  Hamil- 
ton. 

7th.  Butts  having  accepted  of  the  command  of  the 
vessel,  with  a  full  knowledge  of  the  lien  upon  her,  and 
her  future  freight,  he  tacitly  consented  to  apply  the 
freight  according  to  the  agreement  between  Hamilton 
*  148  suid  Hodgson ;  if  he  intended  otherwise  at  the  *ume«  he 
has  been  guilty  of  a  fraud  which  ought  not  to  avail  him 
in  a  court  of  law. 
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BAu  The  captain  had  no  Hen  for  his  800  dollars,  due     Hodgson 
for  his  own  wages  on  the  vessel*     The  mate  hjid  no  lien       ButtsT^ 
on  this  vessel  for  200  dollars,  they  being  earned  on         ■ 
board  of  a  different  vessel,  and  in  a  different  voyage. 
The  balance  of  the  mate's  wages  was  only  184  dollars. 
The  mate,  by  accepting  an  order  on  James  Hamilton, 
for  384  dollars,  the  whole  of  the  wages  due  him,  agreed 
to  accept  payment  in  a  different  way  from  the  usual  one ; 
which  destroys  the  lien  on  the  vessel  for  the  184  dollars. 
Sali.  131. 

Besides,  for  this  184  dollars,  Butts,  as  the  captain  of 
die  vessel  when  it  was  earned,  was  liable ;  and  the  mo- 
ment he  paid  that  sum,  the  mate's  lien  was  gone.  The 
captain  has  no  litn  on  the  vessel  for  the  wages  he  pays 
the  seamen,  but  has  on  the  freight,  for  the  wages  of  the 
voyage  in  which  the  freight  was  earned.  The  mate,  by 
assigning  the  bill  on  James  Hamilton,  could  not  assign 
any  lien  he  had  on  the  vessel. 

9th.  As  to  the  justice  of  the  case.  Hodgson  has  paid 
the  seamen's  wages  for  the  voyage  which  earned  the 
freight ;  and  Butts  is  to  receive  the  benefit. 

yones^  contra.  First*  As  to  the  validity  of  the  deed; 
and. 

Second*  As  to  its  effect,  if  valid. 

1st.  The  vessel  was  in  port  at  the  ^time  of  the  deed, 
and,  therefore,  (possession  not  having  been  delivered,)  it 
is  void  as  to  creditors.  The  possession  is  dispensed 
with  only  when  the  vessel  is  at  sea,  1  Cookers  Bf  X.  339. 
Stevens  v.  Cole.  Id.  357.  Hall  v.  Gurney.  1  Wils.  260. 
Ryall  V.  Rolle^  and  the  case  of  Russel  v.  Hamilton^  in 
this  court,  ante^  vol.  1.  p.  309. 

As  to  the.  act  of  assembly,  if  the  deed  would  have 
been  bad  without  recording,  there  is  nothing  in  the  act 
to  make  it  good.  From  affirmative  words,  a  negative 
may  sometimes  be  implied,  but  not  e  converso.  The 
words  of  the  act  are,  "  all  deeds  of  trust  and  mortgages  n 

whatsoever  *shall  be  void  as  to  all  creditors  and  subse-  *  149 
quent  purchasers,  unless  they  shall  be  acknowledged  or 
proved^  and  recorded  according  to  the  directions  of  this 
act."  That  is  to  say,  a  deed,  although  good  in  every 
other  respect,  yet  if  not  acknowledged  or  proved,  and 
recorded,  shall  be  void.  It  cannot  possibly  be  construed 
Vol*,  iir.  T 
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HodgMn     to  make  good  a  deed  whidi  would  have  been  before 

Biltt*.      fraudulent. 

I  2a.  The  deed  is  also  void  for  want  of  containing  the 

register  according  to  the  directions  of  the  act  of  con- 
gress, voL  2.  p.  14/.  s.  14*  This  act  is  mandatory,  and 
if  the  ccHistmction  of  the  act  of  assembly  contended 
for  is  correct,  the  register  is  necessary ;  for  the  affirma- 
tive words  of  the  act  of  congress  imply  a  negative  as 
strongly  as  the  act  of  assembly  implies  an  affirmative. 

3d.  The  plaintiff  waived  this  deed,  by  taking  posses* 
aton  under  a  new  and  absolute  deed  of  the  same  property, 
before  the  mortgage  was  forfeited,  and  before  he  had 
exercised  any  right  of  ownership.  This  new  deed  im- 
plies a  new  eonsideration,  and  that  a  new  bargain  was 
made,  by  which  the  old  contract  was  waived. 

4th.  Hie  consideration  of  the  deed  was  ifidemmty* 
A  mere  possibility  of  sufitering  is  not  a  sufficient  consi« 
deration  against  third  persons.  It  is  only  good  betweim 
the  parties. 

Second  point.  As  to  the  effect  of  the  deed,  if  valid. 

The  plaintiff,  by  the  terms  of  the  deed  itself,  couli 
not  meddle  with  the  schooner,  until  days  after  her 
return  from  her  then  intended  voyage  to  New-Orleans, 
and  a  failure  on  the  part  of  the  mortgagors  to  indem- 
nify him;  and  his  only  authority  then  would  be  to  sell 
the  vessel  and  cargo,  if  not  previously  sold  by  the 
mortgagors. 

If,  then,  the  defendant  did  know  of  the  mortgage,  he 
must  be  presumed  to  know  the  whole  terms,  and  that 
the  plaintiff  could  not  interfere  till  long  after  his  return. 
He  also  knew  that  before  a  forfeiture  of  the  mortgage, 
and  while  the  mortgagor  holds  the  possession,  the  latter 
is  to  be  considered  the  owner.  1  H.  BL  114.  Jackson  v. 
Vernon,  and  1  M.  BL  117.  Chinnery  v*  BkeUume* 
Even  in  the  case  of  lands,  a  mortgagor  has  been  held  tm 
*  ISO  *be  a  freeholder,  and  entided  to  vote  at  elections.  And 
the  mortgagee  of  a  leasehold  estate  cannot  be  sued  by 
the  lessor  as  assignee  of  the  lessee,  until  the  mortgagee 
is  in  possession,  although  the  mortgage  be  forfeited,  and 
he  has  a  right  of  possession.  Doug.  455.  £iaon  v. 
yacques*     Doug.  22.  Keeck  v.  HalL 

The  mortgagors  had  a  right  to  receive  the  freight,  and 
if  so,  they  had  a  right  to  appropriate  it.  The  frei^t  is 
not  like  rent,  which  is  said  to  grow  out  of  the  land.    It 
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(le|MHicbi  upcuok  a  mere  personal  cotitract.    If  they  had     Hodgson 
received   the  freight,   their  receipt  would  have  been      Botts. 
good  agaitMt  the  plaiatf ff.  ■ 

As  to  the  payment  of  the  expenses  of  the  voyage  by 
the  plaintiff,  it  Was  voluntary.  He  had  his  reasons* 
He  made  a  new  contract,  and  paid  the  money  after  he 
had  possession  under  his  absolute  purchase  of  the  vesseL 

The  extra|udicial  doubts  df  Lord  Kenyon  and  Abbott 
cannot  control  the  strong  and  decisive  cases  of  jfachon 
V*  Vemon^  and,  Chirmery  v.  BJaciiume. 

Aa  to  the  covenant  respecting  the  freight,  it  is  merely 
a  personal  contract,  and  the  plaintiff  trusted  to  the  per* 
aonal  security  of  die  mortgagors.  Even  if  they  had 
aoU  the  inward  cargo,  the  plaindff  ccmld  not  recover 
agsnnst  the  vendees*  But  the  freight  was  not  even  a 
^A^e  in  action*  It  was  only  a  possibility^  It  was  not 
in  being,  and,  therefore,  hot  capable  of  a  legal  assign- 
ment* 

.  Swann^  in  reply.  The  vessel  was  of  less  value  when 
iAm  returned  than  when  she  waa  mortgaged,  by  at  least 
dve  difference  of  the  freight.  Hodgson  paid  the  expen- 
ses of  the  voyage.  It  is  equitable,  therefore,  that  he 
should  receive  die  freight.  The  defendant  had  no  lien 
oa  the  vessel  or  freight. 

Two  questions  seem  to  arise  in  this  cause.    , 

1.  What  relation  does  the  mortgagor  stand  in  to  the 
mor^gee? 

2*  What  rdation  doe;^  the  defendant  stand  in  to  both? 

*1.  By  the  English  law,  possession  must  accompany  4^  151 
fbt  deed,  except  as  to  vessels  at  sea.  But  here  posses- 
sion is  not  necessary,  if  the  deed  be  proved  and  record- 
ed in  a  certain  manner*  It  is  then  as  valid,  to  all  in- 
tents and  purposes,  a&  if  possession  had  been  delivered 
vith  the  deed. 

TAe  Caurt  said  he  need  not  argue  that  point.  It  had 
been  setded.* 

Swoftn.  What».  then,  are  the  rights  which  it  conveys  I 
As  to  mortgages  of  lands,  the  law  b  settled ;  but  not 
so  m  die  case  of  a  mortgage  of  a  ship.     In  England  it 

(a)  Probablj  aUuding  to  tho  cm*  of  Clm^me  v.  iHUy  I  Wash,  177. 
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HodgBoa     is  settled,  thsit  a  mortg^ee  of  a  alup  in  poaaeaslioiii  is 
Butts.       entitled  to  all  the  rights  of  property.     But  if  a  vessel  be 

-y mortgaged  while  at  sea^  i^me  doubts  have  arisen.  But 

here,  by  the  statute,  the  deed  has  the  same  effect  as  if 
possession  had  been  given.  The  mortgagee,  therefore, 
has  all  the  right  of  property ;  and  if  in. the  thing  itself, 
he  has  it  also  in  its  profits. 

But  this  not  a  mere  niortgage.  It  is  also  an  assign- 
ment of  the  freight  itself.  It  is  said  to  be  the  general 
understanding,  that  the  mortgagor  shall  enjoy  the 
profits  until  forfeiture,  or  possession  given  to  the  mort- 
.  gagee.  But  if  the  mortgagor  covenants  expressly  that 
the  mortgagee  should  receive  the  profits,  this  destroys 
the  tacit  presumption  that  the-mortgagor  should  receive 
them.  At  best^  a  mortgagor  is  only  *'  Hike  a  tenant  at- 
will,"  and  the  mortgagee  may  put  an  end  to  his  right 
of  taking  the  profits  whenever  he  pleases.  He  hks  the 
legal  title  to  the  rent.  Doug.  282.  Moss  v.  Gallmorcm 
But  it  is  said  that  the  freight  was  not  in  esse^  and,  there- 
fore,, could  not  be  the  subject  of  an  assignment.  But  if 
the  covenant  does  not  opera$^  as  an  assignment  of  the 
freight,  it  is  sufiicient  to  destroy  the  tacit  ■  understand- 
ing that  the  mortgagors  were  to  receive  and  might  dis- 
pose of  it  as  they  pleased. 

2.  In  what  relation  does  the  defendant  stand  to  the 
other  parties  ?  • 

Here  was  no  fraud  on  him.  He  had  notices  of  the 
mortgage,  and  the  appropriation  of  the  freight  to  secure 
^  152  ^'the  plaintiff,  before  the  vessel  ^iled.  He  took  an  ^r- 
der  for  his  money  on  James  Hamilton;  which  shows 
that  when  he  sailed,  he  did  not  depend  upon  the  profits 
of  this  voyage,  as  to  his  claim  of  800  dollars.  If  he  had 
any  Hen  on  the  frei^^  it  wa^  only  for  his  wages  ari- 
sing during  the  same  voyage.  If  there  was  any  frauds 
it  was  on  his  side.  He  never  disclosed  his  claim  to  the 
plaintiff  before  he  sailed,  nor  after  his  return,  until  the 
plaintiff  had  paid  the  expenses  of  the  -  voyage.  The 
record  of  the  mortgage  was  notice  to  him>  even  if  we 
had  not  proved  actual  knowledge  on  his  part.  The 
mortgagors  and  the  defendant,  as' their  agent,  were 
trustees  for  the  plaintiff. 

If  a  mortgagee  of  lands  chooses  to  lay  by,  aiid  not^ 
demand  the  rents,  and  the  tenants  pay  them  to  the  mort- 
gagor, they  shall  be  protected*    But  why  i    Because 
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tfccy  had  not  noliee.     But  if  they- pay  the  rent  to  the    Ho^g»ott 
mortgagor  after  notice  from  the  mortgagee,  they  pay       Butti. 

in  their  own  wrong.     This  is  the  case  of  the  defendant.     - - 

He  knew  that  the  mortgagors  had  no  right  to  appropri- 
ate the  freight. 

February  28,  1804. 

Marshall,  Ch.  J.  mentioned  to^  the  counsel,  thiat 
the  court  had  doubts  whether  the  mortgage  was  not 
void,  for  want  of  three  witnesses,  under  the  act  of  as- 
sembly. Revised  Code^  p.  165.  for  regulating  conveyan- 
ces. They,  therefore,  continued  tlie  cause,  to  ascertain 
whether  any,  and  what  decisions,  has  been  made  in 
Virginia  upon  that  point. 

February  25,  1805» 

E.  y.  Leey  for  the  plaintiff  in  error.  The  question 
now  is,  is  it  necessary  that  the  mortgage  should  be  pro- 
ved by  three  witnesses  ? 

By  the  second  member  of  the  second  section  of  the 
statute  to  prevent  frauds  and  perjuries,  it  is  declared, 
^^  if  a  conve3^nce  be  of  goods  and  chattels,  and  be  not, 
on  consideration,  deemed  valuable  in  law,  it  shall  be 
taken  to  be  fraudulent  within  that  act,  unless  the  same 
be  by  will  duly  proved  and  recorded,  or  by  deed  in 
wrtting  acknowledged  or  proved;  if  the  same  deed  in- 
clude lands  *also,  in  such  manner  as  conveyances  for  4^  153 
lands  are  directed  to  be  proved  and  recorded,  or  if  the 
conveyance  he  of  goods  and  chattels  only,  then  ac- 
knowledged or  proved  by  txv9  witnesses  in  the  general 
court,  or  the  court  of  the  county  in  which  one  of  the 
parties  live,  within  eight  months,  or  unless  possession 
shall  r^ly  and  bona  fide  remain  with  the  donee,"  &c. 

By  this  kw,  if  the  conveyance  is  of  goods  and  chat-  , 
tels  for  a  consideration  not  deemed  valuable  in  law, 
and  is  proved  by  two  witnesses,  or  possession  is  with 
the  donee,  it  gives  a  title. 

•  From  ^his  part  of  the  act,  the  natural  and  only  infer- 
ence is,  that  if  a  conveyance  is  for  a  consideration 
deemed  valuable  in  law,  it  must  be  valid,  and  transfer 
property  as  absolutely  as  a  conveyance  for  a  considera- 
tion not  deemed  valuable,  proved  by  two  witnesses^ 
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HddgMNi        The  latter  part  of  ihb  section  iBcIudes  n  motigfag^, 
Bttttt.       Of  ^^y  other  conveyance  with  a  condition  or  limitattott« 
'  The  first  branch  of  the  second  section  declares*  that 

all  conveyances  not  made  with  a  view  to  defrand  cre- 
ditors or  purchasers,  are  good,  and  does  not  require  ili 
being  recorded* 

The  third  section  of  this  act  refers  to  the  first  branch 
of  the  second  section,  both  being  taken  from  the  statute 
of  Elizabeth. 

The  whole  of  the  fourth  section  of  the  act  regida^g 
conveyances, relates  to  four  different  objects;  1st*  An 
estate  of  freehold  in  lands;*  2d*  An  estate  of  inheritanoe 
in  lands ;  3d*  An  estate  for  a  term  of  years  in  landa  i 
4th*  Deeds  of  settlement  upon  marriage,  wherein  lands^ 
slaves,  money,  or  other  personal  thing,  shall  be  settled 
or  covenanted  to  be  left,  or  paid  at  the  death  of  the 
party,  or  otherwise,  and  all  deeds  of  trustor  mortgages 
whatsoever,  that  is,  the  consideration  of  which  is  mar« 
jtage,  or  which  relate  to  lands*  These  general  words 
are  tp  be  construed  as  referring  to  the  previous  sabjtet 
matter  of  this  section,  and  of  the  previous  sections* 
*  154  ^If  the  act  against  frauds  and  perjuries  include  not 

this  deed,  then  we  are  to  inquire  what  was  necessary  at 
common  law  to  pass  a  title  to  property* 

Personal  property  at  the  comoKm  law  might  be  ac- 
quired, the  books  say,  in  twelve  different  waysw  Amoofj^ 
them,  one  is  by  grant  pr  contract*  A  contract  is  aa 
agreement,  upon  a  sufficient  consideration^  to  do  or  not 
to  do  a  particular  thing. 

No  particular  form  is  prescribed  as  to  making  llie 
contract,  whether  it  must  be  in  writing  or  otherwise  9 
it  is  sufficient  if  the  contract  is  proved* 

And  all  persons  who  have  notice  of  the  contract  are 
bound  by  it*  If  A*  sell  to  B*  verbally,  in  the  presence  of 
C.  a  horse,  and  C*  afterwards  buy  the  same  horse  of  A. 
will  it  be  said  C.'s  title  is  good  ? 

No ;  because  the  contract  with  B*  traasfos  the  pio« 
perty.     2  BJaci.  447,  448* 

The  contract  for  the  freight  is  good;  the  lair  does 
not  require  a  contract  to  pay  money  out  of  a  particular 
fund  to  be  recorded* 

The  whole  tenor  of  the  act  for  regulating  conveylsMicev 
shows  that  it  relates  to  real  estate  only,  except  hx  the 
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single  case  of  marriage  setdftments,  which  are  specially     Hodtwa 
provided  for.  '  u^t^ 

But  there  18  another  error  apparent  in  the  record/  — — 
The  plaintiff  paid  to  the  defendant  the  seamen's  wa* 
ges,  upon  the  faith  of  receiving  the  freight.  If  he  was 
sot  entitled  to  receive  it,  he  has  paid  those  wages  by 
mbtake,  and  may  recover  them  back  in  this  action 
against  the  defendant,  to  whose  orders  they  were  paid« 

Swannj  on  the  same  side.  The  fourth  section  of  the 
act  for  regulating  conveyances  says,  that  all  deeds  of 
trust  and  mortgages  whatscever\  shall  be  void,  unlesa 
diey  shall  be  recorded  according  to  the  directions  of 
that  att;  that  is,  m  the  county  where  the  ^^'iand  con* 
veyed  HethJ^^  Where,  then,  is  a  deed  of  mere  personal 
property  *to  be  recorded  ?  This  shows,  that  the  le-  .  0  155 
gislature  meant  only  deeds  of  trust  and  mortgages  of 
kfuk 

C  Lee^  on  the  same  side,  contended,  that  there  was 
no  statute  respecting  conveyances  of  personal  property 
cm  valuable  consideration.  The  statute  of  frauds 
speaks  only  of  conveyances  made  on  consideration,  not 
deemed  vahuible  in  law.  The  word  g'ood  consideration, 
in  the  3d  section,  means  valuable  consideration,  other- 
wise It  would  be  repugnant. 

Jones^  contra.  It  is  contended,  now,  that  if  the 
mortgage  is  void,  and  the  plaintiff  had  no  right  to  re- 
ceive the  freight,  he  has  paid  the  expenses  of  the 
voyage  by  mistake,  and  can  recover  upon  that  ground* 
But  there  is  no  evidence  that  the  expectation  of  the 
freight  was  his  motive  for  paying  those  expenses.  On 
the  contrary,  he  did  not  pay  them  until  after  he  had 
taken  possession  of  the  vessel,  under  a  liew  contract, 
as  an  absolute  purchaser.  The  record  does  not  state 
how  much  he  disbursed,  and,  therefore,  we  cannot  say 
how  much  he  is  entitled  to  recover  back,  even  if  he  is 
entttkd  to^  recover  any  thing.  But  the  defendant  ne- 
ver received  the  money  from  the  plaintiff  for  those  dis- 
bursements. It  is  true  he  gave  orders  to  the  plaintiff 
to  pay,  but  thdse  orders  were  not  for  his  own  use,  and 
he  never  astitally  received  the  money. 
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^f'^kw  March  2^  1805. 

Batti. 

— — •     •  Marshall,  Ch.  J.    delivered  the  opinion  of  the 
court. 

This  suit  was  instituted  to  recover  the  freight  of  a 
vessel  of  which  the  plainttiF  was  a  mortgagee.  Upon 
inspecting  the  deed,  which  is  the  foundation  of  the  ac* 
tion,  it  appears  to  have  been  admitted  to  record,  on  the 
oath  of  only  two  subscribing  witnesses.  This  sug- 
gested the  preliminary  question,  whether  a  deed  of 
mortgage,  so  recorded,  was  not  absolutely  void  as  to 
creditors  and  subsequent  purchasers  i  This  question 
depends  on  the  construction  of  two  acts  of  the  legisla<^ 
ture  of  Virginia.  The  first  is  entitled  ^^  An  act  fcH- 
regulattng  conveyances."  The  4th  section  of  that  act 
^  156  ^^  W  these  words  :  *^^  All  bargains,  sales,"  &c.  The 
first  member  of  the  sentence  relatea^to  lands  only ;  the 
second  to  marriage  settlements,  wherein  either  lands 
or  personal  estate  should  be  settled ;  and  the  third  re- 
lates to  deeds  of  trust  and  mortgages.  Terms  ^  de- 
scriptive of  personal  estate  are  omitted,  but  the  word 
*'  whatsoever"  woul^  certainly  comprehend  a  mort- 
gage of  a  personal  chattel,  as  well  as  of  lands,  if  not 
restrained  by  other  words  manifesting  an  intent  to  re- 
strain them. 

It  is  argued  that  this  intent  is  clearly  manifested. 
The  whole  act  relates  to  real  estate,  except  that  part 
of  it  which  respects  marriage  settlements.  Its  tide 
is  ^^  An  act  concerning  conveyances,"  and  all  its  provi- 
sions are  adapted  to  the  conveyance  of  lands,  except 
in  the  particular  case  of  marriage  settleokents ;  ^nd  in 
that  case,  the  act  provides  expressly  for  recording  a 
settlement  of  chattels.  This  act,  it  is  said,  contains 
no  ^^  directions"  for  recording  a  deed  of  trust  or  m(»t- 
gage  for  a  personal  thing,  and,  consequently,  such  deed 
cannot  be  within  it. 

The  first  section  of  the  act  respects  convejranoes  of 
lands  only,  and  directs,  that  they  shall  be  acknowledged 
or  proved  by  the  oath  of  three  witnesses  in  the  general 
court,  or  court  of  the  district,  county,  city  or  corpora- 
tion in  which  the  lands  lie* 

The  second  respects  marriage  settlements,  and  di- 
rects, that  if  lands  be  conveyed  or  covenaajCed  to  be 
conveyed,  they  shall  be  proved  and  recorded  in  the 
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same  titatmer  im  had  bees  prescribed  in  the  first  section ;    Hodgeon 
but  if  only  slaves,  money^  or  other  personal  thing  be      ^iB. 
settledythe  deed  is  to  be  proved  and  recorded  before         ' 
the  court  of  the  district,  county,  or  corporation  in  which 
die  party  dwells,  or  as  afterwards  directed. 

The  third  section  relates  only  to  the  proving  and  re* 
cordi&g  of  livery  of  seisin* 

Tlien  follows  the  fourth  section,  which  requires, 
anaeng  other  enumerated  conveyances^  that  ^^  all  4eed8 
of  trust  and  mortgages  whatsoever"  shall  be  void  as  to 
creditors  and  subsequent  purchasers,  if  not  acknow* 
ledged  or  proved,  and  recorded  ^^  according  to  the  di-*> 
rections  *of  the  act."  There  being  no  **  directions"  *  157 
which  are  applied  to  mortgages,  unless  lands  be  con* 
veyed  in  them,  it  has  been  argued  that  such  mortga- 
ges only  as  convey  lands  are  comprehended  within 
the  act. 

The  act,  it  must  be  acknowledged,  is  verj*  obscurely 
penned  in  this  particular  respect,  and  there  is  so  much 
strength  in  the  argument  for  confining  it  to  mortgages 
of  lands,  that,  if  a  mortgage  of  a  personal  chattel  could 
be  brought  within  the  provisions  of  any  other  act,  the 
court  would  be  disposed  to  adopt  the  construction  con- 
tended for. 

The  plaintiff  insists  that  such  a  mortgage  is  com* 
prehended  in  the  2d  section  of  the  *^  Act  to '  prevent 
frauds  and  perjuries." 

That  act  avoids  fraudulent  conveyances;  and  de* 
clares,  that  deeds  of  personal  chattels,  not  upon  a  va* 
htable  consideration,  where  the  possession  remains  with 
the  donor;  or  a  reservation  of  interest  in  the  donors 
where  posMssion  passes  to  the  donee,  shall  be  fraudu- 
lent and  void,  unless  proved  and  recorded  according  to 
the  directions  of  the  act.  A  mortgage  made  on  a 
valuable  consideration  would  be  very  clearly  excluded 
from  the  2d  section,  although  the  act  contained  nothing 
further  on  the  subject.  But  to  remove  the  possibility 
of  doubt,  the  3d  section  declares,  that  the  act  shall  not 
extend  to  any  conveyance  made^  ^^  upon  good  consider- 
ation and  bonafidt*'* 

Ihe  messing  of  the  word  '^good,"  in  the  statute  of 
frauds,  is  settled  to  be  the  same  with  ^Waluabk." 

It  is,  therefore,  perfectly  clear,  that  the  case  is  alto^ 
Tot.  HL  u 
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UodgMm  gether  omitted,  or  is  provided  for  in  the  act  concemtiig 
Botti.'  conveyances.  In  a  country  where  mortgages  of  a 
■  particular  kind  of  personal  property  are  frequrat,  it 

can  scarcely  be  supposed  that  no  provision  would  be 
made  for  so  important  and  interesting  a  subject.  The 
inconvenience  resulting  from  the  total  want  of  such  a 
provision  would  certainly  be  great ;  and  die  court, 
therefore,  ought  not  to  suppose  the  case  to  be  entirely 
omitted,  if  there  be  any  legislative  act  which  may 
*  158  fairly  be  construed  ^'to  comprehend  it.  The  act  con- 
cerning conveyances,  although  not  penned  with  that 
clearness  which  is  to  be  wished,  does  yet  contain  terms 
which  are  sufficient  to  embrace  the  case,  and  the  best 
judicial  opinions  of  that  state  concur  in  this  exposition 
of  it. 

Although  the  point  was  not  direcdy  decided  in  the 
case  of  Hill  v.  Claiborne^  the  court  of  appeals  appear 
to  have  proceeded  on  this  construction;  and  Judge 
Tucker^  in  discussing  this  subject,  avows  the  same  opi- 
nion. 

Upon  a  consideration  of  the  acts  on  this  subject^ 
Butts  being  a  creditor,  it  is  the  opinion  of  the  courts 
that  the  deed  of  mortgage^  in  the  proceedings  men- 
tioned, was  void  as  to  him. 

.  The  counsel  for  the  plainrifiT  contends,  that^  although 
the  mortgage  deed  be  void,  yet  Hodgson  is  entitled  to 
recover,  because  he  has  paid  money  to  the  order  of 
Butts,  under  the  mistaken  opinion  that  he  Was  entided 
to  the  freight. 

This  allegation  is  not  made  out  in  point  of  fact. 
Hodgson  was  in  possession  of  the  vessel  as  the  absolute 
purchaser  before  he  paid  for  the  disbursements  he  is 
now  endeaw>uring  to  recover.  It  does  not  appear  that 
he  paid  diese  disbursements  in  the  confidence  of  re- 
ceiving the  freight,  or  that  he  was  not  compellable  to 
pay  them  as  owner  of  the  vessel.  The  freight  had 
previously  been  applied  by  Butts,  under  the  authority 
of  the  Hamiltons,  to  the  payment  of  a  debt  due  to  him- 
aelCi  He  had  a  right,  as  a  general  creditor,  to  reuin 
that  freight  as  against  the  original  owners,  or  their  as- 
,  signee. 

The  court  is  of  opinion,  that  dte  judgment  of  the 
eiircuit  court  is  to  be  affirmed  with  costs. 
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•UNITED  STATES  v.  BENJAMIN  MORE.(a) 

ERROR  to  the  circuit  court  of  the  district  of  Colum-  No  apoeti  or 
bia,  sitting  at  Washington,  upon  a  judgment  in  favour  u^kactM^ 
of  the  traveraer,  on  a  demurrer  to  an  indictment  for  mi/ cm^,  from 
taking  unlawful  fees  as  a  justice  of  the  peace  iotiiit^^^^ 
county  of  Waahmgton*  eourt   of  the 

The  indictment  was  as  follows,  viz.  **  United  States,  ^^^  ^  ^^ 
District  of  Columbia  and  County  of  Washington,  to    QiMre,  vhe- 

\^it,  thertheaetof 

"  The  jurors  for  the  United  States,  for  the  district  ^ighSfl^ 
of  Columbia,    and  county  of   Washington  aforesaid,  fees  of  joaUew 
upon  their  oath  present,  that  Benjamin  More,  late  of  the  ?J  5ie  dSIS 
coun^  of  Washington  aforesaid,  gentleman,  on  the  10th  of  Coiambia, 
day  of  December,  in  the  year  of  our  Lord  one  thousand  ««nj|ffeetth<»e 
eight  hundred  and  two,  then  being  one  of  the  justices  of  ^r^ui  ^^m^ 
the  peace  of  the  United  States,  for  the  county  of  Wash-  m»w«w»  when 
ington  aforesaid,  at  the  county  of  Washington  aforesaid,  pa^^^^  ^*' 
by  colour  of  his  said  office,  unlawfully  and  unjusdy  did 
demand,  extort,  receive  and  take,  of  and  from  one  Ri* 
chard  Spalding,  constable,  acting  for  and  on  behalf  of 
one  Joseph  Hickman,  the  sum  of  twelve  cents  and  a 
half  cent,  lawful  current  money  of  the  United  States, 
for  and  as  his  fee,  for  executing  and  doing  the  duties  of 
his  said  office,  to  wit,  for  rendering  and  giving  judgment 
upon  a  warrant  for  a  small  debt,  in  a  case  between  the 
said  Joseph  Hickman,  plaintiff,  and  one  Joseph  Dove, 
defendant,  in  contempt  of  the  taw,  to  the  great  damage 
of  them  die  said  Richaurd  Spalding  and  Joseph  Hick- 
man, and  against  the  peace  and  government  of  the  Uni- 
ted States* 


u 


T        ^   ii)r  f  United  States  Attorney^  for 

JOHK  T.  Mason,  |    the  district  of  CplumUa?* 


*To  this  indictment  there  was  a  general  demurrer         ^l$Q 
and  joinder,  and  judgment  in  the  court  bdow  f6r  the 
traverser y  at  July  term,  1803.(*) 

J  a)  Present  MarahdO,  Ch.  J.  CuMng,  Patertoth  Choitt  ffoM^grten^ 
{ JohnMOUt  Juideet. 

(fi)  In  the  court  below*  the  opinions  of  the  judges  were  delivered 
to  the  following  effect. 

^&AscB*  !•   The  question  to  be  decided  upon  tlus  demurrer 
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United  sutei      ^^Moson,  attorney  for  the  United  States  for  iht  dbtrict 
Moire.       ^^  Columbia*     The  act  of  congress  of  February  27, 

iB»  whether  the  act  of  congress,  for  abolishing  the  fees  of  justices' 
of  the  peace,  in  the  district  of  Colurobiay  can  affect  those  josttces 
who  \4'ere  in  commission  before,  and  at  the  time  when  that  act 
passed,  and  who  accepted  their  commissions,  while  those  fees  were 
legfaily  annexed  to  the  office. 

The  points  made  in  the  argument  of  this  cause  are  importaott 
and  some  of  them  not  altogether  clear  of  doubt. 

It  has  been  contended  that  congress,  in  legislating  for  the  district 
of  Columbia,  are  not  bound  by  any  of  the  prohibitions  of  the  con- 
stitutioa 

But  this  is  a  doctrine  to  which  I  can  never  assent.  Can  it  be 
said,  that  congress  may  pass  a  bill  of  attainder  for  the  district  of 
'Columbia  ?  That  congress  may  pass  laws  ex  poitfacf  in  the  dis- 
trict, or  order  soldiers  to  be  quartered  upon  us  in  A  time  of  peace, 
or  make  our  ports  free  ports  of  entry,  or  lay  dutieslupon  our  ex* 
ports,  or  take  away  the  right  of  trial  by  jury,  in  criminal  prosecu- 
tions. 

Yet,  all  this  they  may  do,  if,  in  legislating  for  the  district  of  Co- 
lumbia, they  are  not  restricted  by  the  express  prohibitions  of  (he  con- 
stitution. The  words  must  be  positive  and  strong  indeed,  to  justi- 
fy such  a  construction*  The  only  clause  from  which  such  an  infer- 
ence can  possibly  seem  to  flow,  is  thst  which  sajrs,  **  congress  shall 
have  power  to  exercise  txcbuine  legislation  in  aU  coMf  oAa(«oe«er, 
over  such  district,"  ^. 

But  the  whole  instrument  is  to  be  taken  toj^ther,  and  every  part 
is  to  be  made  consistent  with  the  residue,  if  possible.  That  con* 
gress  may  legislate  "  in  all  cases  whatsoever,  over  such  district/* 
&e.  is  the  general  proposition,  and  the  prohibitions  are  the  excep- 
tions. The  true  construction  is,  that  congress  may  legislate  for  us, 
in  all  cases  where  they  are  not  prohibited  hy  other  parts  of  the  oon- 
stitution.  The  express  commands  of  the  constitution  operate  aa 
prohibitions  of  evecy  thing  repugnant  to  such  commands.  Jh  evesy 
case,  therefore,  where  xongre#§  are  not  bound,  either  by  the  com- 
mands or  prohibitions  of  the  constitution,  they  have  a  discretionaty 
power  to  legislate  over  the  district. 

The  constitution  was  made  for  the  benefit  of  every  citixen  of  the 
United  States,  and  there  is  no  such  citizen,  whatever  may  be  his 
condition,  or  wherever  he  may  be  situated  withTn  the  limits  of  the 
territory  of  the  United  States,  who  has  not  a  right  to  the  protectioa 
it  affords. 

If  congress  are  bound  by  the  constitution  in  legislating  for  thu 
district,  then  it  becomes  proper  to  test  the  validity  of  their  l^s- 
Utive  acts,  respecting  the  district,  by  the  provisions  of  the  coQsti- 
tution. 

The  3d  article  of  the  constitution  provides  for  the  independeaee 
of  the  judges  of  the  courts  of  the  United  States,  by  certain  regu- 
lations ;  one  of  which  is,  that  they  shall  receive,  at  stated  times,  a 
compensation  for  their  services,  tuAicA  ihaU  not  be  diminished  durit^ 
their  continuance  in  office. 

The  act  of  confess  of  37th  of  February,  1801,  which  consti- 
tutes the  office  of  justices  of  the  peace,  and  empowers  them  to  ttj^ 
personal  demands,  of  the  value  of  20  doUars,  ascertains  the  com- 
pensation which  Uiey  ^haU  have  for  their  services  in  hdding  tbeic 
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leoif  *to1.  5.  p.  2/1.  8-  11.  decla«8,  **  that  there  shall  Uwted  Stot« 
be  appointed  m  and  for  each  of  the  said  counties,  (in       ^orc 

courtSi  and  trying  those  causes.  This  compensation  is  given  in 
the  ibnn  of  fees,  payable  when  the  services  are  rendered.  The 
causes  of  which  they  h^ive  cognisance,  are  causes  arising  under  the 
laws  of  the  United  States,  ^nd,  therefore,  the  power  of  trying 
them  is  ];>art  of  the  judicial  power  mentioned  in  the  third  article  m 
the  constitution,  which  expressly  declares,  that  the  judicial  pow- 
er of  the  United  States  shall  extend  to  all  cases  arising  under  those 
laws- 
It  is  diiBcult  to  conceive  how  a  magistrate  can  lawfully  ut  in 
iudgment,  exercisin|^  judicial  powers,  and  enforcing  his  judgments 
by  process  of  law,  without  holdiug  a  court.  I  consider  such  a  court, 
thus  exercising  a  part  of  the  judicial  power  of  the  United  States,  as 
an  inferior  court,  and  the  justice  of  the  peace  as  the  judge  of  that 
court.  It  is  unnecessary  in  this  cause  to  decide  the  question  whe- 
ther, as  such,  he  holds  his  office  during  good  behaviour ;  but  that 
his  compensation  shall  not  be  diminished  during  his  continuance 
in  office,  seems  to  follow  as  a  necessary  consequence  from  the  pro- 
visions of  the  constitution.  It  has  been  contended,  that  the  com- 
pensation of  the  justice  of  the  peace  is  not  within  this  provision  of 
the  constitudon,  because  the  act  of  congress  has  not  appointed  the 
ttated  tirrua  at  which  it  shall  be  paid.  It  is  true,  that  the  act  o£ 
congress^has  not  said  that  the  compensation  shall  be  paid  on  any 
particular  day  and  month ;  but  it  may,  perhaps,  be  a  compliance 
with  the  clause  of  the  constitution,  which  requires  that  it  shall  be 
receivable  at  stated  times,  to  say  that  it  shall  be  paid  when  the  ser- 
vice is  rendered.  And,  we  are  rather  to  incline  to  this  construc- 
tion, than  to  suppose  the  command  of  the  constitution  to  have  been 
disobeyed. 

If,  therefore,  the  constitution  of  the  United  States  is  obligatory 
upon  congress,  when  legislating  for  this  district;  if  a  justice  of  the 
peace  is  a  judge  of  an  inferior  court  of  the  United  States ;  and  if 
his  compensation  has  once  been  fixed  by  law,  a  subsequent  law  for 
diminishing  that  compensation  (a  fortiori  for  akoUahing  it)  cannot 
affect  that  justice  of  the  peace  during  his  continuance  in  office ; 
whatever  enect  it  may  have  upon  those  justices  who  have  been  ap- 
pointed to  office  since  the  passing  of  the  act 

.MiissBAiiL,  J/conourred* 

Kilty,  Ch.  J.  This  is  an  indictment  at  common  law,  against 
the  defendant,  a  justice  of  the  peace*  for  having,  under  colour  of 
bis  office,  exacted  and  taken  an  illegal  fee,  as  therein  described* 

The  demurrer  admits  his  being  a  justice,  and  the  exaction  and 
receipt  of  the  fee,  and  rests  the  defence  on  the  legality  of  such  con- 
duct. 

The  legality  of  exacting  and  taking  fees,  under  colour  of  a  public 
office,  must  depend  on  the  express  authority  of  law,  and*  therefore^ 
the  question  must  turn  upon  the  acts  which  have  passed  on  this 
subject,  as  it  respects  the  district  of  Columbia. 

The  justices  of  the  peace  were  allowed  expressly  to  receive^* 
for  their  services,  by  the  act  of  February,  1801,  section  11.  and  by 
the  4th  section  of  the  act  of  March,  1801,  t6ey  were,  as  commis- 
sioners, entitled  to  certalnyeec  and  emolumentt. 

It  is  possible,  that  if  the  11th  section  had  only  provided  for  the 
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Ottited  stftt«i  jijg  district  of  Cokmbia,)  »such  number  of  discitet  per* 
More.  sons,  to  be  justices  of  the  peace,  as  the  President  of  the 
•  United  States  shall,  from  time  to  time,  think  expedient, 

appointment  of  justices,  without  speaking  of  their  fees,  the  1st  sec- 
tion, adopting  the  laws  of  the  two  states,  might  have  had  the  effect 
of  giving  them  the  fees  provided  by  the  laws  of  Marylatid.  But  an 
inquiry  into  this  part  of  the  subject  is  not  important,  because,  as  it 
has  been  observed  in  the  course  of  the  argument,  so  much  of  those 
two  acts  as  provides  for  the  compensation  to  the  justices,  is  repeal- 
ed by  the  act  of  May,  1802 ;  and  it  is  not  material  to  determine  by 
which  of  the  sections  the  provision  was  made. 

The  act  of  1802,  section  8.  having  positively  decUufed  that  this 
provision  was  repealed,  and  having  thereby  left  no  power  existing 
to  demand  the  fees  before  allowed,  it  remains  only  to  examine  into 
the  ground  on  which  the  latter  act  is  alleged  to  be  unconstitutional 
and  void. 

According  to  the  course  which  has  been  porsaed  by  the  supreme 
court,  it  appears  unnecessary  to  say  any  tiling  about  the  power  of 
a  court  to  examine  into  the  constitutionality  of  a  law,  until  a  case 
has  been  made  out  to  justify  such  an  inquiry.  But,  taking  the  pow«r 
for  granted,  we  are  to  inquire  how  it  is  called  for  in  the  present 
instance. 

In  testing  an  act  of  the  legislature  by  the  constitution,  nothing' 
less  than  the  positive  provisions  of  the  latter  can  be  resorted  to,  and 
without  absolute  restriction  by  the  constitution,  the  legislative  power 
is  omnipotent  over  subjects  submitted  to  it.  We  must,  therefore, 
reject  the  idea  of  judging  this  act  on  the  principles  of  a  contract, 
and  setting  it  aside  as  an  infraction  of  such  contract. 

In  support  of  the  position,  that  the  act  of  May,  1803,  is  uneonati* 
tutional  and  void,  the  following  arguments  have  been  urged  : 

1.  That  a  lustice  is  a  judicial  officer. 

2.  That  a  justice  is  a  cuurt. 

3.  That  a  justice  shall  receive  for  his  services  a  compttuatioM^ 
which  shall  not  be  diminished  during  his  continuance  ia  office ;  and 
that,  therefore,  taking  away  his  fees,  by  repealing  the  act  which 
gave  them,  is  diminishing  his  compensation,  and  is  contrary  to  the 
constitution. 

The  nature  of  some  of  the  duties  confided  to  a  justice  of  the  peace 
may  make  him  a  judicial  officer  ;  and  he  might  even  be  admitted  ta 
I  be  a  court,  without  brining  him  within  the  provisions  of  the  con- 

stitution. The  first  section  of  the  third  article  speaks  of  the  judicial 
power  of  the  United  States*  It  declares  what  courts  it  shall  be  vest* 
ed  in,  and  then  provides,  that  the  judges  of  such  courts  shall  hold 
their  offices  during  good  behaviour,  and  shall,  at  stated  times,  receive 
for  their  services,  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office. 

When  we  consider  this  instrument  as  constituting  a  general  go« 
vemment,  and  defining,  amongst  others,  its  judicial  power,  we  must 
take  it  in  its  most  extensive  sense,"^  as  applying  to  the  whole  of  the 
United  States,  and  not  to  a  particular  territory. 

I  consider,  therefore,  that  the  judicial  power  given  to  the  travers*- 
er,  as  a  justice  of  the  peace,  is  not,  in  the  sense  of  the  constitutioa* 
Ihe  Judicial  power  of  the  United  State*  /  and  that  sudi  justice  is  not 
such  a  court  as  is  provided  for  in  the  article  and  section  in  question* 
The  justice  does  not,  according  to  that  article  and  section,  hold  hia 
1 
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to  coQ^ue  in  office  five  *years»    And  such  justice^,  United  Sfn^ 
haviog  taken  an  oath  for  the  faithful  and  impartial  dis-       More, 
charge  of  the  duties  of  the  office,  shall,  in  all  matters     ■   '  ■■ 

office  during  goad  behaviour ;  nor  can  the  power  of  receiving  certain 
fees,  which  was  given  by  the  act  of  1801,  be  strained  to  mean  <*  re* 
ceiving  at  stated  times  a  compensation  for  his  services." 

The  second  section  of  the  tiiird  article  declares  what  subjects  the 
judioial  power^  given  by  the  first  section,  shall  extend  to.  And  by 
comparing  these  subjects  with  those  which  are  cognisable  by  the 
justice  in  the  present  case,  it  will  confirm  the  position,  that  this  ju- 
dicial power  is  not  that  of  the  United  State*,  and  is  not  provided  for 
by  this  part  of  the  constitution. 

Congress,  in  organizing  the  judiciary  according  to  the  constitu- 
tion, have  created  a  supreme  court,  and  inferior  courts.  Some  of 
tiie  latter  extend  over  certain  circuits  composed  of  different  states, 
and  others  are  confined  to  the  respective  states  ;  but  in  ail  of  them 
it  is  the  judicial  power  of  the  United  States  which  is  carried  into 
effect. 

I  consider  this  judicial  power  as  being  different  in  its  object  and 
nature  from  that  which  may  be  the  eflect  of  the  legislative  power 
giyen  to  congress  over  this  territory,  or  of  their  power  to  make 
rules,  &c.  for  such  places  as  may  become  their  property. 

In  order  to  show  that  the  restrictions  contained  in  the  first  section 
of  the  third  article  of  the  constitution  do  not  extend  to  a  justice  in 
the  district  of  Columbia,  it  may  be  necessary  to  make  some  inquiry 
into  the  principles  on  which  the  district  is  erected. 

Without  endeavouring  to  solve  all  the  difficulties  which  have  been 
mentioned  in  the  course  of  the  argument,  I  am  persuaded  that  the 
following  positions  are  correct:  That  the  district  of  Columbia, 
though  belonging  to  the  United  States,  and  within  their  compass,  is 
not.  Tike  a  state,  a  component  part,  and  that  the  provisions  of  tlie 
constitution,  which  are  applicable  particularly  to  the  relative  situa- 
tion of  the  United  States  and  the  several  states,  are  not  applicable 
to  this  district. 

That  the  power  of  congress  to  legislate  for  the  district  arises 
from  the  positive  direction  of  the  constitution,  in  the  8th  section 
of  the  first  article ;  and  it  may  be  here  material  to  attend  to  the 
words  **  exeluaive  Ufgiiiaticn,**  and  to  discover  their  meaning  and 
fHrigin. 

By  the  constitution,  the  legislative  power  of  congress  is  confined 
to  certaun  objects,  and  leaves  to  the  several  states  a  portion  of  the  le- 
gislative power  which  they  before  possessed.  But  it  was  the  inten- 
tion of  the  framers  of  the  constitution,  to  devest  the  ten  miles  square 
of  the  privileges  of  a  state,  and  to  give  to  congress  the  whole  and 
exclusive  power  of  legislation,  as  well  on  the  subjects  which  had 
been  left  to  the  states,  as  on  those  which  had  been  taken  from  them 
and  given  to  the  general  government ;  that  the  ten  miles  square  is 
not  in  a  situation  to  become  a  state  without  an  amendment  in  the 
constitution,  and  therein  differs  from  the  other  territories  belonging 
to  the  United  States  ;  that  the  word  exclusive  meaning  only  free 
from  the  power  exercised  by  the  several  states,  the  legislative  pow- 
er to  be  exercised  by  congress  may  still  be  subject  to  the  general  re- 
straints contained  in  the  constitution,  though  it  includes  subjects 
both  of  a  gfeneral  and  local  nature.  Thus  they  are  restrained  from  sus- 
pending the  writ  of  habeas  corpus,  unless  in  the  cases  allowed  ;  from 
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Vnitad  States  civil  and  criminal,  and  in  whatever  ^relates  to  the  con« 
More.       servation  of  the  peace,  have  all  the  powers  vested  in^ 
"'  and  shall  perform  all  the  duties  required  of,  justices  of 

the  peace,  as  individual  magistrates,r  by  the  laws  herein 
before  continued  in  force  in  those  parts  of  the  said  dis-* 
trict  for  which  they  shall  have  been  respectively  appoint-* 
ed ;  and  they  shall  have  cognisance  in  personal  demands 
to  the  value  of  20  dollars,  exclusive  of  costs,  which  sum 
they  shall  not  exceed,  any  law  to  the  contrsury  notwith* 
standing ;  and  they  shall  be  entitled  to  receive  for  their 
services,  the  fees  allowed  for  like  services  by  the  laws 
herein  before  adopted  and  continued  in  the  eastern  part 
of  said  district, 
f  By  the  4th  section  of  the  act  of  congress  of  Sd 
Marchy  1801,  voL  5.  p.  288.  the  magistrates  are  consti- 
tuted a  board  of  commissioners,  with  certain  duties  and 
fees  annexed  to  that  office.  And  by  the  act  of  3d  of 
May^  1802,  vol.  6.  p.  181.  s.  8.  it  is  enacted,  ^  that  so 
much  of  two  acts  of  congress,  the  one  passed  on  the  27th 
of  February*  1801,  entitled  ^^An  act  concerning  the 
district  of  Columbia,"  the  other  passed  the  3d  (hiy  of 
March,  1801,  supplementary  to  the  aforesaid  act,  as  pro* 
vides  for  the  compensation  to  be  made  to  certain  justices 
of  the  peace  therebv  created,^'  ^^  shall  be,  and  the  same 
is  hereby  repealed.  The  question  for  the  decision  of 
this  court  is,  whether  congress  had  a  constitutional  right 
thus  to  abolish  the  fees. 

passing  (within  and  for  the  district)  a  bill  of  attainder,  or  ex  pott 
jacto  law ;  from  laying  therein  a  capitation  tax ;  from  granting  therein 
any  title  of  nobility ;  mm  making  therein  a  law  respecting  the  esta- 
blishment of  religion,  or  abridging  the  freedom  of  speech,  or  of 
the  press  ;  and  from  quartering  soldiers  therein,  contrary  to  the  third 
^  amendment 

But  when  congress,  in  exercising  exclusive  leg^islation  over  this 
territory,  enact  laws  to  give  or  to  take  away  the  fees  of  the  justices 
of  the  peace,  such  laws  cannot  be  tested  by  a  provision  in  the  con- 
stitutioHt  evidently  applicable  to  the  judicial  power  of  the  whole 
United  States,  and  containing  restrictions  which  cannot,  in  their  na- 
ture, affect  the  situation  of  the  justices,  or  the  nature  of  the  com- 
pensation. 

However  ingeniously  the  question  has  been  argued,  I  cannot  feel 
anv  doubt  in  my  mind  on  it.  Nor  can  I  perceive  any  legal  or  justifi- 
able ground  under  which  the  direction  of  the  act  of  1802  has  been 
disregarded.  I  am,  therefore*  of  opinion,  that  the  judgment  on  the 
demurrer  should  be  for  the  United  States. 

But  the  judgment  of  the  court  is  for  the  defendant. 
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yoneSj  contra.     By  the  act  of  1801,  certain  fees  were  United  state* 
annexed  to  the  office  of  justice  of  the  peace.     The  tra-      More. 
Verser  was  appointed  under  that  act,  and  while  the  fees    - 
*were  thus  annes:ed.(a)     The  principle  we  contend  for        *  166 
is,  that  he  was  a  judge  of  an  inferior  court  of  the  Uni- 
ted States,  and  protected  by  the  third  article  of  the  con- 
stitution, which  declares,   that   *^  the  judges,  both  of 
the  supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behaviour,  and  shall,  at  stated  times,  receive 
a  compensation  for  their  services,  which  shall  not  be  di« 
minished  during  their  continuance  in  office." 

A  law  for  abolishing  the  fees  can  only  affect  those  jus- 
tices who  have  been  appointed  since  the  passage  of  that 
law. 

It  has  been  decided  in  this  court,  in  the  case  of  Mar^ 
hury  V.  Madison^  (ante^  vol.  1.  p.  162.)  that  a  justice  of 
the  peace  in  the  district  of  Columbia  does  not  hold  his 
office  at  the  will  of  the  president. 

The  power  to  make  laws  is  expressly  given ;  the  power 
to  repeal  is  not,  but  necessarily  follows.  So  the  power 
of  appointment  necessarily  implies  the  power  of  remo- 
val, according  to  the  maxim,  cujus  est  dare^  ejus  est  dis* 
ponere*  This  principle  was  settled  in  congress  in  the 
year  1^69,  after  long  debate  upon  the  tenure  of  office  of 
secretary  of  state,  and  was  expressed  by  means  of  a 
clause  in  the  law  directing  what  officer  should  take 
charge  of  the  papers  in  that  department,  when  the  secre* 
tyy  of  state  should  be  removed  by  the  prestdAit*  Con- 
gress has  no  power  to  limit  the  tenure  of  any  Qffice  to 
which  the  president  is  to  appoint,  unless  in  the  case  of  a 
judge  under  the  constitution.  The  position  for  which 
we  contend  is  justified  by  principle.  The  jurisdiction 
given  to  a  justice  of  the  peace  makes  him  a  judge  of  an 
inferior  court.  Lord  Coke  defines  a  court  to  be  a  place 
tvhere  justice  is  judicially  administered;  and  this  defini- 
tion  is  recognised  by  Blackstone.  Certain  powers  are 
incident  to  all  courts,  as  to  commit  for  contempts  in 
court ;  for  there  is  a  difference  between  courts  of  re- 
cord, and  courts  not  of  record,  as  to  contempts  out  of  - 
court. 

(a)  This  ftot  doefl  not  appear  in  thereeord,  but  it  was  agreed,  by  the 
•oaniel  on  both'bidei,  that  tbe  record  should  be  90  aiftended  as  to  bring;  > 
the  whole  merits  of  the  cause  before  the  courtt 
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United  sutei  «By  the  act  of  ISOl,  the  justices  of  the  peace  are  to 
Mm.  h^v^  ^^  same  powers,  in  all  matters  civil  and  criminal^ 
■  as  were  exercised  by  the  justices  of  the  peace  in  Mary^^ 

land.  In  resorting  to  the  Maryland  code  of  laws,  we 
find  a  very  early  act  of  assembly,  which  gives  to  justices 
of  the  peace  the  power  of  punishing  contempts  in  their 
presence.  Indeed,  they  possess  a  vast  accumulation  of 
powers.  They  may  inflict  whipping,  imprisonment,  and 
fine  as  high  as  500  pounds  of  tobacco.  They  have  a 
much  more  extensive  jurisdiction  than  many  more  re- 
gular courts.  They  have  cognisance  of  ctvU  controver* 
sies  of  the  value  of  20  dollars.  They  hold  courts,  ihey 
try  causes,  they  give  judgments,  and  issue  executions^ 
£very  one  who  consults  the  index  to  the  laws  of  Mary- 
land, must  be  satisfied  that  the  justices  of  the  peace 
constitute  very  in^portant  tribunals,  and  it  is  inunaterial 
by  what  name  they  are  called ;  they  administer  justice 
judicially ;  they  have,  therefore,  the  power  to  hold  a 
court.  The  traverser  was  appointed  before  the  repeal* 
He  had  a  compensation  which  is  taken  away  by  the  re* 
peal.  It  is,  therefore,  so  far  unconstitutional.  It  is  no 
objection  that  the  tenur^  of  office  is  limited  to  five  years. 
It  is  not  the  tenure,  but  the  essence  and  nature  of  the 
office,  which  is  to  decide  this  question.  If  the  limitatioa 
to  five  years  makes  a  dilFereRce,  it  would  be  an  evasion 
of  the  constitution.  But  it  is  of  no  consequence  bow 
congress  have  determined  the  tenure.  It  is  established 
by  the  cQS3|itution.  ^ 

Masan^  in  reply.  The  constitution  does  not  apply  to 
this  case.  The  constitution  is  a  compact  between  the 
people  of  the  United  States  in  their  individual  capaciQr, 
and  the  states  in  their  political  capacity. 

Unfortunately  for  the  citizens  of  C<dumbia,  they  are 
not  in  either  of  these  capacities. 

The  2d  section  of  the  third  article  of  the  constitution 
declares,  ^^  that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  in  law  and  equity,  arising  under 
this  constitution,  the  laws  of  the  United  States  and 
treaties  made,  or  which  shall  be  made,  under  their  audio- 
rity ;  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  to  all  cases  of  admiralty  and 
'  ipaaritime  jurisdiction ;   to  controversies  to  which  ^e 
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Uaited  Staties  shall  be  a  party ;  to  ^controversies  be-  United  sutA 
tween  two  or  more  states ;  between  a  state  and  citizens       Move. 
of  another  state;  between  citizens  of  different  states;  '■■ 

between  citizens  of  the  same  state  claiming  lands  under 
grsmts  of  different  states ;  and  between  a  state  and  the 
citizens  thereof,  and  foreign  states,  citizens  or  subjects*" 

The  judicial  power  of  the  United  States  can  only  ex» 
teiKl  to  the  cases  enumerated ;  but  the  judicial  power 
exercised  in  the  district  of  Columbia  extends  to  other 
cases,  and,  therefore,  is  not  the  judicial  power  of  the 
United  States.  It  is  a.power  derived  from  the  power 
pven  to  ccMigress  to  legislate  exclusively  in  all  cases 
whatsoever  over  the  district.  And  it  is  under  this 
clause  of  the  constitution  that  congress  have  created 
justices  of  the  peace,  and  given  them  power.  Congress 
are  under  no  corUrol  in  legislating  for  the  district  of 
Columbia.  Their  power,  in  this  respect,  is  unlimited* 
If  cmigress  omnot  limitr  the  tenure  of  the  office,  but  it 
must  be  during  good  behaviour,  then  a  law  might  be 
paased  without  the  concurrence  of  the  legislative  will. 

I   understand  the   case  of  Marbury  v.  Madison  to 
have  dedded  only  that  the  justices  held  during  good  • 
behaviour  for  five  years  upder  the  law ;  and  not  generally 
durifig  good  behaviour,  under  the  constitution. 

The  general  provisions  of  the  constitution  do  not 
apply  to  our  case*  We  are  the  people  of  congress. 
They  ale  to  legislate  for  us,  and  to  their  laws  we  must 
submit. 

Jonesm  The  ejiecutive  power  exercised  within  the 
district  of  Ccdumbia  is  the  executive  power  of  the 
Unked  States*  The  legislative  power  exetcised  in  the 
district  is  the  legislative  power  of  the  United  States* 
And  what  reason  can  be  given  why  the  judicial  power  ^ 
exercised  in  the  district  should  not  be  the  judicial 
power  of  the  United  States?  If  it  be  not  the  judicial 
power  of  the  United  States,  of  what  nation,  state  or 
political  society  is  it  the  judicial  power  I  All  the  officers 
in  the  district  are  officers  of  the  United  States. 

*By  the  2d  section  of  the  third  article  of  the  eon*        4t  Jg^ 
stitution,  the  judicial  power  of  the  United  States  is 
to  extend  to  all  cases  arising  under  the  laws  of  the  Uni« 
ted  States.     AU  the  laws  in  force  in  the  district  are 
laws  of  the  United  States^  and  no  case  can  arise  which 
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Unitod  States  is  not  to  be  decided  by  thoM  laws.  What  jidgciat 
More,  power  is  that  which  is  exercised  by  the  circuit  court  o£ 
I  the  district  i    They  certainly  exercise  a  very  respecta- 

ble part  of  the  judicial  power  of  the  United  States* 
Was  it  ever  contended  that  c6ngr^ss  could  limit  the 
tenure  of  Ae  offices  of  the  judges  of  that  court  i  or 
that  the  judges  were  not  liable  to  impeachment  under 
the  constitution  i 

February  13. 

The  Chief  jfustiee  suggested  a  doubt  whether  the 
appellate  jurisdiction  of  this  court  extends  to  Cfimmat 

Cti8e9» 

Febrtiary  22. 

MoBafiy  in  support  of  the  appellate  jurisdiction  oC 
this  court  in  criminal  cases. 

By  the  1st  section  of  the  third  article  of  the  consti- 
tution, the  judicial  power  of  the  United  States  b  vest* 
ed  in  one  supreme  court,  and  in  such  inferior  courts  aa. 
the  congress  may,  from  time  to  time,  ordain  and  es«> 
tablish* 

By  the  2d  section  it  is  extended  to  all  cases  in  kxw 
and  equity  arising  imder  the  laws  of  the  United 
States.  This  is  a  cs^e  in  law  arising  under  the  lawa 
oi  the  United  States,  and  is,  therefore,  within  that  sec«» 
tion. 

*^  In  all  cases  affecting  ambassadors,  other  puUic 
ministers  and  consuls,  and  those  in  which  a  state  shall 
be  party,  the  supreme  court  shall  have  original  ys^iz^ 
diction.  In  <dl  the  other  cases  before  mentioned^  the 
supreme  coxxtt  shall  have  appellate  jurisdiction,  both  as- 
to  law  and  fact,  with  such  exceptions^  and  under  such 
regulations^  as  the  congress  shall  make*" 
^170  ^Congress  has  made  no  exception  of  criminal  cases* 

I  understand  it  to  have  been  said  by  this  courts  that  it 
*  is  necessary  that  ccmgress  should  have  made  a  regular 

tion  to  enable  this  court  to  exercise  its  appellate  juris* 
diction.  Upon  this  point  I  consider  myself  bound  by 
llie  case  of  Clarke  v.  Bazadone^  ante^  vol.  1.  p.  242.  It 
Is  clear,  then,  that  this  court  has  the  jurisdiction,  md 
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the  only  question  is,  whether  congress  has  mkde  such  a  United  ststes 
regulation  as  will  enable  this  court  to  exercise  it  Mwe. 

Such  a  regulation  is  contained  in  the  \^th  section  of 

the  judiciary  act  ofl7S%  voL  1*  p.  58, 59.  which  enacts, 
^^  that  all  dhe  before-mentioned  courts  of  the  United 
States  shall  have  power  to  issue  writs  of  scire  facias^ 
habeas  corpus^  and  all  other  writs,  not  specially  provi- 
ded for  by  statute,  which  may  be  necessary  for  the  ex- 
ercise  of  their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law.*'  The  writ  of  error  in 
a  criminal  case  is  a  writ  not  provided  for  by  statute,  and 
necessary  for  the  exercise  of  the  appellate  jurisdiction 
given  to  the  supreme  court  by  the  constitution,  and 
agreeable  to   the  principles  and  usages  of  law*     This  ^ 

court  has,  therefore,  the  power  to  issue  it- 
There  is  no  reason  why  the  writ  of  error  should  be 
confined  to  civil  cases.  A  man^s  life,  his  liberty  and 
bis  good  name,  are  as  dear  to  him  as  his  property ; 
and  inferior  courts  are  as  liable  to  err  in  one  case  as  in 
the  other.  There  is  nothing  in  the  nature  of  the  cases 
which  should  make  a  difference  ;  nor  is  it  a  novel  doc- 
trine that  a  writ  of  error  should  lie  in  a  criminal  case« 
They  have  been  frequent  in  that  country  from  which 
we  have  drawn  almost  all  our  forms  of  judicial  proceed- 
ings. 

It  is  true,  that  it  is  expressly  given  by  the  act  of  con- 
gress of  1789,  in  civil  cases  only,  but  it  does  not  thenca 
foUow  that  it  should  be  denied  in  criminal. 

Marshall,  Ch.  J.  If  congress  had  erected  infe- 
rior courts,  without  saying  in  what  cases  a  writ  of  error 
or  appeal  should  lie  from  such  courts  to  this,  your  *ar-  ^  n\ 
gument  would  be  irresistible;  but  when. the  constitu- 
tion has  given  congress  power  to  limit  the  exercise  of 
our  jurisdiction,  and  to  make  regulations  respecting  its 
exercise ;  and  congress,  under  that  power,  has  proceed- 
ed to  erect  inferior  courts,  and  has  said  in  what  cases 
a  writ  of  error  or  appeal  shall  lie,  an  exception  of  all 
other  cases  is  implied.  And  this  court  is  as  much  bound 
by  an  implied  as  an  express  exception. 

Mason.     When  legislating  over  the  district  of  Co^ 
lumbia,  congress  are  bound  by  no  constitution.     If  they  ^ 
are,  they  have  violated  it  by  not  giving  us  a  republican 
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united  states  form  of  government.     The  same  observation  wi^^  also^ 

More.      apply  to  Louisiana.  ''^"^^^ 

'-— ~"        The  act  of  congress  which  gives  ^  writ  of  error  to 

the  circuit  court  of  this  district,  differs,  in  soine  re» 

spects,  from  that  which  gives  the  writ* of  error  to  the 

other  courts  of  the  United  States. 

The  words  of  the  judiciary  act  of  1789,  section  22. 
are,  ^^  and  upon  a  like  process  (that  is,  by  a  writ  of  er- 
ror, citation,  &c.)  may  final  judgments  and  decrees  in 
civii  actions^  and  suits  in  equity  in  a  circuit  court,"  &c^ 
^  be  reversed  or  affirmed  in  the  supreme  court." 

But  in  the  law  concerning  the  district  of  Columbia, 
8.  8.  vol.  5.  p.  270.  the  expressions  are,  ^^  that  any  final 
judgment,  drder,  or  decree  in  said  court,  wherein  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the 
value  of  one  hundred  dollars,  may  be  re-examined,  and 
reversed  or  affirmed  in  the  supreme  court  of  the  Uni-^ 
ted  States,  by  writ  of  error  or  appeal,  which  shall  be 
prosecuted  in  the  same  manner,  under  the  same  regula-* 
tions,  and  the  same  proceedings  shall  be  hadtherein, 
as  is,  or  shall  be,  provided  in  die  case  of  writs  of  error 
•  on  judgments,  or  appeals  upon  orders  or  decrees  reti* 
^       dered  in  the  circuit  court  of  the  United  States." 

In  this  section,  if  the  words  respecting  the  value  of 

the  matter  in  dispute  were  excluded,  a  writ  of  error 

would  clearly  lie  in  a  criminal  case,  under  the  general 

^  expression,  any  final  judgment.     Then  do  those  words 

respecting  the  value,  exclude  criminal  cases  ?     Suppose 

y  170        *the  court  below  had  imposed  a  fine  of  more  than  lOO 

dollars,  the   case   would  have  been  within  the  express 

^    words  of  the  act.     So  it  would  have  been,  if  a  penalty 

of  more  than  100  dollars  had  been  imposed  by  law; 

But  this  court  has  exercised  appellate  jurisdiction  itk 
a  criminal  case.  United  States  v.  Simms^  ante^  voL  1. 
p.  252. 

Marshall,  Ch.  J.     No  question  was  made,  in  that 
^  case,  as  to  the  jurisdiction.     It  passed  sub  siientto^ 

and  the  court  does  not  consider  itself  as  bound  by  that 
case. 

^  Mason.     But  the  traverser  had  able  counsel,  who  did 
not  think  proper  to  make  the  objection. 
6 
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March  2.  United  State* 

>^  ▼• 

More. 

Marshall,  Ch.   J-(a)"  delivered  the  opinion  of  the    ■' 
court  as  follows : 

This  is  an  indictment  against  the  defendant,  for  taking 
feesy  under  colour  of  his  office,  as  a  justice  of  the 
peace  in  the  district  of  Columbia.  * 

A  doubt  has  been  suggested  respecting  the  jurisdic- 
tion of  this  court,  in  appeals  on  writs  of  error,  from 
the  judgments  of  the  circuit  court  for  that  district,  in 
criminal  cases;  and  this  qifestion  is  to  be  decided 
before  the  court  can  inquire  into  the  merits  of  the 
case. 

In  support  of  the  jurisdiction  of  the  ccfurt,  the  at- 
torney-general has  adverted  to  the  words  of  the  con- 
stitution, from  which  he  seemed  to  argue,  that  as  crimi- 
nal jurisdiction  was  exercised  by  the  courts  of  the  lAii- 
ted  States,  under  th^  description  of  ^'  gll  cases  in  law 
and  equity  arising  under  the  laws  of  the  United 
States,^'  and  as  die  appellate  jurisdiction  of  this  court 
was  extended  to  all  enumerated  cases,  other  than  those 
*whicb  might  be  brought  on  originally,  ^^  with  such  ex-  #(  i^j^ 
ceptions,  and  under  such  regulations,  as  the  congress 
shall  make,"  that  the  supreme  court  possessed  appellate 
jurisdiction  in  criminal,  as  well  as  civil  cases,  over  the 
judgments  of  every  court,  whose  decisions  it  would  re- 
view^ unless^ere  should  be  some  exception  or  regu- 
lation made  by  congress,  which  should  circumscribe  the 
jurisdiction  conferred  by  the  constitution. 

This  argument  would  be  unanswerable,  if  the  su- 
■]>reme  court  had  been  created  by  law,  without  descri- 
bing its  jurisdiction.  The  constitution  would  then 
have  been  the  only  standard  by  which  its  powers  could 
be  tested,  since  there  would  be  clearly  no  congressional 
regulation  or  exception  on  the  subject. 

But  as  the  jurisdiction  of  the  court  has  been  de- 
scribed, it  has  been  regulated  by  congress,  and  an  af- 
firmative description  of  its  powers  must  be  understood 
as  a  regulation,  under  the  constitution,  prohibiting  the 
exercise  of  other  powers  than  those  described. 

Thus  the  appellate  jurisdiction  of  this  court,  from 
the  judgments  of  the  circuit  courts,  is  described  af-  ^ 
firmatively.     No  restrictive  words  are  used^      Yet  it 

{a)  JoBM803r>  J*  was  absent  when  this  opinion  va^^ delivered. 
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United  States  has  nevcr  been  supposed  that  a  decision  of  a  circuit 
More,  court  could  be  reviewed,  unless  the  matter  in  dispute 
•  ■■■  should  exceed  the  value  of  2,000  dollars.  Ther^  are 
no  words  in  the  act  restraining  the  supreme  court  from 
taking  cognisance  of  causes  under  that  sum ;  their  ju- 
risdiction is  only  limited  by  the  legislative  declaration, 
that  they  may  re-examinc  the  decisions  of  the  circuit 
court,  where  the  matter  in  dispute  exceeds  the  value 
of  2,000  dollars. 

This  court,  therefore,  will  only  review  those  judg- 
ments of  the  circuit  court  of  Columbia,  a  power  to  re- 
examine which,  is  expressly  given  by  law. 

On  examining  the  act  "  concerning  the  district  of 
Columbia,'^  the  court  is  of  opinion,  that  the  appellate 
jurisdiction,  granted  by  that  act,  is  confined  to  civil 
cases.  The  words  "  matter  in  dispute,"  seem  appro- 
prllited  to  civil  cases,  where  the  subject  in  contest  has 
*  174  #a  value  beyond  the  sum  mentioned  in  the  act.  But, 
in  criminal  cases,  the  question  is  the  guilt  or  innocence 
of  the  accused.  And  although  he  may  be  fined  up- 
wards of  100  dollars,  yet  that  is,  in  the  eye  of  the 
law,  a  punishment  for  the  offence  committed,  and  not 
the  particular  object  of  the  suit 

The  writ  of  error,  therefore,  is  to  be  dismissed,  this 
court  having  no  jurisdiction  of  the  case,  (a) 

(a)  See  the  case  of  The  United  States  v.  La  Ven^anee,  3  DaU.  9SIT. 
^  where  it  seems  to  be  admitted,  that  in  criioiaal  cases  tbe  judgment  of  the 
inferior  court  is  final. 


FAW  V.  ROBERDEAU*S  EXECUTOR. 

If  an  act  of     THIS  was  an  action  in  the  circuit  court  of  the  dis- 
limitations      ^^ct  of  Columbia,  for  the  county  of  Alexandria ;  and 

have  a  clause   ,  .  '  -^  •  f    i       ^    c 

V»ving  to  all  the  qucstion  arose  upon  the  construction  of  the  act  oi 

persons     non  '^ 

compott  mentitf  femes  covert ,  infants  imprisoned,  or  out  qf  the  eommonvfealih,  three  yean 
after  their  several  disabilities  removed,  a  creditor,  resident  of  another  state,  removes 
his  disability  by  coming  into  the  commorvwealth^  even  for  temporary  porpoaes ;  prorided 
the  debtor  be  at  that  Ume  within  tlie  commonirealth. 
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assembtjr  of  Virginia,  for  "reducing  into  one  the  sc-       ^*^ 
Teral  acts  concerning  wills,"  &c.  Rev.  Code^  p.  169.  c«  Roberdeaa's 
92.  s*  56.  which  is  in  these  words,  viz.  "  If  any  suit    >i^3tecutor. 
shalV  be  brought  against  any  executor  or  administra- 
tor, for  the  recovery  of  a  debt  due  upon  an  open  ac* 
county  it  shall  be  the  duty  of  the  court,  before  whom 
auch  suit  sh^U  be  brought,  to  cause  to  be  expunged 
from  such  account,  every  item  thereof  which  shall  ap- 
pear to  have  been  due  five  years  before  the  death  of 
the  testator,  or  intestate.    Saving  to  all  persons  non 
compos  mentisj/emes  covert^  infants,  imprisoned,  or  <)ut 
of  this  commonwealth^  who  may  be  plaintiffs  in  such 
suits,  three  years  after  their  several  disabilities  remo* 
ved.'' 

The  declaration  was  for  plank,  scantling,  and  founda- 
tion-stone, lent  by  the  plaintiff  to  the  defendant.  '^I'For  ^  175 
the  like  materials,  sold  and  delivered,  and  for  money- 
had  and  received.  The  defendant  pleaded  the  gene- 
ral issue,  and  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  thp  court,  upon  the  following 
£acts : 

"  That  the  debt  found  by  the  verdict  was  due  by  the 
defendant's  testator  to  the  plaintiff,  in  the  y^ar  1786* 
That  the  testator  died  in  1794.  The  plaintiff  was  a 
resident  of,  and  in  the  state  of  Maryland,  and  out  of 
the  commonwealth  of  Virginia,  when  the  articles  were 
delivered  for.  which  the  suit  was  brought,  and  when 
the  debt  was  contracted ;  and  continued  so  in  Mary-  ^ 
land,  and  out  of  the  said  commonwealth,  until  the 
month  of  Jime,  1795,  when  he  removed  to  Alexandria 
to  live,  and  hath  lived  there  ever  since.  That  in  the 
year  1786,  after  the  cause  of  action  accrued,  the  plain- 
tiff passed  through  the  town  of  Alexandria,  and  was 
for  a  short  time  therein,  but  not  as  a  resident  thereof.'^ 

Upon  this  statement  of  facts,  the  judgment  of  the 
court  below  was  for  the  defendant ;  and  the  plaintiff 
brought  the  present  writ  of  error. 

'  K  jfm  Lecj  for  the  plaintiff  in  error^  The  plaintiff 
was  not  a  citizen  of  Virginia,  when  the  debt  was  con- 
tracted. It  does  not  appear  that  he  did  not  commence 
his  action  within  the  limited  time  after  his  becoming 
a  citizen. 


\ 


U$  SUPSEME  COURr  U  & 

Ftw^'  WA8HnK>TOK,.  J.  Does  it  not  a4>pear  that  Jfvw  W9M  im 

Ibbet^'ean't  Virginia  after  the  cause  of  action  accrued  i 

Exeeator. 

'  J5.  y.  Lee*    Only  as  a  traveller*     It  does  not  appear 

that  the  testator  lived  in  Virginia  at  that  time.  The 
plaintiff  had  three  years  to  bring  his  action,  after  re*- 
moval  into  Virginia*  The  writ  is  no  part  of  the  re* 
cord^  unless  made  so  by  a  bill  of  exceptions^  sdod  it  is 
not  stated  when  the  action  was  brought* 

Sufontt,  contra*  The  act  of  limitation  begins  tQ  run 
from  the  time  the  plaintiff  passed  through  Alexandria^ 
after  the  cause  of  action  had-  accrued.  His  disabiiity 
*  176  ^(according  to  the  exfMression  of  the  act  of  assembly) 
was  then  removed,  and  be  ought  to  have  brought  lus 
action  within  three  years  from  that  time* 

The  plaintiff  came  to  reside  m  Alexandriai  in  1795* 
>The  suit  was  tried  in  1802 ;  hence  the  presumption  is^ 
that  it  was  commenced  at  that  time,  and  the  plaintiff 
can  only  show  the  contrary  by  producing  hi«  writ* 
The  state  of  the  case  negatives  the  idea  of  a  loan* 
The  claim,  therefore,  was  upon  the  open  account,  and 
the  court  had  a  right  to  expunge  all  the  articles  chai^ 
ed  five  years  before  the  death  of  the  testator* 

Marshall,  Ch*  J*  That  act  has  nothing  to  do 
wxdi  the  lapse  of  tiipe  after  the  death  of  the  testator. 
The  Jive  years  are  before  his  death*  The  three  years 
are  also  diree  years  during  the  life  of  the  testator,  »id 
the  plaintiff  must,  Aerefore,  have  been  in  die  state 
Aree  years,  during  the  life  of  Roberdeau,  to  make  the 
limitation  attach  to  bis  claim* 

The  court  will  hear  you  upon  that  point  if  you  think 
this' opinion  not  correct* 

Sioann  said,  that  no  objection  occmmd  to  hiaa  sit 
present* 

Marshall,  Ch*  J*  The  court  is  satisfied  with  that 
opinion,  unless  you  can  gainsay  it* 

Wasbimctov,  J.  There  is  another  point*  Did  not 
the  plaintiff^s  coming  into  the  state  in  If 86,  after  the 
cause  of  action  accrued,  cause  the  limitation  to  at* 
tach  i 


Swmntu    Tfe  words  of  the  actare^  ^^davtng  <^per*       '*^ 
nons  out  of  this  commonweakhy'*  not  persons  re^i^mg  jutb^l^eKaSt 
out  of  this  comaioQwcalth.    Being  ^*  out  of  the  com-    Bxeeiuor. 
monwealth'*  is  Ae  disability  i  coming  into  the  com*     '    * 
mon  wealth,  therefore,  is  a  removal  of  timt  disabiUtyt 
If  the  saving  bad  been  to  perscms  residing  out,  &^* 
then^  possibiy,  a.  mere  coini;iL^  in^  without  residing^ 
wottM  aot  have  bec^n  a  reiiK>val  of  the  diffsbility.    Z 
Wik.  145*  Strithorot  v.  Gft<eme^ 

♦£.  y*  Lee.  Under  the  British  «fa^*s/*  1  jfamee^c.  ♦  177 
16.  $  3.  the  plaiotiff  must  have  been  a  rendent  in  iLa* 
g^wd ;  and  he  then  has  six  years  alter  bis  r^um.  Her^ 
die  plaintiff  was  not  a  resident  of  Virginia  at  any  time 
during  the-  life  of  the  testaton  4  T*  A-516.  Perry  v» 
yackson* 

Marshall,  Ch.  J.  Beyond  sea,  and  out  of  the  state, 
are  analogous  expresnons,  and  are  to  have  dbe  same 
eoDstruct^on. 

The  whote  case  turns  upon  the  question,  whether  the 
plaiat^s  being  in  the  state,  in  1786,  after  the  cause 
ci  action  had  accrued,  takes  him  out  of  the  saving 
clause*(a) 

'£•  y.  Lee.  The  casual  coming  into  the  state  is  not 
irithin  the  meaning  of  the  act.  It  means  the  coming 
in  to  reside.  The  **  act'  for  the  limitation  of  actions,^'  - 
Sec  Revised  Code^  p.  116^  $  1  a.  speaks  of  persons  re^ 
9iding  beyond  seas,  or  out  of  the  country.  If,  in  such 
case,  the  plaintiff  has  a  factor  in  this  coutury,  the  statute 
runs  against  him ;  but  if  no  factor,  then  it  does  not; 

Suppctoe  the  plaintiffs  should  be  foreign  partners,  and 
one  of  diem  should  he  driven  by  stress  of  weather  into 
a  remote  part  of  the  state,  he  may  be  ignorant  of  the 
place  of  residence  of  his  debtor*  SbaU  the  plaintiffs,  in 
auch  case,  be  burred  by  the  act  of  limitation  I 

The  case  in  2  W.  BU  723*  turned  upon  the  question 
of  reeidenee.  I  can  find  no  positive  authority.  I  be* 
lieve  the  point  has  never  been  expressly  decided. 

March  2. 
Marshall,  Ch.  J.  aifter  stating  the  case,  delivered 

(.a)  See  the  omc  oilhiroure  t*  /oftet,  A  T,  B.  300.  whieh  teems  deeiuye 
as  totkatpolat. 
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^"^       the  opinion  of  the  court.    There  being  a  general  ver- 
Roberdeaa't  diet  tor  the  plaintiff,  it  is  necessary,  in  order  to  justify 
£xe«ator.    a  judgment  for  the  defendant,  that  the  statement  of 
*""*"*"    facts,  upon  which  he  relies,  should  contain  all  the  cir- 
*  178        cumstances  necessary  *to  support  such  a  judgment; 
otherwise  the  judgment  must  be  rendered  upon  the  ver- 
dict for  the  plaintiff. 

The  five  years  mentioned  in  the  56th  section  of  die 
act  of  assembly,  must  have  elapsed  before  the  death  of 
the  testator.  If  they  did  not,  no  lapse  of  time  after  his 
death  can  bring  the  case  within  the  purview  of  this  act 
In  the  present  case,  the  five  yeairs  had  elapsed.  But 
there  is  a  saving  clause,  in  the  following  words  :.  ^Sa- 
ving to  all  persons  non  compos  mentis^emes  covert,  in- 
fents,  imprisoned,  or  out  of  this  conunonwealth,  who 
may  be  plaintiffs  in  such  suits,  three  years  after  their 
several  disabilities  removed." 

It  is  one  of  the  facts  stated,  that  the  plaintiff  was  with* 
in  the  commonwealth  of  Virginia,  in  the  year  1786,  af- 
ter the  cause  of  action  accrued  :  and  hence  it  is  argued 
that  he  is  not  within  the  saving  clause  of  the  section, 
and  that,  to  exclude  him  from  the  benefit  of  that  clause, 
it  is  not  necessary  that  he  should  have  become  a  resi- 
dent of  that  state. 

The  court  has  not  been  able  to  find  any  case  in  which 
this  question  has  been  decided.  We  are,  therefore, 
obliged  to  form  an  opinion  from  a  consideration  of  the 
act  itself. 

The  wordB  of  the  act  are, "  out  ofthiscommonweaUky 
and  such  persons  may  bring  their  actions  withiia  three 
years  after  their  ^*  disability^^  removed. 

The  court  is  of  opinion,  that  the  disability  is  remo- 
ved at  the  moment  when  the  person  comes  into  the  com- 
monwealth ;  and  he  must  bring  his  action  within  diree 
years  from  that  time. 

But  something  further  than  this  was  necessary  to  au- 
thorize a  judgment  for  the  defendant.  It  ought  to  have 
appeared  that  Koberdeau  was  a  resident  of  the  state  of 
Virginia  at  the  time  the  plaintiff  came  into  tl^t  state  in 
17to;  and  that  fact  is  not  in  the  case  stated.  The 
judgment,  therefore,  ought  to  have  been  for  the  plain- 
tiff, and  not  for  the  defendant. 

Judgment  reversed,  with  costs,  and  judgment  enter- 
ed for  the  plaintiff  on  the  verdict. 


FEBRUARY,  1805.  mif§ 


i 


*RAY  V.  LAW. 

LAW  having  a  mortgage  on  real  estate  in  the  city  of  \j**7*o»t^ 
Waabtngton^  aiKl  Ray  having  a  subsequent  mortgage  on  J^ged^proper- 
tfae  same  estate,  Law  I^ad  filed  his  bill  in  chancery  in  the  ^7>  ^pon  a  bill 
ciicuit  court  of  the  district  of  C<^umbia,  for  a  forecio*  rfinaTdeereel 
sure  and  sale  of  the  mortgaged  property,  and  made  Ray  a  from  which  an 
drfendant.     The  biU  having  been  taken  for  confessed  •PP*'* ''"*  •*•• 
against  Ray,  a  decree  was  obtained  by  Law  for  a  sale* 
The  side  had  been  made  under  the  decree,  and  notice 
g^ven,  that  on  a  certain  day  the  .sale  would  be  ratified 
unless  cause  was  shoivn.     On  that  day  Ray  appeared^ 
but  not  showing  good  cause,  in  the  opinion  of  the  courts 
the  sale  was  confirmed.     Ray  prayed  an  appeal  to  this 
court  on  the  decree  for  the  sale,  which  the  court  refused, 
on  the  ground,  as  it  is  understood,  that  the  decree  for 
the  sale  was  not  a  final  decree  in  the  cause. 
.  Ray  on  this  day  presented  a  petition  to  this  court  set- 
tings forth  those  facts,  among  others,  praying  relief,  and 
that  this  court  would  direct  the  court  below  to  send  ii^ 
the  record.    At  the  same  time  he  produced  sundry  pa- 
pers, purporting  to  be  the  substance  of  that  record,  but 
not  properly  authenticated. 

Marshali*,  Ch.  J.  The  act  of  congress  points  out 
the  mode  in  which  we  are  to  exercise  our  appellate  juris- 
diction, and  only  authorizes  an  appeal  or  writ  of  error 
on  a  final  judgment  or  decree. 

C.  Lce^  iat  the  petitioner,  contended,  that  this  was  a 
final  decree  as  to  Ray,  and  cited  2  Fowler*s  Exchequer 
Practice^  195.  to  show  that  such  a  decree  would,  in  fin- 
gland,  be  considered  such  2k  fined  decree  as  would  author 
rize  an  appeal. 

March  5. 

p 

Marshall,  Ch«  J.  Wis  can  do  nothing  without 
seeing  the  record,  and  the  papers  offered  cannot  be  con« 
sidered  by  us  as  a  record. 

♦The  court,  however,  is  of  opinion,  that  a  decree  for        ♦  180 
a  sale  under  a  mortgage,  is  such  a  final  decree  as  may  be 
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1^7  appealed  from*  We  suppose,  that  when  the  court  b^tow 
uuderstands  that  to  be  our  opinion,  it  will  allow  an  ap* 
peal,  if  it  be  a  case  to  which  this  opinion  applies; 


I41W. 


LEVY  V.  GADSBY. 

If  ^.  k^  ERROR  to  the  circuit  court  of  the  -district  of  C^um- 
who  putt  U  bia,  sitting  at  Alex^idria* 

outatuwiriout  'i'hia  was  an  action  of  aanmpsit^  by  Levy,  thejen-. 
llgrew  to  pSy  dorsce  of  a  promissory  note,  against  Gadsby,  payee  and 
to  ji,  the  sarao  eudorsor  of  M4ntosh's  note* 

whLh  »IL*ST^  The  declaration  consisted  of  three  counts.  The  Ist, 
ceivuig  upon  in  addition  to  the  common  averments,  alleged,  that  the 
thit*  u"m«7'  plaintiflF  had  brought  suit  upon  the  note  ag^nst  M*In- 
betVeen^*^!!  tosh,  in  Mar>'land,  and  recovered  judgment,  but  that 
*»^  ^  ^^  before  execution  made  M^ntoah  died  insolvent.  The 
J?.?  nme'^to  ^  count  was  in  the  usual  form,  excepting  that  it  aOe- 
A,  may  «¥aii  ged  that  Gadsby  became  liable  by  the  cmtom  ij"  mer* 
^Sr<5  uBwy.  chQnt9,    The  3d  e^unt  was  for  money  had  and  received* 

ifthe  usury  The  defendant  pleaded,  1st.  Non  assumpsit;  2d»  Am  to 
pieiided^*^d  ^  '^^^  count,  usury  between  Mcintosh  and  Levy,  sta- 
the  oourt  r«-  ting  the  trsipsaction  as  a  loan  by  the  latter  to  the  fcraier; 

jeet  the  evi-  3^  ^  ^q  ^j^^  gj^  cooxkU  usury  between  the  same  par- 
deuce  offered    .  ^.  ,^  .^  ri_  r  ^ 

QiKMrisaehBpe.  ties,  statmg  the  transaction  as  a  forbearance  01  am  ante- 
emi    plea,  it  cedent  debt.    The  4th  and  5th  were  like  pleas  of  uswy 
S^  upon'the  to  the  second  count.      The  3d  and  5th  pleas,  by  mis- 
geuerai  isKte,  take,  alleged  the  note  given,  in  pursuance  of  the  corrupt 
bgkhM^ea  «greei»ent,  to  be  a  note  made  by  Gadsby  to  Mcintosh, 
retused  upon  and  by  him  endorsed  to  Levy ;  whereas^  the  note  in  the 
the   tpeeiai    declaration  mentioned,  was  a  note  made  by  Mcintosh  to 
The    Qouit  Gadsby,  and  ify  him. endorsed  to  Levy.    To  the  pleas  of 
haa  the  excio-  usury,  there  were  general  replications  and  issuea^  9sad  a 
deddmf^whe-  geueral  verdict  for  the  defendant.      On  *the  trial  three 
iher  a  written  bills  of  exception  were  taken  by  the  plaintiff. 
ua^iouL    ^^      ^s^«  The  first  stated  that  the  plaintiff  gave  in  evi- 
m  I8X         dence  a  promissory  note  in  the  usual  form,  dated  No- 
vember 1,   ir97t  whereby  Mcintosh,  six  months  after 
date,  promised  tq  pay  to  Gadsby,  or  order,  1^436  d<dlars 
and  62  cents,  for  value  received,  negotiable  at  the  bank 
of  Alexandria.      And  it  was  proved  that  Levy  and 


» 

M^tosh  carried'  job  trade  and  eommerce^  in  copartner- 
ship, under  the  name  and  firm  of  Levy  &  M^ntosh,  at 
Akxandria^  Levy  residing  at.  Georgetown,  about  8  mfles 
distant  from  Alexandria.  That  they  so  continued  to 
carry  on  trade  and  commerce  from  some  time  in  the  year 
1796,  till  the  12th  day  of  November,  1797,  on  which 
,day  the  partnership  was  dissolved ;  and  that  the  dissohi- 
tion  was  adverjdsed  in  the  public  papers,  on  the  19th  of 
October,  1797,  to  take  place  on  the  said  12th  day  of 
November,  1797*  And  the  defendant,  to  support  the 
iasttes  on  hb  part,  offered  in  evidence  a  paper  in  the 
hand-writing  of  the  plaintiff,  and  by  him  subscribed,  as 
follows : 

*'  Georgetown,  November  9th,  1797.  Received  of 
Mr.  John  Mcintosh,  his  two  notes,  one  payable  to  John 
Gadsby  for  fourteen  hundred  and  thirty-six  dollars  and 
lixtyi-two  cents,  dated  the  first  instant,  negotiable  at  the 
bank  of  Alexandria,  at  six  months  after  date,  endorsed 
1^  said  Gadsby ;  the  other  to  Thomas  J«  Beatty,  of 
same  date,  at  three  monthr  after  date,  for  twelve  hun- 
dred and  seventy  dollars  and  eighty-seven  cents,  nego- 
tiable at  the  bank  of  Columbia,  and  endorsed  by  said 
Beatty*  The  two  notes  making  the  sum  of  two  thousand 
si^en  hundred  and  seven  dollars  and  forty-nine  cents, 
which,  when  paid,  is  on  account  of  money  due  me  from 
the  firm  of  Levy  and  M^ntosh,  equal  to  two  thousand 
two  hundred  and  ten  dollars  and  twenty-four  cents,  as 
byAeir  accoum,  handed  me  by  the  said  M4ntosh,  dated 
October  23d,  1797;  and  as  the  said  M^ntosh  agrees 
he  is  receiving  an  interest  equal  to  the  difference  twixt 
the  sum  due  me,  as  per  their  account  current,  and  the 
notes  payable,  he,  therefore,  allows  me  the  same  interest 
as  the  one  he  is  receiving  for  my  money.  1  herefore, 
on  a  settlement  of  accounts,  I  am  *only  to.  stand  debited  ^^^ 

for  twenty*two  hundred  and  ten  dollars  and  twenty-four 
cents,  ^10  dollars  and  twenty-four  cents,  due  as  per 
account  current;  497  dollars  and  25  cents  interest; 
2,707  dollars  and  49  cents. 

"  N.  Levy.'' 

The  plaintiff's  counsel  objected  to  the  said  writing 
being  given  in  evidence  by  the  defendant,  on  the  pleas 
of  usury,  and  the  court  refused  to  permit  it  to  go  in 
evidence  on  those  pleas.  The  jdaintiff's  counsel  then 
ol^ected  to  its  going  in  evidence  on  the  general  issue. of 
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^^^^vr       non  aasumpeit^  but  upon  that  ktue,  the  court 

CMtby.       iV' 

-■■ "  2ld«  The  2d  bill  of  exceptions^  after  repeating  die 

same  facts,  states,  that  the  plaintiff's  counsel  prayed  the 
opinion  of  the  court,  and  their  instruction  to  the  jury, 
whether  the  circumstances  given  in  evidence  as  afiM^- 
said,  amounted  to  proof  of  a  usurious  contract  between 
Levy  &  M^ntosh ;  and  die  court,  thereupon,  instructed 
the  jnry,  that  those  circumstances  did  amount  to  proof 
of  a  usurious  contract  between  those  parues* 

3d.  The  3d  bill  of  exceptions  was  to  the  opinion  af 
the  coort,  that*  the  agreement  mentioned  in  tbe  receipt 
given  by  Levy  to  Mcintosh,  having  been  read  in  evi- 
dence, and  having  been,  by  the  court,  declared  a  usu* 
nous  agreement,  the  note  given  in  pursuance  thereof^ 
is  void,  and  that  the  plaintiff  is  not  entitled  to  recover 
thereon,  against  the  defendant  in  the  present  acUon* 

Sxvann  and.  Sitnms^  for  plaintiff  in  error*    C  Xrr, 

Mason^  and  Jones^  for  defendant. 

The  questions  arising  in  this  case  are, 

lst«  Whether  the  court  below  was  correct  in  instruct^* 
ing  the  jury,  that  the  agreement  contained  in  Levy's 
receipt  was  usurious. 

Sd.  Whether  that  receipt  was  admissible  in  evidence 
upon  the  issue  of  non  nssumpsit;  and,  - 

3d.  Whether  it  was  admissible  upon  either  of^^he 
other  issues. 

H  ^g3  ^Stvann^  for  the  plaintiff  in  eiror.     I .   As  to  the 

usury.  The  court  below  undertook  to  say  that  the 
agreement  and  other  circumstances  amounted  to  con- 
clusive proof  of  usury,  when  it  ought  to  have  been 
left  to  the  jury,  under  all  die  circumstances  of  the 
case,  to  say  whether  the  contract  was  usurious  or 
not. 

There  appears  to  have  been  a  partnership  in  usury 
between  Levy  and  Mcintosh.  During,  that  partner** 
ship,  Mcintosh  had  loaned  Levy's  money  at  lyiury,  and 
on  the  23d  of  October,  1797,  was  indebted  to  Levy  in 
the  sum  of  2,210  dollars  and  24  cents,  for  money  thus 
lent  out  at  3  and  6  months.  And  being  satisfied  diat  he 
^  should  receive  that  money  at  those  periods,  he  was  will- 
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mg  to  bind  hiiUff^  afaoohitefy  to  psy  it  o^er  to  Levy,      ^^^ 
whose  money  it  in  truth  was.     This^  we  say,  is  the     Gtdikv. 

true  cdBsQ'Uction  of  the  receipt.     It  is  no  more  than    ■■  « » 

dte  case  of  an  agent  binding  htniaelf  to  pay  oirer,  at  a 
panicubr  time,  tl»  mcmey  of  his  principal  which  shaU 
attbatdme  be  in  bis  hands. 

To  coDstitnte  iMury  under  the  act  of  assembly,  Xew^ 
Code  pf  Virginia^  p.  Z7.  there  must  be  either  a  loan  of 
noiidy,  or  foi^earanoe  of  a  debt  ah-eady  due.  In  this 
case  there  was  neither  a  loan  from  Levy  to  M^lntosl^ 
Dor  a  debt  due  from  Mcintosh  to  Levy.  Cowp.  lis. 
Fhyer  v.  Edwarda*  A  note  gWen  witliout  considera** 
tkiB  isnot  usurious-  Mcintosh  was  to  receive  tlie  mo« 
ney  at  a  certain  time,  and  pay  it  over  to  Levy.  This 
is  the  whole  of  the  contract.  He  only  bo«md  himself 
express^  to  do  what  in  e<{uity  and  conscience  he 
ought  to  do.  At  the  time  the  notes  were  given,  if 
Levy  had  sued  Mcintosh  for  the  money,  it  would  hare 
been  a  saflteiettt  answer  to  say  diat  MUntosh  had  not 
received  it.  • 

If  laiithorixe  a  man  to  lend  1,000  dollars  of  my 
money  on  usury  for  my  benefit,  and  be  does  so,  and  faaa 
received  500  dolhnrs  for  such  usury,  can  I  not  compel  him 
to  pay  if  over  to  me  ?     This  is  really  the  only  i|nesttoii 
upon  the  merits  of  this  case ;  and  this  seems  to  be  de^* 
cided  by  the  case  of  Faiknetf  v.  Reynous^  4  fiwfr.  2069. 
and  that  of  Petrie  v.  Hannay^  3  T.  ^.  418.  in  which  it 
was  held  that  if  two  he  engaged  in  a  transaction  illegal^ 
but  not  malum  in  se^  and  one  of  them  pay  the  whole 
money,  he  *may  recover  a  proportion  from  the  other,         *  184 
if  thiti  other  has  expressly  promised  t3o  pay  it.     From 
hence  It  may  be  inferred,  that  although  the  original 
transattiott  between  Mcintosh  and  the  person  to  whom 
he  lent  the  money  on  usury  was  illegal,  and  although 
Levylnew  ali  the  ekrcumstances,  and  assented  to  the 
transacdon,  yet,  inasmuch  as  it  was  net  matufii  in  se^ 
and  Mcintosh  agreed  to  pay  over  the  msoney  to  Levy 
whoa  reeetved,  the  iUegalky  of  the  original  transac* 
tion  shatt  not  discharge  Mcintosh  from  such  agreement, 
or  render  it  void. 

* 

Simms^  oil  the  sane  side.    An  ol^ction  was  made 
io  the  court  below,  ta  aSowtng  mmey  to  be  givien  ia 

Vol.  Uli  Z  - 
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^Tr       evidence  on  the  pica  of  non  assumpsit^  but  it  was  ovcr- 
Ot^Yij,     ruled  by  the  court.     If  there  had  been  no  other  plea, 

-     perhaps  the  question  would  be  doubtful;  but  when  the 

defendant  has  pleaded  usury  in  a  particular  way,  he 
ought  not  to  be  permitted  to  resort  to  a  different  kind 
of  usury.  Tate  v.  Welltngs^  3  T.  R.  5S€.  It  tends  to 
surprise  and  entrap  the  plaintiff. 

C,  Lee^  contra.  1st  Whether  usury  can  be  given  in 
evidence  on  non  assumpsit. 

Kvery  thing  which  goes  to  show  that  the  contract  is 
void^  may  be  given  in  evidence  on  that  pleai  for  if  the 
promise  was  void  when  made,  then,  in  law,  it  was  no 
promise.  Str.  498.  Bernard  v.  SauL  2  Sir.  7S$.  Bur* 
rows  V.  yemtno.     1  Esp.  Rep.  178. 

There  being  two  special  pleas  of  usury  makes  no 
difference,  the  court  having  been  of  opinion  that  the 
evidence  did  not  support  those  pleas. 

2d.  As  to  the  construction  of  the  agreement.  If 
the  usury  is  reserved  for  forbearance  of  a  debt  already 
due,  it  is  the  same  thing  as  if  reserved  on  an  original 
loan.  1  Ca//,  74.  81.  Gibson  v.  Fristoe.  And  it  makes' 
no  difference  whether  the  usurious  interest  i^  stated  to 
be  received  from  others  or  not.  Usury  is  not  to  be 
covered  by  such  devices  as  that  It  is  only  an  indirect 
way  of  receiving  the  usury. 
•  185  ^N^  argument  can  make  the  transaction  plainer  than 

it  is  stated  in  the  receipt  itself.     Res  ipsa  lo^itun 

Mason,  on  the  same  side.  There  can  be  no  grcMmd 
for  the  plaintiff  to  allege  surprise  in  the  admission  of 
the  receipt  as  evidence  on  the  general  issue.  The  spe* 
cial  pleas  set  forth  precisely  the  same  facts,  and  nothing 
but  a  blunder  in  copying  the  pleas,  and  inserting  the 
name  of  Mcintosh  fer  Gadsby,  prevented  tlie  evidence 
ftom  being  admitted  on  those  pleas. 

The  agreement  is,  that  as  M'Intosh  is  receiving 
usury  from  others,  therefore  he  will  pay  it  to  the  ptahi- 
tiff.  If  the  debtor  receives  usury  from  ki^  debtors,  it 
is  no  justification  of  the  creditor  in  demanding  from 
him.  ^ 

There  is  no  evidence  that  the  partnershipri  of  ierjr 
and  M^ntosh  was  a  partnership  in  usury. 
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iThc  receipt  docs  not  directly  aver  that  Mcintosh  is  ^vr 

receiving  the  rate  of  interest  mentioned.     It  only  states  Oadiby. 

Aat  he  agrees  he  is  recemng  it.     A  man  may  agree  to  --— — ^ 
a  false  statement  of  facts  ;  and,  indeed,  that  is  always 
the  case,  when  usury  is  attempted  to  be  covered. 

Jtmes^  on  the  same  side.  The  evidence  offered  was 
not  only  apjdicable  to  the  general  issue,  but  to  the  first 
special  plea  of  usury.  The  agreement  shows  it  to  be  a 
loan  in  the  sense  of  the  statute. 

No  precedent  can  be  found  of  a  plea  of  usury  which 
does  not  state  it  as  a  loan. 

The  cases  cited  do  not  apply.  The  agreement  itself 
does  not  state  it  to  he  accounting  for  profits  received. 
But  Mcintosh  gives  an  absolute  note  for  the  payment 
of  money,  although  it  is  agreed  that  it  is  outstandings 

The  question  is  upon  a  written  agreement,  and  the 
construction  of  all  such  agreements  is  exclusively  with 
die  court. 

^ March  4.  *  186 

Ma&sb ALL,  Ch.  J.  delivered  the  opinion  of  the 
courth. 

It  was  slightly  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  when  usury  has  been  specially 
pleadedi»  :and  the  evidence  adduced  to  support  such 
plea  has  been  adjudged  by  the  court  to  be  inapplicable 
to  the  facts  so  pleaded,  the  same  evidence  cannot  be 
admitted  upon  the^lea  of  non  assumpsit^  No  cases  ' 
in.  support  of  this  position  have  been  cited,  and  it  does 
not  appear  to  be  supported  by  reasoning  from  aiialogy. 
In  cases  where  there  are  special  and  general  counts  in 
a  declaration,  and  the  evidence  does  not  support  the 
special  counts^,  the  plaintiff  is  Allowed  to  apply  the 
same  evidence  in  support  of  the  general  counts.  On 
a  parity  of  reasoning,  the  defendant  should  be  permit- 
ted to  ^ye  in  evidence,  upon  the  plea  of  non  assump" 
«iV,  the  same  facts  which  were  adjudged  inapplicable 
to  the  special  pleas,  but  which  might  have  been  recei- 
ved on  the  general  plea,  if  the  special  pleas  had  not 
beqn  pleaded* 

The  counsel  for  the  plaintiff  has  also  contended,  that 
although  the  paper  writing  produced  would,  on  the 
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^^^^      'fiice  of  it,  impost  a  usurious  coacmct,  jret,  as  Ae  jiiiy 

GMtf,     night  possibly  haw  inferred  ffom  it  certain  extrinMC 

"  '  facts,  wkich  would  have  shown  the  contract  not  to  have 

been  within  die  act,  the  jury  ought  to  have  been  left  ai 

liberty  to   infer  those  facts.      But  in   this  case   the 

question  arises  upcm  a  written   instrument,  and  no 

•     principle  is  more  dearly  settled,  than  that  the  constrac- 

ttoo  of  a  written  evidence  is  exclusively  widi  the  court. 

This  court  is  of  opinion,  that  the  court  below  hay 

correcdy  construed  the  inatniment  upon  which  tiw 

question  arose^  and  that,  therefore,  there  is  no  error  in 

die  judgment. 

Judgment  sArmed,  with  coats* 


*  187        *THE  MARINE  INSURANCE  COMPANY  OF  ALEX- 

ANDRIA  V.  WILSON  .(a) 

If  a  ptAuxy  THIS  was  an  action  of  covenant  in  the  circuit  court 
apon  m  TeMei  ^f  ^^  district  of  Columbia,  sitting  at  Alexandria, 
"that*  if  *the  brought  by  Wilson,  the  defendant  in  error,  against  the 
veMei,  after  a  Marine  Insurance  Company  of  Alexandria,  upon  a 
^'£oaidlM  policy  of  insurance  on  the  brig  George,  from  Aiexan- 
•ondemned  as  dria  to  Havre  d€  Grace,  &c. 

StSS^Uie  ^-  Ooe  of  the  clauses  in  the  policy  was  in  the  following 
denrnten  words,  VIZ.  ^^  If  the  above  vessel,  after  a  rsgular  sur^ 
bS^d  tSw^'  vey,  shall  be  condemned  for  being  unsound  or  rotten, 
a  report  of  the  Underwriters  shall  not  be  bound  to  pay  the  subscrip- 
ST^^ihe'wo  ^^^  *^  *^"  policy."  The  declaration  was  for  a  fotd 
nnaoand  and  loss,  and  averred  that  the  brig  sailed  from  Alexandria 
r<Hten^  bat  not  M  the  24th  of  October,  1802,  upon  the  voyage  b« 

the    oom-      sured* 

menoement  of     Xhc  defendants  pleaded^ 

Uie  ▼oym,  is  * 

not-  tttineient 

to*  ditchar|;e      (a)  PrcMat,  JktartkaU,  Ch.  J.  Cuthmg,  Patent  ssd  WoMhing^ 

the  anderwri-  Justices. 

tert. 

QiMrre,  whether  aneh  rtptfi^  e?«i  if  it  related  to  the  eommeneeiasiit  of  the  Tojage, 
woald  bs  eonelusive  evidence  f 
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1^»  ^^'lliat  on  the  34th  da^  of  October,  1302,  the  Mmr.  ins.  Gcu 
brigftntine,  caUed  the  George,  was  unsouiid  in  her  °^  ^*®**"  v 


Ambers,  and  by  reason  of  the  «aid  unsoundness,  was      Wilson. 
BOt  capable   of  performing   the  voyage  in  the  policy    -— *— 
nentsofied)  viz*   at  and   from  Alexandria  aforesaid, 
across  die  Atlantie  ocean  to  Havre  de  Grace,  Rotter* 
dam  or  Bremm^   widi  liberty  to  call  at  Falmouth  for 
orders ;    and  diis  they  are  ready  io  verify/^  Ike. 

Sd«  ^^  ThaV  after  the  said  brigantine  had  gone  from 
Alexandria  aferesasd,  upon  the  voyage  aforesaid,  and 
while  die  was  proceeding  upon  the  voyage  aforesaid,  up* 
on  the  high  seas,  she  sprung  a  leak,  viz.  on  the  3 1  st  da^  of 
October,  in  the  year  aforesaid,  in  consequence  of  her 
not  haring  beeli  tight,  staunch  and  strong  enough  for 
performing  the  voyage  aforesaid,  on  the  said  24th  day 
of  ^October,  in  the  year  aforesaid,  at  Alexandria  la  188 
aforesaid,  and,  at  the  instance  of  her  crew,  her  voy- 
age was  interrupted  upon  account  of  her  incapacity  to 
perform  the  same.  And  the  said  brigantine  was  put 
back  and  conducted  into  a  convenient  port  to  be  ex- 
amined and  repaired,  viz.  into  Norfolk,  in  Virginia,  and 
that  a  regular  survey  of  the  said  brigantine  was  made 
at  Norfolk  on  the  day  of  ,  in  the  year 

,  and  thereupon  the  said  brigantine  was  condemned 
for  being  unaound  to  that  degree  as  not  to  be  worthy  of 
being  repaired,  and  rendered  fit  and  able  to  perfomn 
the  voyage  aforesaid,  whereof  the  plaintiff,  afterwards, 
to  wit,  on  the  day  and  year  last  mentioned,  at  the  coun- 
ty of  Alexaddria  aforesaid,  had  notice ;  and  this  they 
are  r«ady  to  verify,"  &c. 

To  this  last  plea  there  was,  at  first,  a  general -demur'* 
rer,  which  was  afterwards  withdrawn,  and  general  re- 
pUcations  and  issues  to  both  pleas. 

On  the  trial,  two  bills  of  exception  were  taken  by  the 
defendants.  The  first  states,  that  the  defendants  moved 
the  court  to  instruct  the  jury  to  find  a  verdict  for  the  / 
defendants,  if  they  should  be  satisfied  by  the  testimony 
that  the  George,  on  the  24th  of  October,  1802,  after  a 
regular  stu'vey,  was  condemned  as  being  unsound  or 
rotten  by  the  surveyors,  whose  report  is  as  follows,  to 
wit:  ^^  The  brig  Georg^^  of  Alexandria,  Caspar  Hayman, 
master,  having  put  into  this  port  in  distress,  we,  the 
subscribers,  at  the  request  of  said  master,  did  this  day 
altead  on  board,  for  the  purpose  of  ascertaining  and  re- 
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^•«*-  ini-  Co.  pertmg  the  ittuation  of  the  said  vessel,  ttad  the  chrcum* 

cxan  ria  g^j^|j^.gg  ^f  ^^Ad  distress*      We  fou^d^  from  the  report 

Witson.     of  said  master,  and  others,  that  thejr  sailed  from  Alejs* 

—**""■**    atidria  on  the  24th  of  October  last  past,  with  a  cargo 

of  tobacco,  cdfFee  and  staves,   bound  on  a  voyage  to 

Falmouth,  in  England  ;  that  «n  the  3 1st  of  the  same 

month,  in  consequence  of  having  met  with  heavy  gale^of 

^rind,  the  vessel  sprung  a  leak,  and  that  with  much  difir 

cully  and  continued  labour  at  the  pumps,  baling  seldona 

less  thau  three  feet  water  in  the  I»>id,  they  gained  fihia 

port.     Considering  the  foregoing  circvmstaness,  and 

the  appearances  which,  in  ourniinds,  confirm  the  saime^ 

we  think  proper  to  reconci^mend  that  the  vessel  be  bi^d 

^189        to  some  convenient  whar£»  the  *cargo  landed,  smd  th» 

hull  carefully -examined.      Given  under  our  hands  at 

Norfolk,  Virj^ia,  17th  November,  1802. 

^  Jaxes  Humtee,   . 
**  Paul  Paoftirp" 

*^  The  cargo  of  the  brig  George,  of  Alexandria, 
having  been  unladen,  pursuant  to  ft  reeommendalioa 
contained  in  a  report,  dated  the  17th  instant,  and  signed 
by  two  of  the  present  subscribers,  we,  the  undersigned) 
at  the  request  of  Caspar  Hay  man,  master  of  said  brig^ 
did  this  day  attend  on  board  fcMr  the  purpose  expressed 
in  said  report. 

^^  We  find,  on  a  minute  examination  of  the  buU  ^ 
said  vessel,  that  without  going  into  an  extensive  repair, 
the  intended  voyage  cannot  be  prosecuted;  and  con- 
sidering die  heavy  expense  that  must  necessarily  attend 
such  a  measure,  and  which,  in  our  opinion,  woi^d  exceed 
the  value  of  the  vessel  when  completed,  we  are  clearly 
of  opinion  that  the  vessel  and  materials,  in -their  pre- 
sent state,  should  be  immediately  sold  on  account  of 
those  concerned.  Given  under  our  hands  at  Norfolk, 
Virginia,  this  26th  Nov.  1802. 

*^  James  Hunter,  Mtrcham^ 
"  Paul.Proby,  Ship  Mastery 
'*  John  J a^vis^\ Master  Gar^ 
"  Thos.    Nash,J     pentersi^ 

But  the  court  refused  to  give  the  instruction   as 
prayed. 
The  second  bill  of  exceptions  stated,  that  the  defend- 
1 
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iiits'  counsel  moved  the  court  to  instruct  the  jiay  to  ^«J*  ^»-  p?* 
find  a  verdict  for  the  defendants,  if  they  should  be  satis-     -^i^^^****"* 
fied  by  the  testimony,  that  the  brig  George,  after  a  re-^      Wiisotf. 
gular  survey,  was  condemned  as  having  been  unsound  or    -— ^^-^ 
irotten  on  the  24th  day  of  October,  1802,  by  the  sur- 
veyors, whose  report  is  as  follows:  (here  was  inserted 
die  same  report :)  and  shall  also  be  satisfied  by  the  evi^ 
dence,  that  the  said  vessel,  while  she    was  performing 
die  voyage  insured  upon  the  high  seas,  sprung  aleak  on 
Ae  31st  day  of  October,  in  the  year  aforesaid,  and  at 
the  instance  of  her  crew,  the  said  vt>yage  was  interrupted 
*upon  account  of  her  incapacity  to  perform  the  said         «,1Q0 
voyage ;  and  that  the  said  brigantine  was  put  back,  and 
conducted  into  a  convenient  port  to  be  examined,  name* 
ly,  into  Norfolk,  in  Virginia,  where  the  survey  herein 
before  mentioned  was  made ;  but  the  court  refused  to 
give  such  instruction. 

C.  Lee^  for  the  plaintiffs  in  ei^ror.  Three  points  arise 
lA  this(  cause. 

1st.  That  the  report  of  the  surveyors  is  conclusive 
upon  the  question  of  seaworthiness,  unless  partiality, 
corruption  or  misbehaviour  on  the  part  of  the  surv^* 
ors,  in  making  the  survey,  can  be  shown. 

2d.  That  it  is  competent  for  the  defendant  to  explain, 
by  parol  testimony,  the  grounds  upon  which  the  sur^ 
veyors  condemned  the  vessel. 

2d.  That  it  was  «not  necessary  for  the  insurers  to 
plead  specially  the  report  of  the  surveyors,  and  their 
eondemnation  of  the  vessel,  but  that  it  might  be  given 
in  evidence. 

1st.  If  the  parties  have  agreed  upon  a  tribunal  to  de- 
ciide  a  particular  question,  they  mu^  be  bound  by  the 
deeisio&of  that  tribunal.  So  in  the  case  of  an  award. 
It  is  bincKng  upon  the  parties  all  over  the  world. 

But,  it  may  be  said,  how  are  the  surveyors  to  ascer- 
tain the  condition  of  the  vessel  on  the  24th  of  October? 
The  answer  is,  that  they  might  examine  witnesses; 
they  might  judge  from  the  universal  decay  of  the  tim- 
bers, &c. 

The  covenant  in  the  policy  does  not  say  at  what 
time  the  vessel  must  be  proved  to  have  been  unsound. 
But  we  admit  that  she  must  be  proved  to  have  been 
unsound  at  the  time  the  ^yage  commenced. 
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of  a'J '^LP^      We  pleaded  tliat  th^  was  unaound  on  tke  2Mk  <»f 
^.    ^^  October,  when  the  voyage  coatmeneed ;  asd  we  pray* 
Wilton,     ed  the  court  to  instruct  the  jury,  that  if  they  should  be 
^  ig"  satisfted  by  the  evidence  that  she  was  ecndemned  *a» 

being  unsound  and  rotten  on  the  24th  of  October^  alter 
a  regi:dar  survey^  they  ought  to  find  a  verdict  for  the 
defendants.     This  instriiftti<m,  we  contend,  the  court 
ought  to  have  given ;  for  the  report  of  the  surveyovs 
is  like  an  award  of  arbitrators^  which  cannot  .  be  set 
aside,  unless  partiality,  fraud,  or  misbehaviour,  be  pra«» 
ved  on  the  part  of  the  arbitrators*  In  the  case  of  SM^ 
Un  v»  BarbeuTy  2  Waah*  64*  it  was  hdkl  that  a  foroiov 
verdict  and  judgment  between  the  asothcr  of  the  pkii^ 
tiff,  who  sued  for  his  freedom,  and  the  defeadsBt,  fa^r 
which  it  was  adjudged  that  the  mother  was  a  sUve^ 
were  conclusive  evidence  that  the  (rfaintiff^her  son,  waa 
a  slave.     And  this  was  in  a  question  where  freedom 
was  concerned,  and  where  the  natural  leaning  of  the 
court  is  presumed  to  be  in  favour  of  freedom. 

The  judgment  of  a  court  is  to  be  admitted*  as  coik 
elusive  evidence,  without  being  specially  pleaded^  So 
is  an  award,  and  the  judgment  of  a  foreign  court  which 
baa  jurisdiction  over  the  subject  matter  md  the  par- 
ties. 

2d.  If  the  report  of  the  surveyors  docs  wak  refisr  to 
the  24th  of  October,  as  the  time  when  the  vessel  was 
unsound,  it  was  competent  for  us  io  explain  the  aepoxt 
by  testimony  not  inconsistent  with  it.  There  is,  how- 
ever, enough  in  the  report  to  induce  a  preaun^ption  tbat 
she  was  not  sound  on  ^e  24th.  The.  tmsoundness  wwa 
in  the  hull^  not  in  the  rigging,  masts*  &c. 

To  show  that  parol  testiiftony  might  be>  admitted  to 
explain  any  ambiguity  of  the  report,  the  following  cases 
were  cited  :  1  T.  R*  70U  Voe,  dcm*  FreeJand,  v.  Burt^ 
1  DalL  193.  Gregory  v.  Setter.  2  DalL  IJU  FmU^^ 
Briddle.  2  DalL  ira.  M'Mitm  v.  Owen.  1  Wash.  IS. 
RoMS  V.  Norvell. 

March  5. 

Maxsrall,  Ch.  J.  declined  giving  an  opinion,  con* 
ceiving  hiihself  to  be  in  i  remote  degree  interested  m 
the  stock  of  the  insurance  company. 
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♦The  other  three  judges  delivered  their  opinions  3e^  Jf "aJ""'  S: 
tiatimy  as  follows :  ^^ 

Wilion. 

Washihotoh,  J.  It  does  not  appear  upon  the  record  "*'**'~^ 
lliat  any  odier  evidence  was  offered  to  prove  the  vessel 
unsound  on  the  24th  of  October,  than  the  report  of  the 
surveyors.  No  parol  testimony  appears  to  have  been 
offered  to  explain  the  report,  or  to  apply  it  to  the  time 
td  commenttng  the  risk.  The  bill  of  exceptions  is  re- 
pugnant, {tasks  an  opinion  predicated  upon  the  un« 
soundness  of  the  vessel  on  the  24th  of  October,  and 
lelies  upon  the  report  of  the  surveyors,  which  applies 
doly.  to  the  3 1st  of  October.  If  it  was  intended  to 
bring  before  this  court  the  propriety  of  admitting  parol 
eirtdenee  to  explain  the  report,  that  question  does  not 
appear  to  arise  from  the  record. 

I  see  no  reason  for  reversing  the  judgment. 

I  do  not,  however,  mean  to  be  understood,  that  if 
parol  evidence  had  been  offered,  it  would  have  been 
proper  to  receive  it.  I  give  no  opinion  upon  that 
point;      '       " 

Paterson,  J.  '  No  parol  evidence  appears  upon  the 
record  to  show  that  the  report  of  the  surveyors  i  efer* 
Fsd  to  the  24th  of  October.  The  conclusiveness  of 
die  report,  therefore,  did  not  come  before  the  court. 
It  is  not  a  point  in  the  cause. 

CusHXKG,  J.  This  is  an  action  on  a  policy  of  insu- 
ranee.  '  The  defence  set  Hip  is^  that  the  vessel  was  un- 
sound and  rotten  on  the  24th  of  October,  when  die 
^ri^'coinnienced  ;  and  it  is  alleged  that  the  report  of 
the  surveyors  is  (xmelusive  evidence  of  that  fact.  ,  But 
the  report  does  not  apply  to  that  time*  Let  the  judg- 
ment be  affirmed  with  costs. 

V^L/ilL  A  a 


.< 
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•WILSON  V.  CODMAN'S  EXECUTOR.(a) 

mbn'tlTe^i:      ERROR  from  the  circuit  court  of  the  district  dE 
verraent  that  Catumbia^  Sitting  at  Alexandria. 

mentrfi^pro-  '^  ^**  ^  ^tttofi  of  debt  origiiiatty  bwMight  by  Jdm 
missorj  note  Cedfuau,  as  assignee  of  a  promlsaorjr  nc^e  made  bjr  tbe 
H^^J^d^Z  defendant,  Wihon,  to  Andrew  and  WilKaai  Ransay.CA) 
Immaterial  a-  The  declaration  was  as  follows,  vis.  ^^  John  Codbraii 
S^not'ite  ••••S^^  ^^  Andrew  Ramsay  and  Wffliam*  Ramsay 
proved.  If  the  eomplains  of  WilUam  Wilson,  in  eustody,  %!e«  of  a 
^^^<B^dant  plea  that  he  render  unto  him  the  sum  of  1,03S  doUam 
Eaokraptcj  of  ^^^  80  cents,  which  to  him  he  owes,  and  from  bun  qd# 
the  endorsor  jufltly  detains,  Scc.  for  this,  to  wit,  that  whefeas  the 
MtioL' ^st^i!^  s^i^  defendant,  on  the  26th  day  of  June,  1799,  at  Alea^* 
that  th&  note  andria,  in  ^  county  aforesaid,  l^  his  cmtmo  note  ia 
the  e^donor^  Writing,  subscribed  with  his  proper  YacoA  and  Mimei  and 
intnutforthe  to  the  court  now  here  produced,  die  daie  whereof 
^x^fnlT  ^  ^^  promise  to  pay  to  the  said  Andrew  and  Wife 
from  the  de-  Uam  Ramsay,  or  order,  forty-five  days  after  dal0#. 
which  ^""iie  ^^^38  dollars  and  80  cents,  for  value  received,  negotia- 
the'^note^tT  ble  in  the  bank  of  Alexandria;  and  the  saki  Andrew 
'^"^^^r  Fl  ^^  William  Ramsay,  afterwards,  to  wit,  on  the  9^ 
fendant^for  4-  ^^y  of  October,  in  the  year  of  our  Lord  1803,  attlii^ 
lae  received,  countv  aforesaidy  by  their  certain  writings  endovsed  eft 
gainst  "the  *a-  ^^^  ^^^^  note,  and  subscribed  with  thesr  proper  haadfe 
gent  cannot  and  namcs,  assigned  the  said  note  to  the  said  plaintiff 
^inrt^the*'  f^^  ^'^^  reoerpedj  of  which  assigmlent  the  wA  de- 
principal.  feudant,  afterwards,  to  wit,  ^c*  bad  Bodoe^;.  by  racane 
deHrrf  *the  ^*^«reof,  and  by  force  of  the  aet  of  assemMy  of  Viirgif- 
piaintifT,  and  nia  in  ftuch  caso  inad^  and  previded^  before  die  year 
h?a^ecuto?  i«Oi,  action  accrued  "  8fc.  There  was  an  office  judg» 
the  deR^dant  nient  against  the  defendant  and  his  appearanee  l»al» 
is  not  entitled  *to  set  aside  which  the  latter  pleaded  nil  debet  for  Ua 

to   a  contiuQ-'       •      •      i       ^    »  ^  ^  «.*va 

ance.    Bur  he  principal,  at  June  term,  1803. 

may  inwston  At  December  term,  1803,  the  suit  was  entered  aba* 
tion  o^u^ieV  *^d  ^y  ^^^  plaintifPs  death.  Afterwards,  at  the  same 
terstestaiuen-  term,  ou  the  motioii  of  Stephen  Codman,  by  lus  attoiv 

tary,    before 

Bhall   be  peiv      W  Present,  MarthaU^  Ch*  J.  Cuthing^  Pat$r8$n  and  ifoMhins^n^ 
mitted  to  pro-  J^ticet. 
Becute. 

H^  1 Q  A  (^)  ^^  "®^  ^^  assembly  of  Virgiiiia  authorises  an  assignee  of  ft  proini*- 

^^^  tory  not«  to  msaolAin  an  wstiQii  of  debt  ia  his  owa  name  agaiDtt  the  ma- 

ker of  the  note.         ^  * 
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nejf,  U;  wad  ordered,  <^  that  the  said  Stephen  CodnuUi,      Wiiie& 
^xecuior  of  John  Codman,  deceased,  be  made  plaUtiff  codtnLi'ft  bx- 
in  this  suit,  with  leave  to  prosecute  the  same."  i  ewtor. 

At  Jime  term,  1804,  the  defendant  gave  special  bail,    — ^ 
and  ^^  moved  the  court  for  a  rule  upon  the  plain tiJF  to. 

St  oyer  of  his  letters  testamentary^  to  enable  the  de- 
ant  to  answer  the  plaintiff,  which  was  opposed  by 
iIm  plaint^s  attorney,  and  the  motion  was  refused  by 
the  court,"  whereupon  the  defendant  took  a  bill  of  ex- 
imptions.     The  plea  put  in  by  the  appearance  bail  for 
die  pnacipal  was  withdrawn,  and  the  latter  pleaded, 
1st.  Nil  debety  upon  which  issue  was  joined  ;   and,  3d. 
That  before  the  23d  day  of  October,  1802,  the  time  sta- 
ted in  the  declaration,  when   A.  &  W.   Ramsay  are 
supposed    to  have  assigned  the  said  note  to  the  said 
John  Codman,  the  said  A.  &  W.  Ramsay  had  been  de- 
clared bankrupts.  Sec.  and  on  the  day  of  March, 
1802,  had  duly  obtained  their    final    discharge,  &o. 
To  this  plea  the  plaintiff  replied,  that  on  the  20th  of 
June,  1799,  the  defendant  was  justly  indebted  to  John 
Codman,  the  testator,  in  the  sum  of  l,0a8  dollars  and 
80  cents,  and  in   consideration   thereof,  on  that  day 
made  and  executed  the  promissory  note  in  the  declara- 
tion mentioned,  for  that  sum,  to  A.  &  W.   Ramsay,  a# 
the^enu  of^  and  in  trust  for  the  use  of  the  said  John 
Codman^  the  testator;  and  concluded  with  a  verification. 
To  this  repikation  the  defendant  demurred  specially; 
l8t.  Because  it  is  a  departure  from,  and  is  inconsistent 
with,  the  declaration,  in  this,  that  the  declaration  af-  ^ 
firms  that  the  said  note  was  payable  to  Andrew  and 
William  Ramsay,  for  value  received,  and  was  by  them 
assigned,  for  value   received,  to  the  said  John  Cod- 
man; and  the  replication  affirms,  that  the  said  note 
was  executed  and  delivered  to  the  said  A.  &  W.  Ram- 
sivf ,  as  the  agents  of,  and  in  trust  for  the  use  of,  the 
aaid  John  Codman ;  2d.  Because  the  plaintiff,  in  his  re^ 
pitcation,  ought  to  *have  traversed  the  plea,  and  ten^         41 X95 
dered  an  issue  thereupon,  and  ought  not  to  have  repli^^ 
«d  the  said  special  matter,  and  concluded  with  a  veri- 
fication ;  3d.  Because  the  said  replication  is  informal 
atld  insuiEciettt,  &c. 

Upon  this   demurrer  the  court  below  adjudged  the  ' 
issue  in  law  for  the  plaintiff. 

Upon  the  issue  in  fact,  the  jury  fomld  a  ver^ctafo 
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Wilson      for  the  plaintiflT;  and  on  the  trial  four  bills  of  exception 

Codnum'sEx-  Were  taken  by  t^ie  defendant*     The  Ist  was  to  the  refu- 

€eiitor.      sal  of  the  court'  to  instruct  the  jury,  that  the  plaintiff 

'  ought  to  produce  in  evidence  his  letters  testamentary, 

to  enable  him  to  maintain  the  issue  on  his  part. 

The  2d  hill  of  exceptions  stated,  *'  that  the  defendsmt 
produced  testimony  to  the  following  facts,  viz.  that 
A.  and  W.  Ramsay,  on  the  13th  of  August,  1799,  whcp 
the  note  in  the  declaration  mentioned  became  due,  were 
indebted  to  him  on  their  own  account  in  a  large  sum  of 
money,  to  wit,  in  the  sum  of  8,000  dollars,  and  continued 
indebted  to  him  always  thereafter,  to  that  or  a  greater 
amount,  until  they  became  bankrupt,  in  November* 
1801.  That  they  had  taken  the  said  note  for  the  use 
and  benefit  of  John  Codman,  and  not  for  their  own,  and 
were  authorized,  as  his  agents,  to  receive  payment  of  the 
said  note  for  his  use,  from  the  date  thereof,  until  the 
day  of  May,  1800.  That  the  said  John  Codman  urged 
payment  to  be  made ;  and  during  this  pei^od  of  time, 
^  sundry  payments  in  money  were  made  to  the  said  A*  & 

W.  Ramsay,  by  the  defendant,  who,  at  the  time  of  ma«p 
king  such  payments,  did  not  mention  any  definite  purpose 
or  use  for  which  they  were  made.  That  the  said  An- 
drew &  William  Ramsay,  during  the  period  afores^d* 
viz.  from  the  13th  of  August,  1799,  to  the  time  of  their 
bankruptcy,  had  authority  to  receive  no  other  debt  from 
the  said  William  Wilson,  except  the  debt  due  on  the 
note  aforesaid,  and  on  another  note  for  about  the  sap:ie 
sum,  due  for  the  use  of  s£ud  John  Codman*  And  the 
*  defendant  moved  the  court  to  direct  the  jury,  that  if 

they  shall  be  of  opinion,  that  at  the  times  respectively 
when  William  Wilson,  the  defendant,  made  payments  in 
^  196  money  to  ^Andrew  &  William  Ramsay,  of  sundrjr 
sums,  after  the  note  became  due  upon  which  this  actioa 
is  brought,  they,  the  said  A.  &  W.  Ramsay,  were  in- 
debted to  him  on  their  own  account,  always  after  the 
said  note  became  due,  to  an  amount  exceedii^g  8,000  dol- 
lars, and  were  not  authorized,  during  the  whole  of  the 
-time,  from  die  13th  August,  1799,  till  their  bankruptcy^ 
to  receive  any  other  debt  due  from  W.  Wilson,  the  de-. 
fendant,  for  the  use  of  any  other  person,  except  the 
deibt  due  on  the  note,  which  is  the  ground  of  this  action 
and  another  note  for  about  the  same  sum,  which  thej^ 
held  as  the  agents  of  John  Codman,  and  in  trust  for  hte 
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use  i  itt  such  case  those  payments  of  moneys  may  be      Wiiacm 
applied  to  the  discharge  of  those  two  notes;  unless  the  codmm'tBx^ 
jury  shaU  be  satisfied  by  testimony,  that  the  said  defend-       eeutor* 
ant  did  make  those  payments,  or  any  of  them,  for  some  " 

other  purpose  or  purposes,  respectively.         ^ 

*'  The  plaintiff  had  offered  to  prove,  by  the  testimony 
of  Andrew  Ramsay,  that  the  payments  or  advances  of 
money  to  him  and  William  Ramsay,  charged  in  the 
discount  offered  by  the  defendant,  William  Wilson,  in 
the  words  and  figures  following,^'  [here  was  inserted  an 
aecoutit  current  made  out  by  the  defendant  against  A. 
&  W.  Ramsay,  containing,  among  others,  sundry  debits 
and  credits  of  cash,  subsequent  to  the  time  when  the 
notes  became  payable,  and  before  the  bankruptcy  of  the 
Ramsays ;  by  which  it  appeared  that  they  had  paid  to 
the  defendant,  during  that  time,  more  cash  than  he  had 
paid  to  them,  without  specific  appropriation ;  but  the 
balance  of  the  whole  account,   (which  commences   in  / 

April,  1797,  and  continues  to  October  15,  1801,)  was 
against  the  Ramsays  to  about  the  sum  of  10,000  dol- 
lars,] "  were  not  made  on  account  of  the  notes  due  to 
John  Codman,  or  either  of  them,  and  that  they  were 
not  received  by  the  said  A.  &  W«  Ramsay  on  account 
of  the  said  notes,  or  either  of  them ;  and  had  also 
ofered  in  evidence  two  letters  from  the  defendant,  ad- 
mitted to  be  in  his  hand-writing,  in  the  words  and 
figures  following,"  [here  were  inserted  two  letters  from 
the  defendant  to  John  Codman,  the  first  dated  21st  Ja- 
nuary, 1^00,  saying,  that  he  had  paid  a  small  part  of  the  ^ 
notes  to  A.  8c  W.  Ramsay,  and  would  gladly  settle  the 
remainder,  if  it  was  in  his  *power ;  the  second  is  dated  0  \gj 
25th  February,  1800,  offering  to  pay  the  notes  in  real 
estate  or  to  give  a  mortgage,]  "  whereupon  the  court 
refused  to  give  the  instruction  as  prayed  ;'*  to  which  re- 
fiosal  the  ddfendant  excepted* 

The  3d  bill  of  exceptions  was  to  the  opinion  of  the 

court,'  that  it  was  necessary  for  the  plaintiff  to  prove  the 

as^gnment  of  the  note,  but  that  it  was  not  necessary 

for  him  to  prove  that  the  same  was  made  Jor  value  re^ 

ceivedj  by  ihe  said  A.  &  W.  Ramsay  from  the  said  John 

Codman.  ^ 

.  The  4th  bill  of  exceptions  was  to  the  admission  of  the 

note  and  endorsement  in  evidence  to  the  jury,  the  en- 

dlorsement  being  in  these  words :  ^  We  assign  this  note 
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WilioB      to  John  Codman,  withmtt  recmirse^^  and  signed  by  A» 

eodmlo'ftEx.  '  W*  Ramsay,  the  payees  of  the  note;  inasmuch  as  the 

emitor.      endorsement  varied  from  that  set  forth  in  the  deckira* 

""—^    tion ;  the  former  being  **  without  recourse^^  and  the  lat« 

ter  ^for  value  received.^ 

E.  J.  Lee^  for  the  plaintiff  in  error,  made  the'foUowing 

points ; 

1st*  That  the  defendant  below  was  entitled  to  o^er  ct 
the  letters  testamentary  at  the  time  he  demanded  iu 

2d.  That  the  plaintiff  was  bound  to  produce  diem  on 
the  trialf  upon  the  issue  of  nil  debet* 

3d,  That  the  plaintiff  was  bound  to  prove  the  assign- 
ment to  have  been  made  for  vahte  received^  according  ta 
the  averment  in  the  declaration. 

4tlu  That  the  defendant  below  had  a  right,  at  my 
time,  to  apply  the  payments  oS  money  made  to  A.  &  W* 
Ramsay,  to  the  account  of  the  notes  in  question ;  the 
'  Ramsay s  being,  at  that  time,  personally  his  debtors,  and 
having  no  right  to  demand  of  him  money  upon  any  other 
account. 

5th.  That  the  replication  to  the  second  plea  was  bad 
upon  special  demurrer. 
*  198  *lst.  The  executor  was  bound  to  produce  his  letters 

testamentary,  and  the  defendant  was  entided  to  oi9fer  9t 
any  time. 

In  Virginia,  if  the  plaintiff  dies  before  oflke  judgment^ 
the  suit  abates,  and  the  executor  must  proceed  de  lunio* 
If  the  plaintiff  dies  after  judgment,  the  executor  must 
take  out  a  scire  facias^  in  which  he  must  make  a  pr^fert 
of  his  letters  testamentary.  When  the  scire  fadim 
iBsues,  the  cause  goes  to  the  ndeSy  and  the  defendant  has 
a  month  to  plead.  In  the  present  case,  the  change  of 
parties  was  made  in  court,  and  the  defendant  had  not 
yet  appeared ;  he  had,  therefore,  time  till  the  seact  tens 
to  appear  and  plead,  and  had  then  a  right  to  donand 
oyer*  6  Mod.  1 34.  Adams  v.  Saoage.  Idem^  143.  Smkh 
V.  Harman.  By  the  act  of  congress,  voL  1.  p«  71.  s.  31. 
a  scire  facias  is  to  issue  in  case  of  the  dealh  of  a  par^ 
before  judgment.  The  law  of  Virginia,  Jie9.  CodCf  p* 
117.  s.  20.  is  nearly  the  same. 

The  act  of  congress  does  not  do  away  the  aecesdity 
of  an  executor's  showing  his  letters  testamentary, 
deprive  the  defendant  of  his  right  of  oyer* 
1      • 
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PATBRitfiT)  J*    Under  the  act  of  coagress  do  not  the      Wttaon 
proceedings  go  on  of  old?     Are  there  to  be  any  pro-  cotoim'i E v 
ceedings  de  novo  f  e«utor. 

E.  J*  Lte*  There  is  no  doubt  that  the  executor  must 
diow  his  letters  testamentary  on  admission  to  prosecute^ 
and  the  defendant  has  a  right  to  demand  oyer  at  some 
time. 

Mamhall,  Ch.  J«  The  question  is  whether,  under 
the  act  of  congress,  a  ^cire  Jacw  is  necessary. 

Washington,  J.  There  is  another  question,  whether 
the  defendant  did  not  crave  oyer  in  due  time. 

£>  y*  Lee%  The  plaintiif  ought  to  produce  hs  letters 
testamentary  at  the  time  h^.is  admitted,  or  when  oyer  is 
{M^yed^  or  at  the  trials  to  support  his  title. 

'^MAHSiiAi.L,  Ch.  J.    No  doubt  the  defendant  was         ^  |gg 
entitled  to  oyer^  but  the  question  is,  has  he  demanded 

Uin  proper  time  ? . 

£•  y*  JO^.  34«  Th^  plaintiff  ought  to  have  proved 
tiiat  the  Qol^  was  assignedy^r  value  received*  The  as- 
^l^ment  on  the  note  is  expresed  to  be  ^^  without  re* 
tour^e^^  There  was,  therefore,  a  variance  between  the 
asfllgoment  on  the  note  and  that  set  forth  in  the  decla- 
mtion.  The  court,  tiiierefore,  ought  either  to  have  pre- 
vented the  assignment  from  being  produced  in  evidence, 
or  have  compelled  the  plaintiff  to  prove  it  was  really 
£ior  value  received.  By  thus  admitting  the  assignment 
to  go  in  evidence,  they  have  prevented  the  defendant 
from  his  right  to  offset  his  payments  to  A.  &  W*  Ram- 
flsry  befpre  the  assignment. 

If  there  be  a  variance  between  the  evidence  and  the 
4ecUratioa  it  is  fatal,  how  trivial  soever  it  may  be.  If 
the  plaintiff  undertakes  to  recite  an  instrument,  although 
he  is  not  bound  so  to  do,  and  misrecites  it,  he  must 
fail*.  Thus,  in  trover  for  a  debenture,  the  plaintiff 
must  prove  the  number  of  the  debenture  as  laid  in  th£ 
declainstion,  and  the  exact  sum  to  a  farthing,  or  he  wiu 
be  ni^nauit^  But  he  need  not  set  out  the  numbe|> 
X^Dy  mart  th^n  the  date  of  a  bond  for  which  trov^  is 
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'^^^^^      brought,)  for  being  out  of  posseasion,  he  may  not  know 
C<Mfanim'«  Ex-  ^^^  number,  and  if  he  should  niistake  it  would  be  a 
ggutor.      failure  of  his  suit*    BuUer^s  N.  P*  37.     So  in  the  case 
~     of  Bristoxv  V.  Wright^  Doug,  665.  it  was  held  that  in  an 
action  against  the  sheriff  for  taking  goods  without  leav- 
ing a  year's  rent,  the  declaration  need  liot  state  all  the 
particulars  of  the  demise ;  but  if  it  does,  and  they  are 
not  proved  ^s  stated,  there  shall  be  a  nonsuit. 

^  Marshall,  Ch.  J.     You  consider  the  declarattcii 

as  setting  forth  the  endorsement  in  hac  9erba» 

E.  y.  lee.     I  do* 

Marshall,  Ch*  J*  The  only  question  upon  this 
point  is,  whether  the  plaintiff  has  underuken  to  s^ 
forth  the  endorsement  in  hose  verba  y  for  if  so»  and.there 
is  a  variance,  there  is  no  doubt  it  would  be  fataL 

4 

^  S^O  *E.  y.  Lee>    4th.  The  defendant  below  had  a  rigbt 

:o  apply  all  the  cash  paid  by  him  to  A.  &  W.  Ramsay, 
to  the  dii^charge  of  the  notes.  They  had  no  right  to 
say  it  was  a  gift  or  a  loan,  and  they  had  no  other  right 
to  demand  money  of  him  than  for  those  notes.  If* 
the  appropriation  was  not  made  at  the  time  of  tte 
payment,  yet  it  could  not  be  applied  to  the  single  defat 
due. 

5th.  As  to  the  demurrer*  1st.  The  declaration  states 
the  assignment  to  he  for  value  received.  The  replica- 
tion, instead  of  fortifying  the  declaration,  states,  that 
it  was  not  for  value  received,  which,  being  repugaiHQti 
is  a  departure  in  pleading.  Thus,  if  the  plea  be  eon* 
ditions  performed^  and  the  rejoinder  shows  matter  ia 
excuse  for  not  performing,  it  is  a  departure.  4  Bac* 
Abr.  123.  Departure  in  Pleadings  X.  If  a  note  i# 
given  to  me  as  agent  for  another,  it  is  not  given  to  me 
for  value  received ;  2d.  There  is  no-  tt*averse,  denial 
or  confession  of  the  matter  of  the  plea*    4  Bac.  Air* 

H.  ro. 

^  &  Lee  J  on  the  same  side.  If  the  plaintiff  is  not  the 
true  executbr,  a  judga^nt  in  this  suit  would  be  no  b<ur 
to  an  action  by  the  rightful  executor.  Hence  it  is  ne- 
cessary that  he  should  produce  his  letters  testameatfi- 
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ry.     It  does  not  appear  that  he  ever  produced  them  ^   Wilson 
in  the    court  below  at  any  time.     He  ought  to  have  codman'sE*. 
been  compelled  to  produce  them  at  the  trial,  on  the  is-      ccutor. 
sue  of  nil  debeti  to  support  his  titles    The  plea  of  ml        '  "   " 
debet  put  the  plaintiff  on  the  proof  of  every  thing  hec(^s- 
sary  to  entitle  him  to  recover.     It  has  been  considered 
as  law  in  Virginia,  that  on  that  plea  the   defendant 
may  give  in  evidence  the  statute  of  limitations,  which 
he  could  not  do  on  non  assumpsH;  because  the  latter 
plea  is  in  the  past  tense,  and  the  statute  does  not  prove 
that  he  never  promised.     But  the  plea  of  nil  debet  is 
in  the  present  tense,  that  he  does  not  now  owe,  and, 
therefore,  if  the  debt  is  barred  by  the  statute,  the  plea 
is  well  supported*     If  an  executor  bring  an  action  of 
assumpsit^  the  defendant  pleads  non  assumpsit  in  man- 
ner and  form  as  the  plaintift*  hlis  declared,  that  is,  he 
did  not  assume  to  pay  to  the  testator  in  his  lifetime. 
The  plaintiff,  in  such  case,  is  only  bound  to  prove  that 
the  defendant  promised  to  pay  the  testator,  and  his  own 
title  as  executor  does  not  come  in  question.     But  if 
an  executor  bring  an  action  of  debt^  and  the  defendant 
♦pleads  nil  debet ^  he  says  that  he  owes  npthing  to  the         *201 
present  plaintiff,  who  sues  as  executor,  and  if  the  plain- 
tiff be  not  the  true  executor,  the  plea  is  supported ;  the 
defendant,  in  truth,  owes  him  nothing.     Hence  arises 
the  difference  between  the  necessity  of  producing  let- 
ters testamentary  in  evidence  on  the  trial  in  actions  of 
assumpsit^  and  in  those  of  debt  on  simple  contract. 

Simms,  contra.  In  this  case  there  was  an  office  judg- 
ment against  Wilson  and  his  appearance  bail.  The 
bail  came  in  and  set  aside  the  office  judgment,  by  pleads 
ing  for  his  principal  (as  he  had  a  right  to  do  under  the 
act  of  assembly  of  Virginia,)  in  the  lifetime  of  Johi^ 
Codman,  and  the  issue  was  made  up.  Afterwards 
John  Codman  died,  and  Stephen  Codman,  his  executor, 
appeared,  and  had  leave  to  prosecute  the  action. 

W^  differ  from  the  opposite  counsel  as  to  the  con- 
struction of  the  act  of  congress.  They  seem  to  think 
that  the  pleadings  must  be  de  novo* 

But  it  is  in  the  discretion  of  the  court  what  pleas"  to 
admit  after  the  issue  had  been  made  up. 

It  is  said  Wilson  was  not  in  court.  But  it  was  his 
own  fault  to  suffer  judgment  to  go  ags^nst  him.     No 

Vol.111.  Bb 
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■ 

Wiisoa      man  can  take  advantage  of  Ws  own  neglect;    It  was  a 

Codmftii'g  Ex.  matter  of  discretion  with  the  court  to  admit  the  princi- 

ecutor.       pal  to  appear  and  plead  after  the  issue  had  been  made 

""^""""^     up  by  the  baiL    It  is  to  be  presumed  that  the  executor 

produced  his  letters  testamentary,  and  that  the  court 

was  satisfied  when  they  admitted  him  to  prosecute  as 

plaintiff.     If  the  defendant  did  not  then  pray  oyer^  it 

was  his  own  neglect.     He  can  only  demand  Gyer  at  the 

term  when  the  letters  were  produced.     5  Co.  74.  b. 

Wymari*s  Case.     But  letters  testamentary  need  not  re- 

li(iain  in  court  even  during  the  whole  of  that  term.    3 

Satt.  497.  Roberts  v.  Arthur, 

As  to  the  demurrer^  two  causes  are  assigned.  First,  that 
the  replication  is  a  departure  i  and,  second,  that  it  doe^' 
not  traverse  the  matter  of  the  plea. 
^  202  *lst.     Unquestionably,'  if  it  is  a  departure,  it  is  bad* 

But  if  it  is  the  only  fortification  of  the  declaration  against 
the  plea,  it  must  be  good.  Co*  Litt.  304.  a.  The  re- 
X  plication  is  not  repugnant  to,  nor  inconsistent  with,  the 
declaration.  It  is  the  same  in  substance  with  that  in 
the  case  of  Winch  v.  Keek/,  1  T.  ^.  619.  which  was  ad- 
judged good  on  demurrer. 

2d.  It  is  said  that  the  replication  ought  to  have  tra- 
versed the  matter  of  the  plea. 

What  part  could  the  plaintiff  have  traversed  ?  The 
bankruptcy  is  impliedly  admitted  in  the  replication. 

Wasq^ngton,  J.  Part  of  the  objection  is,  that  the 
replication  does  not  confess  the  matter  of  the  plea* 

Simms,  That  is  not  set  down  as  a  cause  of  demur- 
rer, and  it  is  but  matter  of  form.  But  it  is  no  cause 
for  demurrer  even  if  it  had  been  specially  shown.  In  a 
j>lea  of  the  statute  of  limitations,  the  defendant  does  not 
confess  that  he  ever  promised  at  all.  So  in  a  replica- 
tion to  such  a  plea,  that  the  plaintiff  was  out  of  the  coun- 
try, he  does  not  confess  that  the  five  years  have  elapsed. 
So  in  pleading  a  release,  it  is  not  necessary  to  admit 
the  execution  of  the  bond,  &c. 

No  authorities  can  be  produced  in  support  of  such 
an  objection. 

As  to  payments  offHoney,  it  appears  from  the  account 
itself,  that  Wilson,  after  the  notes  became  due,  received 
more  cash  from  A.  and  W.  Ramsay  than  they  receiired 
from  him  ;  an^  it  is  evident)  that  the  cash  traosaptions 
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were  mere  matters  of  mutaal  accommodatioii)  by  loantt      Wiiaon 
of  small  aums  for  short  periods  of  time.  Codman'iBx* 

As   to  the  first  bill  of  exceptions^  it  is  said,  t^at  the      cc^to^. 
plaintiif  ought  to  have  produced  his  letters  testamentary     ^ 
on  the  trial ;  and  that  a  judgment,  in  this  suit,  would 
not  be  a  bar  to  an  action  by  the  rightful  executor. 

This  we  deny%  In  a  suit  brought  by  the  name  of 
John,  it  is  not  necessary  on  the  trial  of  the  general  issue 
*to  prove  that  the  plaintiff  was  baptized  by  that  name*  ^  SD3 
So  if  the  plaintiff  sue,  as  executor^  when  he  is  only  ad- 
ministrator, and  no  advantage  taken  by  plea  in  abate- 
ment, it  is  not  necessary,  on  the  trial,  to  produce  letters 
testamentary. 

The  3d  and  4th  bills  of  exception  raise  two  ques* 
tionsa 

.1*  Whether  the  assignment  ought  to  have  been  pro- 
ved, on  the  trial,  to  be  for  value  received* 

2»  Whether  the  assignment  on  the  note  varies  from 
thskt  stated  in  the  declaration. 

It  is  said,  that  the  probata  and  the  allegata  must  pre* 
wisely  agrees  This  is  not  the  law.  It  is  sufficient  if 
they  agree  in  substance.  In  an  action  of  assault  and 
battery,  the  declaration,  alleging  it  to  be  done  with 
sticks,  staves  and  swords,  is  sufficiently  supported  by- 
evidence  that  the  defendant  pulled  the  plaintiff  *s  nose. 
So  if  the  declaration  allege  that  goods  were  sold  and 
delivered  at  the  request  of  ttie  defendant,  it  is  sufficient 
to  prove  ^hat  the  defendant  reluctantly  received  them 
4ft  the  solicitation  of  the  plaintiff.  It  is  only  necessa- 
ry to  prove  the  material  averments  to  be  substantially 
true. '  . 

The  substance,  in  the  present  case,  is  the  note  and 
the  assignment.     The   manner  is  totally  immaterial. 
1^0  form  of  assignment  is  prescribed  by  the  act  of  as* 
sembly  ;  and  it  is  not  necessary,  under  the  act,  to  state 
the  precise  words  of  the  assignment.     If  the  assign'^ 
meat  had  been  in  consideration  of  a  horse  received,  it 
mrould  have  been  sufficient  to  have  stated,  generally, 
that  it  was  for  value  received.     The  words  without  re- 
course  do  not  imply  without  value^  nor  do  they  alter 
the  effect  of  the  assignment  as  it  regards  the  defendait|. 
Xhe  declaration  does  not  pretend  to  set  forth  the  as- 
signment in  hcsc  verba  i  and,  therefore,  the  case  from 
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WiiMft      2>oc^.  665.  does   not  apply.    2  SalL  658.  Hoinum^v. 
Godmmn'sBx.  Borough.    Dovg.  193.  The  Xing'  v.  May. 

ccator. 

^  OQ4  *M ARSHALL,  Ch.  J.     Does  not  your  defence  rely  on 

there  being  no  value  received  ? 

SiniTM.  I  contend  not.  I  shall  presently  take  the 
distinction. 

Washingtok,  J.  The  departure  is  alleged  upon  that 
ground. 

Simms.  A  moral  obligation  on  the  part  of  A.  &  W. 
Ramsay  is  a  sufficient  consideration  for  the  assignment. 
They  were  bound  in  honesty  and  good  faith  to  assign, 
and  that  is  sufficient  to  support  the  allegation  of  value 
received. 

The  maker  of  the  note  has  no  ri^ht  to  inquire  into 
the  consideration  which  passed  between  the  assignor 
and  assignee. 

If  the  note  had  not  been,  from  the  first,  held  in  trust 
for  Codman,  the  defendant  might  have  oiFset  all  his 
claims  against  the  Ramsays,  which  were  ^ue  before  no* 
«ttce  of  the  assignment. 

No  oiFset  against  the  trustee  can  be  set  up  against 
cestui  que  trust.  The  authorities  cited  in  Winch  and 
Keely  can  be  produced  if  the  court  should  require  it. 

Marshall,  Ch.  J*  There  is  no  necessity  to  pro- 
duce authorities.  There  can  be  no  question  on  that 
point.  If  the  agent,  appointed  to  collect  a  debt,  is  in- 
debted to  the  debtor,  the  latter  cannot  offset,  jagainst 
the  debt  due  from  him  .to  the  principal,  claims  against 
the  agent.  It  cannot  be  contested.  No  man  ever  thought 
that  a  person  who  employs  an  agent  to  collect  his  debts, 
by  this  agrees  to  take  on  his  hands  the  debts  owing  by 
his  agent  to  his  debtors,  instead  of  looking  to  the  ori- 
ginal debtors  themselves, 

C.  Lee^  in  reply.   - 
1st.  As  to  the  letters  testamentary, 
j^  O05         *  ^The  act  of  congress  does  not  take  away  the  neces- 
sity of  giving  notice  to  the   other  party.  -  It  does  no( 
essentially  alter  the  law  op  that  subject.   By  that  law  a 
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^4ire  facias  muAt  have  issued,  and  would  have  been  rcr      WiUoa 
tumable  to  the  next  term.     One  of  the  clauses  of  each  Codmao's  &<• 
act  is   in  the  same  words.      The   act  of  congress  is       eo"tor* 
equally  applicable  to  the  death  of  plaintiffs  and  dc-    — — — — 
fendants.     A  scire  facias  must    issue   in  both  cases* 
And  if  it  had  issued,  the  defendant  would  have  been  in 
time.  . 

2d.  The  plaintiff  ought  to  have  produced  his  letters 
testamentary  at  the  trial,  to  support  his  title,  on  the 
issue  of  nil  debet. 

This  has  been  spoken  to  before. 

3d.  As  to  the  demurrer. 

It  is  an  answer  to  the  case  of  Winch  v.  Keely^  1  T. 
Rep.  619.  that  in  our  case  the  demurrer  is  special^  in 
the  other  it  was  generaU  *  It  will  also  appear  that  in 
that  case  the  facts  of  the  pleas  were  expressly  admitted 
in  the  replication.  The  demurrer  there  was  for  the 
purpose  of  bringing  into  consideration  an  important 
question  of.  law. 

The  1st  cause  of  demurrer  assigned  is,  that  the  re- 
plication is  a  depaiture.  It  is  only  necessary  to  know 
what  the  declaration  is. 

The  expre8sion,ybr  value  received^  means  valu6  recei* 
ved  by  the  defendant  of  the  Ramsays,  and  by  them  of 
the  plaintiff.  The  declaration  states  it  to  be  Ramsay's 
debt;  the  replication  alleges  it  to  be  Codman's  debt. 

4th.  The  variance  between  the  declaration  and  the 
note  offered  in  evidence  is  material.  If  they  had  pro* 
duced  a  note  assigned  for  value  received,  the  plea  of 
bankruptcy  of  the  Ramsays  would  have  been  good.  If 
they  had  proved  their  declaration,  they  would  have  de- 
feated their  action.  It  is  admitted,  however,  that  it 
would  be  a  question  of  some  doubt,  whether  the  va- 
riance Would  be  absolutely  fatal  if  the  action  were  on  a 
^parol  agreement,  upon  the  authority  of  the  note  at  4|i  206 
the  end  of  the  case  of  ,Bristow  v.  Wright^  Daug.  669. 
{Zd  edition^  which  confines  this  strictness  of  pleading 
to  records  and  written  contracts.  But  the  present  ac* 
tion  is  upon  a  written  contract,  and,  therefore,  according 
to  all  the  authorities,  a  misrecital  is  fatal. 

5th.  As  to  the  bill  of  exceptions  respecting  the  tes- 
timony, it  is  only  necessary  to  read  the  prayer  of  the 
defendant  to  the  court,  (without  intermixing  the  testi^ 
i^nony  offered  by  the  plaintiff,  which  only  confuses  the 
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question,)  to  ihow  the  impropriety  of  the  court's  deci* 
sion,    . 

The  amount  of  the  prayer  is,  that  the  payments 
ought  to  be  presumed  to  be  made  ou  the  notes,  unless 
it  is  proved  that  they  were  made  for  some  other  pur* 
pose,  or  on  some  other  account;  it  having  been  proved 
that  the  Ramsays  had  no  right  to  demand  money  frolii 
the  defendant  except  on  account  of  those  notes. 

March  6. 


Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

The  first  question  which  presents  itself  in  this  case  ia^ 
was  the  defendant  entitled  to  oyer  of  the  letters  testa- 
mentary at  the  term  succeeding  that  at  which  the  ex- 
ecutor was  admitted  a  plaintiff  in  the  eause  ? 

It  is  contended,  on  the  part  of  the  defendant,  that  on 
the  suggestion  pf  the  death  of  either  plaintiff  or  de^ 
fendant,  a  scire  facias  ought  to  issue,  in  order  to  bring 
in  his  representative;  or,  if  a  scire  facias  should  not  be 
required,  yet,  that  the  opposite  party  should  have  the 
same  time  to  plead  and  make  a  proper  defence  as  if 
such  process  had  been  actually  sued. 

The  words  of  the  act  of  congress  do  not  seem  to 
countenance  this  opinion.  They  contemplate  the  coming 
in  of  the  executor  as  a  voluntary  act,  and  give  the  scire 
facias  to  bring  him  in,  if  it  shall  be  necessary,  and  to 
enable  the  court  ^^  to  render  such  judgment  against  the 
♦  207         estate  of  the  ^deceased  party,"  "  as  if  the  executor  or 
administrator  had  voluntarily  made  himself  a  party  to 
the  suit."     From  the  language  of  the    act  this  may 
be  done  instanter.     The  opinion  that  it  is  to  be  done 
on  motion,  and  that  the  party  may  immediajtely  proceed 
to  trial,  derives  strength  from  the  provision^  that  the 
/     executor  or  administrator,  ^o  becoming  a  party,  may 
have  one  continuance.     This  provision  shows  that  the 
legislature  supposed  the  circumstance  of  making  the 
executor  a  party  to  the  suit,  to  be  no  cause  of  delay. 
But  as  the  executor  might  require  time  to  inform  him- 
self of  the  proper  defence,  one  continuance  was  allow- 
ed him  for  that  purpose.    Thesame  reason  not  extend- 
ing to  the  other  party,  the  same  indulgence  js  not  ex- 
tended to  him. 
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There  is,  then,  nothing  in  the  act,  nor  is  there  an>       Wilson 
thing  in  the  nature  of  the  provision,  which  should  in-  Codman*«  Ex- 
duce  an  opinion  that    any  delay  is  to  be  occasioned      ecutpr*     / 
where  the  executor  makes  himself  a  party,  and  is  ready    -"""^"^ 
to  go  to  trial.     Unquestionably  he^  must  show  himself 
to  be  executor,  unless  the  fact  be  admitted  by  the  par- 
ties ;  and  the  defendant  may  insist  on  the  production  of 
his  letters  testamentary  before  he  shall  be  permitted  to 
prosecute  i  but  if  the  order  for  his  admission,  as. a  party, 
be  made,  it  is  too  late  to  cohtest  the  fact  of  his  being 
an  executor. 

If  the  court  has  unguardedly  permitted  a  person  to 
prosecute  who  has  not  given  satisfactory  evidence  of 
his  right  to  do  so,  it  possesses  the  means  of  preventing 
any  mischief  from  the  inadvertence,  and  will  undoubt- 
edly employ  those  means. 

The  second  point  in  the  case  is  the  demurrer  of  the 
defendant  to  the  plaintiff's  replication. 

Two  causes  of  demurrer  are  assigned.  1st.  That  it 
is  a  departure  from  the  declaration;  2d.  That  the  plea 
ought  to  have  been  traversed,  and  an  issue  tendered 
thereon. 

On  the  first  cause  of  demurrer,  some  difference  has 
existed  in  the  court,  but  the  majority  of  the  judges 
concur  in  the  opinion,  that  the  re^ication  fortifies,  and 
does  not  depart  from  the  declarationlSf 

•The  averment,  that  the  assignment  was  for  value  *  208 
received,  is  an  immaterial  averment.  The  assignee, 
without  value,  can  as  well  maintain  his  action  as  the 
assignee  on  a  valuable  consideration.  It  is,  therefore, 
mere  surplusage,  and  does  not  require  to  be  proved ; 
nor  does  it  affect  the  substantial  part  of  the  declaration. 
Jt  is  also  the  opinion  of  a  part  of  the  court,  that  the 
duty  created  by  the  trust,  and  which  was  discharged 
by  the  assignment,  may  be  considered  as  constituting  a 
yaluable  consideration  to  'support  the  averment,  and 
prevent  the  replication  from  being  a  departure  from 
the  declaration. 

2d.  The  second  cause  of  demurrer  is  clearly  not 
maintainable.  The  matter  of  the  replication  does  pot 
deny,  but  avoids  the  allegations  of  the  plea,  and,  coi^i-: 
sequently,  the  conclusion  to  the  court  is  proper. 

It  has,  indeed,  been  argued,  that  the  replication  is 
faulty,  because  it  does  not  confess  the  matter  alleged  in 
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eeator. 


-Wiiaou      the  plea;  but  this  is  not  assigned  as  a  cause  of  demtir- 
Codman't  Ex-  ^^^^t  ^^^  *^  's>  therefore,  not  noticed  by  the  court. 

The  demurrer  having  been  overruled,  several  ex- 
ceptions were  taken  at  the  trial  to  the  opinion  of  the 
court. 

The  first  was  to  the  admission  of  the  note  as  evi«< 
dence.  This  was  objected  to,  because  the  declaration 
averred  the  note  to  be  assigned  for  value  received,  and 
the  assignment  contained  no  expression  of  a  valuable 
consideration,  but  was  declared  to  be  made  ^^  without 
recourse."  As  the  assignment  is  not  set  fordi  in  h€cc 
verba^  this  exception  is  so  clearly  unmaintainable  that 
it  will  require  only  to  be  mentioned* 

The  2d  exception  requires  more  consideration.  It  is^ 
that  although  the  averment  that  the  assignment  was 
made  for  value  received  was  immaterial,  yet  the  plain-' 
tiff,  having  stated  the  fact  in  his  declaration,  is  bound 
to  prove  it.  In  support  of  this  position,  Bristorv  v. 
Wright^  D0ug.  665.  has  been  quoted  and  relied  on. 

The  strictness  with  which,  in  England,  a  plaintiff  is 
bound  to  prove  the  averments  of  his  declaration,  al- 
though *they  may  be  immaterial,  seems  to  have  re- 
laxed from  its  original  rigour. 

The  reasons  stated  by  Lord  Mansfield,  in  the  case 
reported  by  Doughy  for  adhering  to  the  rule,  do  not 
apply  in  the  UnitiA  States,  where  costs  are  not  affected 
by  the  length  of  the  declaration. 

Examining  the  subject  with  a  view  to  the  great 
principles  of  justice,  and  to  those  rules  which  are  cal- 
culated for  the  preservation  of  right  and  the  pre- 
vention of  injury,  no  reason  is  perceived  for  requiring 
the  proof  of  a  perfectly  immaterial  averment,  unless 
that  averment  be  descriptive  of  a  written  instrument, 
which,  by  being  untruly  described,  may,  by  possibility, 
mislead  the  opposite  party. 

Where,  then,  the  averment  in  the  declaration  is  of  a 
fact  dehors  the  written  contract,  which  fact  is  in  itself 
immaterial,  it  is  the  opinion  of  the  court  that  the  party 
making  the  averment,  is  not  bound  to  prove  it.      / 

In  this  case,  the  averment,  that  the  assignment  was 
made  for  value  received,  is  the  averment  of  a  fact 
which  is  perfectly  immaterial,  and  which  forms  no  part 
of  the  written  assignment;  nor  is  it  averred  to.be  a 
|)art  of  it.     It  is  anv  extrinsic  fact,  showing  ho^  the 
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right  of  action  was  acquired,  but  which  contributes      Wiieon 
nothing  towards  giving  that   right  of   action.      Thccodmim'iEx.' 
party  making  this  useless  averment  ought  not  to  be      ecutor. 
bound  to  prove  it.  — *— - 

No  case  which  has  been  cited  at  bar,  comes  up  to  ' 
this.  The  averments  of  the  declaration,  which  the 
plaintiflF  has  been  required  to  prove,  are  all  descriptive 
of  records,  or  of  written  contracts ;  not  of  a  fact,  at 
the  same  time  extrinsic  and  immaterial.  The  court  is, 
therefore,  unanimous  in  the  opinion,  that  this  excep* 
tion  cannot  be  maintained* 

In  the  progress  of  the  trial,  the  counsel  for  the  de- 
fendant, in  the  court  below,  also  required  that  court  to 
instruct  the  jury,  that  unless  the  plaintiff  could  show 
that  the  Ramsays,  who  were  his  agents,  had  the  power 
*to  collect  some  other  debt  from  the  defendant,  the  4^210 
payments  made  by  him,  to  them,  should  be  credited  on 
the  notes  given  to  them  in  trust  for  Codman,  which  in* 
struction  the  court  very  properly  refused  to  give. 

Independent  of  the  proof  made  by  the  plaintiff,  that 
the  sums  of  money  received  by  the  Ramsays  from  Wil* 
son,  were  really  on  their  own  account,  the  instruction 
would  not  have  been  proper  as  this  case  actually  stood. 
There  was  a  running  account  between  the  Ramsays' 
and  Wilson,  who  had  large  transactions  with  ^each 
other,  and  who  reciprocally  advanced  large  sums* 
This  running  account  is  not  stated  by  the  defendant, 
in  the  proposition  for  the  opinion  of  the  court.  The 
effect  it  produces  is  to  make  it  proper  for  Wilson  to 
prove,  that  advances  made  by  him  to  the  Ramsays 
were  not  designed  to  satisfy  their  particular  engage- 
ments with  each  other,  but  were  intended  to  discharge 
the  debt  due  to  Codman.  Terms  are  improperly  used 
in  the  bill,  which  imply  a  fact  contradicted  by  the  testi- 
mony. The  word  payment  is  used  instead  of  the 
word  advance,  and  this,  at  first  view,  may  produce  an 
obscurity,  which  is  dissipated  on  investigating  the  re- 
cord. 

The  judgment  is  to  be  affirmed,  with  costst 

ToL.  IIL  Cc 
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HALLET  AND  BpWNE  v.  JENKS  AND  OTHEKS. 

ATewdij.  THIS  was  a  writ  of  error  t;o  **  the  court  for  tJie 
ti»nit  V^ihe  trial  of  impeachments  aad  the  correction  of  errors,  in  th^ 
United  States,  gtatc  of  New- York,"  under  the  act  of  coi^gre^^  of  the 
im'^^drrSS  24th  September^  1789,  s.  25.  vol.  1.  p.  63.  which  giv^ 
by  dUtren  in-  the  supreme  court  of  the  United  States  appellate  ia- 
^i^^JJ^g'.  risdiction  upon  a  judgment  ia  the  hijjhest  court  of  a 
ced  to  land  State,  in  which  a  decision  in  the  suit  could  be  had| 
mder?omake  ^^^^^  i*  drawn  in  question  the  construction  of  ipy 
r«pairt»  and  clause  of  a  *statute  of  the  United  States,  and  the  ae<? 
ST^Sb**  rtf  c"^Q^  **  against  the  right,  privilege  or  exemption,  spcn 
the  Frenct  cially  set  up  OF  claimed  by  cither  party,  uader  suc^ 
y>^rp"^y    statute. 

hw^  originS  '^^^  action  was  upon  a  policy  of  insurance,  and  the 
fsargo,  and  only  question  to  be  decided  by  this  court  was,  whether 
aw  any"*^  ^^  ^'^^  insured  was  illegal^  under  the  act  of  confess 
thins:  in   ex-  (commonly  called  the  non-intercours^  Isiw^  of  the  l^h 

P^SL  ^y^^^^.  ^"^^^i  ^^^*  *•  ?•  ^^9-  ^^  although  another 
bills,  might  question  appears  to  arise  upon  the  record,  viz.  whe- 
porcbase  and  ^|^g^  ^  condemtiation  in  a  foreign  court,  ^s  enemy's 
•ucb  produce,  property,  be  conclusive  evidence  of  that  fact,  yet  thi^ 
without  incur-  court  is  prohibited  by  the  same  25th  section  of  the  act 
nsSties  oi  STe  of  1789,  to  consider  any  other  question  than  that  which 
nofpinter-       respects  the  construction  of  the  statute  in  dispute. 

JSh**  *San^      ^^  ^^  ^'^^^  ^f  ^^  general  issue,  a  special  verdict 

1799.      And  was  foiindf  containing  the  following  facts  : 

wM*^  nu'ml      '^^^^  ^^^^^  27th  day  of  April,  1799,  the  defendants,^ 

gal,  fto  as  to  for  a  premiun^  of  25  per  cent,  insured  for  the  plaintiffs^ 

afoid  the  in-  against  all  risks ^  1,000  dollars,  upon  twenty-,five  thou- 

♦"^n  ^^^^  pounds  weight  of  coffee,  valued  at  20  cents  ;&er 

.    *  pound,  on  board  the  sloop  Nancy,  from  HispanioU  to 

St.  Thonias.     That  in  the  margin  of  the  policy  was 

inserted  a  cla.use  in  the  following  words :  ^^  warrs^^ted 

the  property  of  the  plaintiffs,  all  Americans,**  but  th^t 

the  words  all  Americanst  were  added  after  the  policy 

was  subscribed ;  that  the  sloop  Nancy  was  built  at 

Rhode-Islap4)  ^i^d  belonged  to  citizens  of  t^e  United 

States,  resident  in  Khode*Island,  as  well  when  she  left 

that  state  as  at  the  time  of  her  capture,  and,  being 

chartered  by  the  plaintiffs,  sailed  from  Newport,  in 

llhode-Island,  on  the  12th  day  of  December,  ii\  th^ 
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y€s(t  lf9B,  oh  hfei"  ftwt  voyage  to  iht  AAv^hM ;  Aat  ttt  fi*»fet 
^t  course  df  tht  said  v6yagfe,  she  #as  coMpelledi  be*  ^^Jj^^ 
ing  iti  distress,  tb  put  intb  Cape  Pran9oi8,  in  the  island  — - — ^ 
of  Hi^^aniola^  a  country  in  the  possession  of  France^ 
%rherc  she  ai-rivdd  bn  thfc  5th  day  of  Jahuary,  lf99| 
iSikt  the  baptain  aVid  sUpercargo  bf  the  sloop  wfere  pairt 
6#nei^  of  the  tatgo,  and  are  tW6  of  the  plaintiffi  in 
ttiis  6uit ;  that  having  so  put  into  Cape  Fk^an^ois,  th^ 
tafgb  Was  Itinded  to  i-epait  the  vt^sel ;  that  the  public 
6lSccr8,  acting  titoder  the  French  government  thcr6, 
^I'tdok  n-oth  them  tiedHy  all  the  provisions  on  board  the  4^  212 
sloop,  and  the  captain  ahd  supertargb  were  pei-mitted 
to  ^tUy  ktid  did  sell,  the  remainder  to  different  persons 
the^e ;  tilat  the  captain  and  supercargo  tiiade  a  contract 
with  die  liublid  officers,  by  which  they  were  to  be  paid 
for  the  prbVidiohs  in  thirty  <Iays,  but  the  payment  Was 
not  tikade ;  that,  With  the  proceeds  of  the  remaining 
fyatts  of  the  cafgo,  they  purchased  th^  whole  of  the 
carjgo  which  waS  ;b¥i  board  at  the  time  of  the  capture, 
and  also  seventeen  hogsheads  of  sugar,  which  they 
Sieilt  hbtoe  to  New- York,  on  freight ;  that  the  said  offi- 
^i!rs  foyhad^  the  said  master  and  Supercargo  of  thd 
klbop,  froih  taking  on  board  the  cargo  landed  from  th6 
Said  td8s61,  or  from  Conveying  from  the  said  island 
aiiy  s]pecie»  by  reason  whereof  they  were  compelled  tb 
Seu  the  same,  and  tb  take  the  produce  of  that  country 
in  Jpayiheht ;  that  the  sloop,  with  thirty  thousand  weight 
of  co^ee  on  board,  twenty- five  thousand  pounds  weight 
of  which  was  intended  to  be  insured  by  the  present 
jpbticy,  sailed  from  Cape  Francois,  on  the  23d  day  of 
February,  in  the  year  last  aforesaid,  on  the  voyage 
inentioned  in  the  policy  of  insurance,  having  on  board 
the  usual  documents  of  ah  American  vessel ;  that  the 
iloop,  in  the  coUrse  of  her  said  voyage,  was  captured 
by  a  British  frigate,  and  carried  into  the  island  of  Tor- 
tola,  and  vessel  and  cargo  libelled ,  as  well  for  being 
the  property  of  the  enemies  of  Great  Britain,  as  for 
being  the  property  of  American  citizens,  trading  con- 
inuy  to  tne  laws  of  the  United  States ;  that,  at  the 
iijne  of  the  capture  of  the  sloop,  besides  the  docu- 
ments aforesaid,  the  following  paper  was  found  on 
board :  **  Liberty,  Safe  Conduct,  Equality.  At  the 
Cape,  lith  Thermidor,  sixth  year  of  the  French  Repub- 
lic, one  and  indivisible*    The  general  of  division  and 
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Haiiet      private  agent  of  the  executive  dir^toiy  at  St.  Do* 
JeDks.      iningo,  requests  the  officers  of  die   French  navy  and 
— — —    privateers  of  the  republic^  to  let  pass  freely  the  Aine- 
rican  vessel  called  the  ,  master, 

property  of  Mr.  E.  Born  Jenks,  merchants  at  Provi- 
dence, state  of  Rhode  Island,  in  the  United  States, 
arrived  from  the  said  place  to  the  Cape  Francois,  for 
trade  and  business.  The  citizen  French  consul,  in  the 
place  where  the  said  vessel  shall  be  fitted  out,  is  invited 
^  213  to  fill  with  her  name,  and  the  captain's,  *the  blank  left 
on  these  presents;  in  attestation  of  which  he  will 
please  to  set  his  hand  hereupon. 

(Signed)  "  J.  HEDOUVILLE. 

(Signed)       ^*  Gauthier,  the  general  secretary 

**  of  the  agency.'* 
Which  paper  was  received  on  board  the  sloop  at  Cape 
Frani^ois,  and  was  on  board  when  she  left  that  place ; 
that  the  property  insured  by  the  policy  aforesaid  was 
claimed  by  the  said  Zebedee  Hunt, .  and  was  condemned 
by  a  sentence  of  the  said  court  of  vice^admiraky,  in 
the  following  words :  ^^  that  the  said  sloop  Nancy,  and 
cargo  on  board,  claimed  by  the  said  Zebedee  Hunt,  as 
by  the  proceedings,  will  show  to  be  enemy's  property, 
and  as  such,  or  otherwise,  liable  to  confiscation,  and 
condemned  the  same  as  good  and  lawful  prize  to  the 
captors."  That  the  plaintiffs  are  Americans,  and  were 
owners  of  the  property  insured,  and  that  the  same  was 
duly  abandoned  to  the  underwriters. 

That  part  of  the  act  of  congress,  which  the  under- 
writers contended  had  been  violated  by  the  defendants 
in  error,  is  as  follows : 

Sec.  1.  Be  it  enacted^  &c.  ^*  that  no  ship  or  vessel, 
owned,  hired  or  employed,  wholly  or  in  part,  by  any  pei> 
son  resident  within  the  United  States,  and  which  shall 
depart  therefrom  after  the  first  day  of  July  next,  shall 
be  allowed  to  proceed,  directly,  or  from  any  interme- 
diate port  or  place,  to  any  port  or  place  within  the  ter^ 
ritory  of  the  French  republic,  or  the  dependencies 
thereof,  or  to  any  place  in  the  West  Indies,  or  elsewhere, 
under  the  acknowledged  government  of  France,  ^r  shaii 
be  employed  in' any  trajpc  or  commerce  with  or  for  any 
person  resident  within  the  jurisdiction  or  under  theautho^ 
^^^y  9f  the  French  repubhc.  And  if  any  ship  or  vessel^ 
in  any  voyage  thereafter  commencing,  and  befgre  her 
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return  witfiin  the  United  States,  shall  be  voluntarily  car-  Haikt 
ricd,  or  suffered  to  proceed  to  any  French  port  or  place  j^nka. 
as  aforesaid,  or  shall  be  employed  as  aforesaid^  contrary  '    ■ 

to  the  intent  hereof,  every  such  ship  or  vessel,  together 
with  her  cargo,  shall  be  forfeited,  and  shall  accrue,*'  &c.         *  qij^ 
.    *Sec.  2.  enacts,  that  after  the  first  of  July,  1798,  no  ^^^ 

clearance  for  a  foreign  voyage  shall  be  granted  to  any 
ship  or  vessel  owned,  hired  or  employed,  wholly  or  m 
part,  by  any  person  resident  within  the  United  States, 
until  a  bond  shall  be  given,  in  a  sum  equal  to  the  value 
of  the  vessel  and  cargo,  ^^  with  condition^  that  the  same 
shall  not,  during  her  intended  voyage,  or  before  her 
return  within  the  United  States,  proceed  or  be  carried, 
directly  or  indirectly,  to  any  port  or  place  within  the 
territory  of  die  French  republic,  or  the  dependencies 
thereof,  or  any  place  in  the  West  Indies  or  elsewhere,  .  • 
under  the  acknowledged  government  of  France,  unless 
by  distress  of  weather,^  or  want  of  provisions^  or  by 
actual  force  or  violence^  to  be  fully  proved  and  manifested 
before  the  acquittance  of  such  bond  i  and  that  such  ves- 
sel is  not,  and  shall  not,  be  employed,  during  her  intended 
voyage,  or  before  her  return,  as  aforesaid,  in  any  traffic 
or  commerce  with  or  for  any  person  resident  within  the 
territory  of  that  republic^  or  in  any  of  the  dependencies 
thereof:'     June  13th^  1798.     Vol.  4.  p.  129. 

JUason,  for  the  plaintiffs  in  error.  If  the  insurance 
was  upon  an  illegal  transaction,  the  defendants  in  error 
have  no  right  to  recover.  The  only  question  for  the 
consideration  of  this  court  is,  whether  it  be  a  transaction 
prohibited  by  the  act  of  congress.  If  the  purchase  of 
this  cargo  in  Cape  Franfois  was  lawful,  the  policy  is 
good. 

The  first  section  of  the  act  has  two  branches,  and  con- 
templates two  separate  offences;  1st.  That  no  vessel 
shall  be  allowed  to  go  to  a  French  port.  But  this  pro- 
hibition must  be  subject  to  the  general  principle,  that  the 
act  of  God,  or  of  the  public  enemy,  shall  be  an  excuse. 

2d.  That  if  driven  into  such  port  by  distress,  or  in- 
voluntarily carried  in,  yet,  there  shall  be  no  trade  or 
traffic. 

The  words  are,  "if  any  vessel  shall  be  voluntarily 
carried,  or  suffered  to  proceed  to  any  French  port  or 
place   aa  aforesaid,  or  shall  be  employed  as  aforesaid:'^  > 
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ttiite^      The  going'  in  must  be  voiuntary^  but  the  legislature  care* 
JenU       ^*^'y  ^^*^  ^^  ^^"^  voluntaritif^  when  speaking  of  the 
/^"  *'       offence  of  trading  ;  for  all  trading  must  be  Voluntary ; 
♦  215         it  cannot  *be  by  compulsion.    The  object  was  to  pre- 
vent intercourse,  and  the  statute  Only  makes  the  same 
saving  of  the  forfeiture  which  a  court  would  have  made 
without  such  a  saving  clause* 

The  condition  of  the  bond  ttientioried  in  the  2d  sec- 
tion confirms  this  construction  of  the  1st.  It  is  divided 
kito  two  clauses,  agreeably  to  the  two  offences  to  be  pro- 
vided against.  The  proviso  **  vnless  by  distress  q/' 
ruoeathery  8cc.  is  annexed  only  to  the  offence  of  going 
into  the  port,  but  there  is  ho  saving  or  exception  as  to 
the  offence  of  trading. 

If  she  had  not  been  driVeti  in  by  distress  ot  weather, 
•  '  she  would  have  been  liable  to  forfeiture  under  the  first 
offence.  But  having  been  employed  in  traffic  with  per- 
sons resident,  8cc.  she  is  equally  liable  to  forfeiture  under 
the  second,  and  the  condition  of  the  bond  has  been  sub- 
stantially broken. 

The  special  verdict  states,  ^*  that  the  captaih  and  su- 
percargo were  permitted  to  sell,  and  did  sell,  the  residue 
of  the  cargo  to  different  persons  there.^  Here  was  no 
compulsion.  This  selling  was  a  violation  of  &e  law ; 
but  it  is  not  that  which  avoids  this  policy.  Th^  fault 
was,  that  with  the  proceeds  of  those  sales,  the  plaintiffs 
below  purchased  the  cargo  iiisufed.  There  was  no 
compulsion  to  do  this,  except  ^hat  I  shall  presently  notice, 
as  stated  in  the  verdict.  It  Will  probably  be  contended 
that  the  following  words  of  the  verdict  show  a  compul- 
sion, viz.  ^^  that  the  said  officer  forbade  the  said  master 
and  supercargo  from  taking  on  board  the  cargo  landed 
from  the  said  vessel,  or  from  conveying  from  the  said 
island  any  specie,  by  reason  whereof  they  were  compelled 
to  sell  the  same,  and  to  take  the  produce  of  that  country 
•  in  payment.^'  But  this  is  only  the  reasoning  of  the 
jury,  and  the  words,  by  reason  whereof  show  what  kind 
of  compulsion  it  was,  and  that  it  was  not  that  inevitable 
necessity  which  can  excuse  the  express  violation  of  the 
law.  The  owners  ought  to  have  said  to  them,  if  you 
forbid  us  to  take  away  our  property,  we  must  leave  it, 
and  look  to  our  government  for  an  indemnification ;  for 
they  have  forbidden  us  to  sell  it  to  you,  or  to  pu^hase  a 
new  cargo.  The  forUdding  them  to  relade  their  goods, 
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and  to  tekie  *away  specie,  was  no  compulsion  to  purchase       U^\Ut 
produce*     The  verdict  does  not  state  that  the  master  or       jcnkf . 
supercargo  attempted  to  resist  the  force;    it  may  be        ' 
wholly  a  colourable  transaction* 

The  acl  of  the  27th.Feiruary^  1800,  vol.  $.  p.  15. 
shows  what  the  construction  of  that  of  1798  ought  to 
be.  The  3d  section  of  the  former  provides,  that  in  case 
the  vessel  shall  be  compelled,  by  distress  or  superior 
force,  to  go  into  a  French  port,  and  shall  there  neces- 
i^arily  unlade  and  deliver,  or  shall  be  deprived  of  any 
cargo  then  on  board,  the  master  may  receive  payment 
in  bills  of  exchange,  money  or  bullion,  and  not  other- 
wise, ^*  and  shall  not  thereby  be  understood  to  contra- 
vene this  law." 

This  is  a  dear  implication,  that  if  there  had  not  been 
si^ch  an  express  permission  to  receive  payment  in  bills  of 
exchange,  money  or  buUion,  it  would  have  been  a  con- 
travention gf  the  Igw  ;  and  that  law,  excepting  this  pro- 
vision, is  substantially  the  same  as  the  law  of  1798. 

Harper^  contra.  I  might  safely  agree  to  the  first  po- 
sidon  taken  by  the  opposite  counsel,  that  the  1st  section 
of  the  act  of  1798  creates  two  distinct  offences.  But  this 
is  ndt  so*   *The  whple  constitutes  but  one  offence. 

How  is  a  ship  ^o  be  employed  in  traffic  ?     She  must 
bring  and  carry.     If  she  did  not  go  voluntarily,  she  was 
not  employed  in  trafficking.    If  the  master  sell  the  cargo 
under  such  circumstances,  the  vessel  is  not  employed  in         ' 
traffic. 

But  if  the  act  creates  two  separate  offences,  liow  is  the 
vessel  employed  in  the  traffic  \  She  did  not  carry  the 
cargo  there  voluntarily.  But  it  being  there,  and  landed^ 
necessarily  landed,  how  is  the  vessel  concerned  in  the 
sales  apd  purchases  made  by  the  master  ?  The  necessity 
of  repairing  the  vessel  is  as  much  an  excuse  for  landing 
the  cargo,  as  stress  of  weather  was  for  going  in.  The 
master  was  forbidden  to  relade  it.  Bat  a  difference  is 
taken  between  prohibition  and  prevention*  It  is  said  that 
the  forbidding  is  not  preventing.  But  by  whom  was 
the  prohibition  I  by  the  officers  of  the  government,  hav-  ' 

ing  authority  and  power  to  carry  the  prohibition  into 
effect.     It  was,  therefore,  actual  prevention* 

*  What  was  the  mischief  intended  to  be  remedied  by        ^217 
the  act  of  congress  ?    Not  such  a  sale  as  this.     It  was 
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Haiiet      to  prevent  a  voluntary  intercourse,  not  to  prevent  citi- 
Jeuks.      s^^^s  of  the  United  States  from  rescuing  their  property 
"  from  impending  loss.  What  is  traffic  ?     A  contract  by 

consent  of  both  parties*  If  one  is  under  compulsion,  it 
is  no  contract,  no  traffic.  The  transaction  disclosed  by 
the  verdict  is  only  the  means  of  saving  property  from  a 
total  loss.  The  owners  were  not  obliged  to  abandon,  as 
the  gentleman  contends,  property  thus  put  in  jeopardy. 
The  master  and  supercargo  were  not  free  agents.  They 
were  not  obliged  to  take  bills  which  they  knew  would 
not  be  paid.  If  I  could  have  had  a  doubt  upon  this 
case,  it  would  have  been  removed  by  the  decisions  of 
the  circuit  courts  of  the  United  States.  In  a  case  before 
{  one  of  your  honour8,(a)  in   Baltimore,  a  vessel  had 

brought  home  from  the  French  West  Indies  a  cargo  of 
the  produce  of  those  islands,  after  having  been  compel- 
led to  go  in  and  sell  her  outward  cargo  ;  and  it  was  de- 
cided that  the  case  was  not  within  this  act  of  congress. 
A  similar  case  is  understood  to  have  been  decided  by 
another  of  your  honours,(&)  in  New- York.  If  those 
*  cases  were  not  within  the  law,  I  am  warranted  in  say- 
ing this  is  not. 

Those  decisions  produced  the  3d  section  of  the  act  of 
1800,  which  the  gentleman  has  cited,  and  which  was  in- 
.  troduced  to  shut  the  door  that  had  been  left  open.  It 
was  perceived  that  the  law,  as  it  stood  before,  would 
give  an  opportunity  of  fraud.  The  3d  section  was  en- 
acted to  take  away  the  temptation ;  because,  although. 
there  might  be  cases  clear  of  fraud,  it  was  thought  best 
to  sacrifice  these  particular  cases,  that  fraud  might  be 
prevented  in  others.  This  section,  therefore,  has  given 
a  sanction  to  the  decisions  of  the  circuit  courts* 

Kei/^  in  reply.  It  is  clear  that  there  are  two  distinct 
prohibitions  in  the  act*  The  two  parts  of  the  section 
are  connected  by  the  disjunctive  ^^  or,"  and  not  by  the 
Copulative  ^^and.''  This  is  rendered  still  more  evi- 
dent by  the  form  of  the  condition  of  tjl^e  bond  described 
in  the  second  section, 

(a)  Judge  Washington, 

(6)  Judge  Paterson^  in  September,  1799,  \n  the  paMe  otJHchardion  and 
othcrty  cited  in  Cmnet*  *NeW'York  Vateif  p.  6^ 


FEBRUARY,  1805.    '  *2ie 

♦Whenever  you  rely  on  the  necessity  of  the  case  to       ^**'** 
justify  your  acts,  you  must  not  go  beyond  the  necessity.       jeak*. 
All  beyond  is  voluntary.     In  this  case  it  might  go  to     ««— — — 
the  landing,  and  to  the  seizure  of  part,  but  not  to  the 
sale  of  the  residue.    The  probability  of  loss  is  not  neces- 
sity.    If  they  took  produce ,  it  was  only  to  avoid  a 
greater  loss.     It  was  not  an  inevitable  necessity. 

Another  fact  shows  that  it  was  tradings ;  not  merely 
taking  on  board,  to  bring  home,  property  which  they  were 
compelled  to  receive.  She  was  not  coming  home  with 
the  property  when  she  was  captured,  but  going  on  a 
trading  voyage.  And  the  French  pass  states  that  she 
came  to  Cape  Fran9ois  for  trade  and  business* 

The  intention  of  the  act  was  to  prevent  all  trading  and 
intercourse  with  France  or  her  dependencies. 

In  the  case  at  Baltimore,  before  his  honour  Judge 
Washington^  the  vessel  returned  directly  home  to  Balti- 
more with  produce,  which  she  had  been  compelled  to 
take  or  abandon. 

Masony  on  the  same  side.  It  is  said  there  must  be 
a  pre-existing  intention*  to  go  to  a  French  port.  If  the 
sloop  had  arrived  safe  at  the  Havanna,  and  been  there 
sold  to  an  agent  of  the  French  government,  it  is  clear 
she  would  have  been  liable  to  forfeiture.  So,  if  the 
French  agent,  who  signed  the  passport,  had  freighted 
the  vessel. 

These  cases  show  that  a  pre-existing  intention  is  not 
necessary.  The  construction  contended  for  would,  in- 
deed, open  a  wide  door  to  fraud,  as  the  gentleman  has 
contended.  It  would  only  be  necessary  to  start  a  plank 
in  sight  of  the  port,  and  then  go  in  to  stop  the  leak,  and 
the  whole  law  is  evaded. 

March  6. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the  court, 
to  the  following  effect : 

The  court  is  of  opinion,  according  to  the  best  con- 
sideration they  have  been  able  to  give  the  subject,  that 
this  *case  is  not  within  the  act  of  congress  of  1798,        ^  $19 
usually  called  the  non- intercourse  law. 

It  is  contended  by  the  counsel  for  the  defendant,  that 

Vol.  m.  D<l 
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^^^^  the  circumstanccB,  stated  in  the  special  verdict,  do  not 
Jenka.  show  an  absolute  necessity  for  the  trading  therein  de* 
•— —  ftcribed.  And  it  is  said.,  the  plaintiff  might  have  aban- 
doned the  property,  and  sought  redress  of  his  govern- 
ment; and  that  it  was  his  duty  to  do  so,  rather  than  vio- 
late the  laws  of  his  country  •  But  the  court  is  of  opi- 
nion, that  the  act  of  congres9  did  not  impose  such  terms 
upon  a  person  who  was  forced  by  stress  of  weather  to 
eater  a  French  port,  and  land  his  cargo,  and  was  pre- 
vented by  the  public  officers  of  that  port  to  relade  and 
carry  it  away. 

Even  if  an  actuakand  general  war  had  existed  be- 
tween this  country  and  France,  and  the  plaintiff  had 
been  driven  into  a  French  port,  apart  of  his  cargo  seiz- 
ed, and  he  had  been  permitted  by  the  officers  of  the 
port  to  Bell  the  residue,  and  purchase  a  new  cargo,  I 
am  of  opinion  that  it  would  not  have  been  deemed  such 
a  traffic  with  the  enemy  as  would  vitiate  the  policy  upon 
such  tiew  cargo. 

The  terms  of  the  act  of  congress  seem  to  imply  an 
intentional  oiSence  on  the  part  of  the  owners. 

The  case  put  of  a  French  agent  going  to  the  Havan- 
na,  and  there  purchasing  the  cargo  for  the  use  of  the 
French  government,  under  a  preconcert  with  the  own- 
ers, would  certainly  be  an  offence  against  the  law  ;  but 
when  there  is  no  such  intention;  when  the  vessel 
has  been  absolutely  forced,  by  stress  of  weather,  to  go 
into  a  French  port,  and  land  her  cargo ;  when  part  has 
been  seized  for  the  use  of  the  government  of  France, 
and  the  master  has  l>een  forbidden  by  the  pjublic  officers 
of  the  port  to  relade  the  residue,  and  to  sell  it  for  any 
thing  valuable,  except  the  produce  of  the  country^  the 
mere  taking  away  such  produce  cannot  be  deemed 
such  a  traffic  as  is  contemplated  by  the  act  of  congress. 

Judgment  affirmed,  with  costs,  (a) 

(a)  See  the  opinion  of  the  supreme  eourt  of  Kew-York,  in  this  oase, 
in  1  Cain^a  Rep,  64.  an4  that  of  the  High  Court  fw  th£  'iVitU  of  JWi- 
peacbmewu  and  CorrecHon  of  ErrorOf  in  the  State  of  Msm^T^rk^  de- 
tiyered  by  Laming',  ChaQeelIor»  in  i  Cainea*  Caau  in  Error,  p  ^, 
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*MILLIGAN,  ADMINISTRATOR  OF  MILUGAN,  i». 

MILLEDGE  &  WIFE.(a) 

ERROR  to  the  circuit  court  for  the  district  of  Geor-  a  piea  in  bar 
gia,  in  chancery  sitting.  *  ^h  *   ****'  *** 

The  object  of  the  bill  was  to  recover  from  the  defend*  nybg^'^oniy*" 
ants,  as  legatees  and  devisees  of  George  Galphin,  de-  P**"^  S*^  ™ 
ceased,  a  debt  due  by  him  to  the  complainant's  intes-  S^\ed^1n^^^ 
tate,  as  surviving  partner  of  Clark  &  MilHgan.  'Hie  ^i'^  »  not 
bill  charges,  that  Clark  &  Miliigan  were  merchants  in  5^^i  of  fecu 
London ;  that  Miliigan  survived  Clark,  and  that  the  i«  proper^  for 
complainant  is  the  administrator  of  Milliffan,  the  sur-  »°  "J^^^er,  bat 

^1-   -.  •      ^1-  s  tmk^^      i_  1  •     t    ^  ^^  *or  a  plea. 

vivor;  that  m  the  year  1770^  they  supphed  George  The  want  of 
Galphin  with  goods ;  that  in  177 S  George  Galpbin  re-  properpardej 

J     »  L      1   /  «  1°  « r      •  >•  not  a  eood 

quested  them  by  letter  to  supply  goods  to  his  three  plea,  if  the 
sons,  Thomas,  George  and  John,  his  nephew  David  **^*  •uggests 
Holmes,  and  John  Parkinson,  under  the  firm  of  Gal-  tieVi?e*ou?Sf 
phin  &  Holmes ;  that  on  the  credit  of  G.  Galphin,  ^«  junadic. 
the  elder,  they  shipped   goods,  &c.  to  the  said  com-  ^rt.^  ^* 

pany.  The  want  of 

That  in  1776,  G.  Galphin,  the  elder,  wrote  to  Clark  F^SoJ^.'iSffi! 
&  Miliigan  to  furnish  goods  to  the  said  company,  at  oient  ground' 
their  store  in  Pensacola,  and  that  he  would  see  them  |jj^  dUmigginj 
paid ;  that  relying  on  the  said  engagement,  they  ship- 
ped further  goods  to  the  said  company  at  Pensacola, 
and  on  the  31st  of  December,  1780,  G.  Galphin,  the 
elder,  owed,  sterlmff. 

For  himself,  1,120/.     1  2 

For  Galphin,  Holmes  &  Co.  1,206      5  3 

And,  Jan.  1,  1784,  for  the  Pensacola  firm,  3,959     15  9 
all  of  which  is  now  due  and  unpaid. 

♦That  G.  Galphin,  the  elder,  died  testate^in  1781,  or  ^  221 
1782,  and  duly  appointed  James  Parsons,  John  Graham, 
Laughlin  M^Gillvray,  John  Parkinson,  William  Dun- 
bar, and  his  sons,  John,  George  and  Thomas  Galphin, 
his  executors ;  and  left  real  and  personal  estate  suffi- 
cient to  pay  all  his  just  debts. 

.  (a)  Present^  Jiarahall,  Ch.  J.   CuiUngt  Pateraon,  and  Wauhin^ton, 
Jotticea. 

TIMS  came  was  called  for  argument  on  tke  Sd  of  March,  bat  the  ooun- 
ael  not  having  prepared  statemeDls  of  the  points  for  the  court,  agreeably 
to  the  rate,  the  court  refused  then  to  hear  it. 
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MUledge. 
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That  all  the  »ecutdrs  declined  the  trusty  exceptmg 
the  three  sons;  that  the  copartnership  ef  Galphin, 
Holmea  &  Co.  was  dissolved  on  the  day  of  , 

without  any  funds  for  the  payment  of  their  debts  ;  that 
John  and  George  Galphin,  two  of  the  executors,  nerer 
meddled  with  the  deceased's  e^ate,  having  been  long 
insolvent,  are  not  within  reach  of  the  process  of  tlus 
court,  are  unknown  to  the  complainant,  and  gone  to 
places  out  of  his Jcnowledge. 

That  William  Dunbar  is  dead,  leaving  no  assets  of 
the.  deceased's  estate^ 

That  David  Holmes  is  dead,  and  left  no  proper^^  to 
the  knowledge  of  the  complainaht. 

That  I  homas  Galphin  and  John  Parkinson  are  out 
of  the  jurisdiction  of  the  court,  and  not  possessed  of 
any  property,  to  the  knowledge  of  the  complainant. 

That  John  Milledge,  and  Martha  his  wife,  who  is 
daughter  of  G.  Galphin,  the  elder,  and  a  principal  lega- 
tee and  devisee  under  his  will,  have  received,  and  are 
possessed  of,  lands,  negroes,  and  assets  of  the  estate 
of  her  father,  which  came  to  them  l^  descent,  devise, 
or  distribution,  and  liable  to  the  claim  of  the  com- 
plainant. 

.  That  Thomas,  who  resides  in  South.  CiU'olina,  holds 
no  property  of  the  deceased  in  South  Carolina;  that 
the  assets  in  that  state  h^ve  all  been  exhausted  in  sa- 
tisfying prior  judgments,  or  otherwise. 

That  all  the  assets  are  in  Georgia,  in  the  hands  of 
Milledge  and  wife,  who  must  be  considered  as  the  agents 
and  trustees  of  the  executor,  Thomas  Galphin,  or  of 
the  creditors,  and  liable  to  account  for  the  aame* 

"^Milledge  and  wife^  the  only  persons  made  defend- 
ants in  the  bill,  pleaded  i|i  bar,  as  follows : 

^^  The  plea  of  Martha  Milledge,  one  of  the  (tefepdants 
to  the  bill  of  complaint  of  William  Milligan. 

*^  The  end  of  the  complainant's  bill  is  to  render  lia- 
ble to  the  payment  and  satisfaction  of  an  unliquidated 
demand  on  an  open  account,  said  to  be  due  by  the 
estate  of  George  Galphin,  in  his  own  right,  and  as  se- 
curity and  guaranty  for  Galphin,  Holmes  &  Co. 
certain  property,  real  and  personal,  which  is  charged 
by  the  complainant  to  have  come  into  the  hands  and 
possession  of  this  defendant,  as  one  of  the  devisees 
•md  legatees  of  the  said  George  Galphin,  deceased* 
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^'  This  defendant,  by  protestation  not  confessihg  all  MHOgftn 
or  any  of  the  matters  contained  in  the  said  bill  to  be  Miiiedge. 
true,  in  such  manner  and  form  as  the  same  is  therein  ■■ 

set  forth  and  alleged,  doth  plead  in  bar  of  the  same, 
and  for  plea  saith,  that  the  complainant  states  that 
David  Holmes,  late  copartner  in  the  house  of  (^alphin, 
Hiadmes  &  Co.  and  David  Holmes  &  Co.  is  dead,  and 
left  no  property  or  legal  representatives,  at  his  decease, 
within  the  state  of  Georgia  ;  that  neither  John  Parkin* 
son,  nor  William  Dunbar,  have  ever  qualified  on  the 
will  of  George  Galphin,  and  have  never  come  into  the 
possessicm  of  any  of  the  estate  of  the  said  George 
Galphin,  or  if  they  have,  that  it  is  disposed  of  and 
exhausted ;  that  Thomas  Galphin  holds  no  property 
or  estate  of  the  said  George  Galphin,  and  that  the  as*- 
sets  of  the  said  estate  in  the  state  of  South  Carolina, 
have  all  been  exhausted  in  satisfying  prior  judgments, 
or  otherwise. 

^^  But  this  defendant  avers,  that  the  said  David 
Holmes  died  possessed  of  considerable  estate,  real  and 
personal,  part  of  which,  if  not  all,  must  be  in  pos* 
seasion  of  his  legal  representatives ;  that  William  Dun- 
bar qualified  on  the  will  of  the  said  George  Galphin, 
and  died,  leaving  in  the  possession  of  his  executors, 
administrators  or  legal  representatives,  considerable 
estate,  real  and  personal,  which  he  got,  either  by  being 
^one  of  the  qualified  and  acting  executors  on  die  said  ^  203 
will,  or  by  his  intermarriage  with  Judith  Galphin,  one 
of  l^e  devisees  and  legatees  under  the  will  of  the  said 
George. 

*^And  this  defendant  further  avers,  that  Thomas 
Galphin  and  John  Parkinson,  charged  and  stated  to  be 
two  of  the  surviving  copartners  of  Galphin,  Holmes  & 
Co.  and  David  Holmes  &  Co.  of  which  this  defend- 
ant knoweth  not,  and  said  Thomas  Galphin  being  now 
the  only  acting  and  qualified  executor  of  the  last  will 
and  testament  of  the  said  George  Galphin,  are,  and  this 
defendant  is  ready  to  show,  that  they  mu»t  be,  in  pos- 
seesion  of  considerable  real  and  personal  esfate,  deri- 
ved from  the  estate  of  the  said  George  Galphin,  de- 
ceased ;  that  they  are  the  proper  persdhs  liable  and  in* 
terested  to  contest,  and  who  can  with  safety  contest,  the 
complainant's  demands,  if  any  he  has,  and  the  relief 
prayed  in  the  said  bill. 
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MiBigaa  '«  And  this  defendant  doth  furdier  tcvtr,  Aat  the 
MiMedge.  ^^^^  ^r  demand  of  the  cofnplsunant,  if  an^  doth  exist, 
■  '  "  ■ '  ori gloated  in  the  state  of  South  CaroUoa ;  that  aU  ma* 
terial,  necessary,  and  indispensable  and  requisite  p^ff- 
ties,  to  wit,  the  said  Thomas  Galphia  and  John  Par* 
kifison,  and  the  executors,  administrators  ot  legal  re- 
presentatives of  WiUiam  Dunbar,  live,  said  notoriously 
and  openly  reside,  in  the  state  of  South  Carolma,  and 
in  possession  of  estates,  real  and  personal,  sufficient  to 
pay  the  complainant's  demand,  if  any  he  has,  and 
which  estates  and  property  are  more  particularly  liable 
to  the  said  demand,  if  any  he  has ;  and  that  ^e  said 
parties  are  also  amenable  and  compeUable  to  appear  to 
any  suit  or  bill  brought  against  them  by  the  said  com* 
plainant,  for  bis  said  demand,  if  any  he  has,  in  the 
state  aforesaid.  All  of  which  facts  were  in  the  know- 
ledge of  the  complainant,  and  to  him  well  known,  be- 
fore the  filing  of  his  said  bill;  for  that  the  com{^inaDt 
also  lives  and  resides  in  the  state  of  South  Carolina; 
that  this  defendant  is  an  entire  stranger  to,  and  igno- 
rant of  the  merits  and  justice  of  the  claim  setup  by  the 
complainant,  not  being  named  as  enftcutrix  in  the  will 
of  the  said  George  Galphin,  or  ever  having  intermed- 
dled with  the  concerns  of  the  said  estate,  or  any  ways 
^  224  ^interested  in  the  copartnership  aforesaid.  All  whaik 
matters  this  defendant  doth  aver  and  plead,  in  bar  of 
the  complainant's  said  bill,  and  of  his  pretended  de- 
mands, for  which  he  seeks  to  be  relieved  by  his  said 
bill.  And  this  defendant  prays  ta  be  hence  dismissed, 
with  her  reasonable  costs,  in  this  behalf  most  wrong- 
fully sustained." 

This  plea  was  sworn  to  before  a  justice  of  peace. 

The  plea  of  John  Milledge  was  the  same^  in  sub* 
stance,  as  that  of  his  wife. 

There  was  also  a  joint  and  several  answer  of  MH» 
ledge  and  wife,  which  states  no  other  facts  than  the 
following :  viz.  *^  That  there  never  did  exist  any  sceret 
or  special  trust,  promise,  covenant,  or  understanding, 
between  these  defendants  and  the  executors  of  George 
Galphin,  the  elder,  deceased,  as  charged  in  the  bill  of 
complaint,  nor  d/td  thes^f  defendants,  or  either  of  them^ 
ever  give  any  bond  of  indemnity,  or  other  security 
whatever,  to  be  accountable  to  Thomas  Galphiut  or 
1 
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Jahii:  Parkinson)  or  any  or  either  of  the  executors  of 
the  said  George,  for  any  property,  real  or  personal,  MiU<Mige. 
which  might  have  ceme  into  the  possession,  or  held  ■ "  ■  ' 
by  either  jof  these  defendants*  That  there  does  not 
QQW  exist  any  secret  or  special  trust,  promise,  cove- 
nant or  understanding  between  these  defendants  and 
the  executors  aforesaid.  And  these  defendants  do, 
jointly  and  severally,  deny  all  manner  of  unlawful  com- 
bination,'' &c*  ^^  without  that,  that  any  other  matter 
or  thing  in  the  said  bill  of  complaint  contained  mate- 
rial or  necessary  for  these  defendants  to  answer  unto, 
not  herein  answered  unto.  All  which  matters  and 
things  these  defendants  are  ready  to  aver  and  main-i 
twi,"&c* 

At  May  term,  1803,  of  the  circuit  court,  holden  by 
his  honour  Judge  Moore,  the  only  entries  on  the  tran*  * 
script  of  the  record  which  came  up,  are  as  follows :  ^ 
**  Bill  and  amended  bill/'  *'  Plea  and  answers."  "  On 
argument  the  plea  sustained/'  There  is  no  entry  of  a 
demurrer  J  or  motion,  or  of  any  other  proceeding,  ex- 
cept the  continuances,  after  filing  the  pleas  and  answers 
until  the  May  term,  1803. 

*At  May  term,  1804,  of  the  circuit  court  holden  by 
hia  honour  Judge  Johnson,  the  following  decree  was        0  225 
9i«ide. 

^^  This  cause  came  on  to  be  heard  this  14th  day  of 
May,  in  the  year  of  our  Lord  1804,  upon  the  bill  and 
exhibits,  and  the  pleas  and  answers  of  the  defendants ; 
whereupon  it  appearing  that  in  the  term  of  May,  1803, 
before  the  honourable  Alfred  Moore,  one  of  the  judges 
of  the  said  court,  the  cause  was  heard  upon  the  bill  and 
the  pleas,  and  that  after  argument,  it  was  adjudged  by 
the  court,at  the  term  of  May,  1803,  that  the  said  plea  be 
sustained ;  and  it  appears  that  the  complainant  hath  not 
replied  to  the  said  plea.  It  is  therefore  ordered  and 
decreed,  that  the  bill  of  complaint  be  dismissed,  in  pur- 
suance and  conformity  of  the  decision  of  the  court  at 
the  said  term,  upon  the  said  plea,  the  same  appearing 
to  the  eourt  to  be  conclusive  on  the  merits  of  the 
complainant's  bilh 

*^  Dated  at  Savannah,  the  day  and  year  before 

written. 
"  William  Johnson,  jun." 


225  SUPREME  COURT  U.  S. 


Miiugan         The  complainant  sued  but  his  writ  of  error,  and  as- 
MUiIdge.     signed  for  error, 

>  1st-  That  by  the  said  decree  it  is  adjudged  and  de- 
creed, that  the  plea  in  bar  aforesaid,  and  the  matters 
therein  contained,  are  sufficient  to  debar  the  complainant 
from  the  discovery  and  relief  sought  after  by  his  said 
bill  of  complaint,  and  are  conclusive  on  the  merits 
thereof,  and  that,  therefore,  the  said  plea  should  be 
sustained  as  a  valid  and  sufficient  answer  to  the  bill  of 
the  complainant.  Whereas  the  said  plea  is  altogether 
irrelevant  and  insufficient,  and  contains  no  matter 
which,  in  law  or  equity,  ought  to  bar  the  discovery 
and  relief  sought  after  by  the  bill  aforesaid* 

2d.  That  by  the  said  decree,  it  is  adjudged  that  fhe 
bill  be  dismissed,  whereas  by  the  law  of  the  land,  and 
the  rules  of  equity,  a  decree  ought  to  have  been  made 
in  favour  of  the  complainant,  for  want  of  a  sufficitet 
*  226  ^answer  upon  the  merits  of  the  said  bill,  as  to  the  re- 
lief prayed  thereby. 

^^  « 

Key^  for  plaintiff  in  errbr,  contended,  that  the  pleas 

in  bar  were  insufficient  and  informal,  and  contained 

matter  not  proper  for  a  plea. 

The  defence  proper  for  a  plea  must  be  such  as  re- 
duces the  cause  to  a  particular  point,  and  from  thence 
creates  a  bar  to  the  suit ;  and  is  to  save  the  parties  ex* 
pense  in  examination.  It  is  not  every  good  defence  in 
equity,  that  is  likewise  good  as  a  plea ;  for  where  the 
defence  consists  of  a  variety  of  circumstances,  thcfre  is 
no  use  of  a  plea ;  the  examination  must  still  be  at  large; 
and  the  effect  of  allowing  such  a  plea  will  be,  that 
the  court  will  give  their  judgment  on  the  circumstances 
of  the  case  before  they  are  made  out  by  proof.  1  Atk. 
34.  Chapman  v.  Turner* 

A  plea  cannot  be  a  mere  denial  of  facts  charged  in 
the  bill;  for  such  matter  is  only  proper  for  an  answer. 
But  such  a  plea  may  be  permitted  to  stand  for  an  an- 
swer, with  leave  to  except  to  its  insufficiency.  1  Brotun^s 
Ch.  Ca.  408,  409,  410. 

The  plea  in  this  case  sets  forth  five  sevel^l  distiiict 
and  independent  matters,  each  of  which  is  a  denial  of 
some  allegation  in  the  bill,  and  is,  therefore,  not  proper 
for  a  plea,  but  for  an  answer.  Nor  do  they  go  to  make 
up  one  defence* 
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The .  most  that  can  be  said  of  the  plea  is,  that  it  shows     MUiasm 
that  thcFjfe  are  other  persons  who  ought  to  be  made  par-    Miiieige^ 
ties  in  tlie  cause.     Considered  in  this  view,  it  may  be     ■ 
supposed,  perhaps,  as  requiring  that  Thomas  Galphin, 
J*    Parkinson,  the  representatives  of  David  Holmes, 
and  those  of  W«  Dunbar,  should  have  been  made  par- 
ties. 

There  can  be  no  ground  of  requiring  the  representa- 
tives of  Holmes  to  be  made  parties,  because  we  seek 
relief  only  against  the  estate  of  G.  Galphin,  the  elder, 
and  not  against  that  of  Holmes.     As  to  the  representa- 
tives of  Dunbar,  even  if  it  be  true  that  he  qualified  ^as        ^  227 
executor^  yet  we  are  not  bound  to    proceed  against 
them,  as  there  is  an  executor  surviving.     We  ask  no 
relief  against  Parkinson,  and,  therefore,  we  need  not 
make  him  a  party*     And  as  to  Thomas  Galphin,  he  is 
expressly  alleged  in  the  bill,  and  admitted  in  the  plea, 
to  be  out  of  the  jurisdiction  of  the  court,  and,  therefore^ 
''we  were  not  bound  to  make  him  a  party.      This  is  ex- 
pressly laid  down  by  Mttford^  in  his  Treatise  of  Plead- 
ing^  p.  93.  who  says,  ^*  if  a  want  of  proper  parties  is 
ilot  apparent  on  the  bill,  a  defendant  may  plead  it ;  and 
a  plea  of  this  nature  goes  both  to  the  discovery  and 
the  relief.     But  where  a  sufficient  reason  is  suggested 
by  the  bill^for  not  making  the  necessary  party;   as 
where  a  personal  irepresentative  is  a  necessary  part}**, 
and  the  bill  states  that  the  representation  is  in  contest 
in  the  ecclesiastical  court ;  or  where  a  necessary  party 
is  resident  abroad^  out  of  the  jurisdiction  of  the  courts 
and  the  biU  charges  that  fact;  or  where  the  bill  seeks  a 
discovery  of  the  necessary  parties,  a  plea  for  want  of 
parties  will  not  be  allowed.     A  plea  for  want  of  parties 
to  a  bill,  for  a  discovery  merely,  will  not  hold ;  for 
the  jdiatntifF  in  that  case  seeks  no  decree.''    Prec^  in 
Ch*  83.  Cowslad  v.  Cely»     2  Atk.  s*  510.  Darwent  v. 
Walton. 

As  far  as  our  bill  seeks  for  relief,  we  could  recover 
at  law  against  the  defendants,  as  executors  in  their 
own  wrong.  It  is  true,  that  in  equity,  an  executor  de 
son  tort  is  not  known,  but  whenever  a  person  would,  at 
law,  be  executor  de  son  tort^  he  will,  in  equity,  be  con- 
sidered as  a  trustee  for  the  creditors. 

Real  estate  is  in  Georgia  considered  as  assets.  (See 
the  case  of  Telfair  v.  Stead's  Executors^  in  this  court, 
at  this  term,  antej  vol.  2.  407.) 

Vol.  IIL  Be 
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Minigim        The  bill  charges  that  iht  A^hnAiAth  hkrt  «§6ets« 
Miiiedge.         A.I1  the  facts  charged  in  the  bill,  and  not  denied  it 

■    the  plea  or  answer,  are  to  be  considered  as  admitted* 

The  bill  also  charges,  that  there  are  no  assets  in 
South  Carolina* 

We  were,  therefore,  obliged  to  go  against  the  assets 
in  Georgia. 

'  228  *'^  '^  "^  ^^^  ^^  ^^^^  ^^^^  there  is  an  executor  in  South 

Carolina  who  has  no  assets ;  and  it  was  not  neceasarj 
that  tve  should  make  feuch  an  executor  a  party. 

Marshall,  Ch.  J.  The  only  question  is,  whedier 
it  is  not  necessary  that  you  should  bring  a  suit  against 
the  executor  in  South  Carolina  to  establish  the  debt; 
because,  as  to  that,  he  is  the  proper  person  to  defend* 
After  having  obtained  such  a  judgment,  thecomphdn* 
ant  would  be  at  liberty  to  follow  the  estate  in  the  hands 
of  the  defendants,  in  Georgia.  It  is  not  necessary  to 
consider  them  as  executors  in  their  own  wrong;  for 
you  ttiay  proceed  against  devisees  or  legatees,  if  tiie 
executor  has  no  assi/ets. 

Ketf*  If  the  hill  is  sigainst  the  heir,  it  is  not  neces* 
sary  to  make  the  executor  a  party. 

Marshall,  Ch.  J«  But  that  is,  where  the  heir  is 
the  proper  person  to  defend. 

Key»  It  is  not  necessary  to  make  the  executor  a 
party,  when  we  can  have  no  relief  against  him.  3  Ea» 
Cas.  Mr.  16T*  But  if  he  ought  to  be  a  party,  yet  it  is 
no  cause  for  dismissing  the  bill. 

Marshall,  Ch.  J.  No  doubt  of  that.  The  bill  might 
have  stood  over  to  make  new  parties* 

March  6. 

Marshall,  Ch.  J.  The  court  is  of  opinion,  that 
the  court  below  erred  in  admitting  the  pleas,  and  dis-^ 
missing  the  bill. 

Judgment  reversed.(a) 

(a)  The  decree  of  revenral  vhs  as  follovrs :  Thii  oaule  eoiniog  on  to 
be  heard  and  oonudei*ed,  and  comiiel  on  the  part  of  the  appellant  beio^ 
heard,  and  the  bill,  pleas,  and  answers,  being  reAd  and  eousid^red. 
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COOKE  t>,  GRAHAM'S  ADMINISTRATOR.(fl) 

ERROR  to  the  circuit  coi;rt  of  the  district  of  Colum-  A  mrianee  in 
Iria,  sitting  at  Alcx^dria.  fhfbSnd'^'i 

The  declaration  w^s  ip  debt  o|i  a  bond  dated  the  Sdqfeittrai   upon, 
October^  1799,  in  the  penalty  of  5,000  4ollars.     On  oyer^ »»'»  aTo^ 
the  box^d  appeared  to  bie  dated  the  3d  of  Jammryy  If 99|  is^^atter^of 
and  the  condition  was  as  follows:  ^^  Whereas  the  s^idBubstanee,and 
Stephen  Cooke  did  lend  to  Josiah  Watson,  of  the  towQ  ^^j^.l^t 
Df  Alexandria,  twenty-five  hundred  dollars  of  the  said  ciai  demurrer 
William  Oraham^s  money ;  and  the  said  Josiah  Watson  gnt^i'^^d^re* 
having  failed,  but  hpiore  he  failed  paid  five  hundred  dol- joinder. 
lars;  and  whereas  the  s;^d  Stephen  Cooke  hath  institute4  ][***®  ^^^^^'^.'^^y 
^  suit  against  the  s^id  Josiah  Watson^  for  th^  recovery  thcr'^Luer^^of 
of  the  said  money ;  Now  the  condition  of  the  ^hove  obr  the  eon*uUon 
Ugatiop  is  such,  that  if  the  said  Stephen  Cooke  ajiall  well  elrJ^^^iHto  ef- 
and  truly  pay  the  » hole  sum  so  lent,  if  it  can  be  rec^-  tect  the  in^eo- 
¥ered  frcwnci  ijbe  said  Josiah  Watson^  or  his  endorsor ;  w  ^ties!^  ^*** 
in  case  it  cannot  be  wholly  recovered^  will  ios^  the  op^ 
half  of  that  sum  which  cannot  be  recovered,  then  the    , 
above  obligation  shall  be  void,  otherwise  to  x^vs^xa  in 
fiill  force  and  virtue." 

After  oyer  granted^  the  defendant  had  fef^ye  to  itnps^')* 
l^ut  not  pl^ding  at  the  rule  ^^y,  judgtnen^^was  r^dered 
at  the  rule^  for  want  of  s|  pleat 

At  the  ^ext  term^  thi?  defendant  set  aside  the  o$c/s 
judglilientv  by  deiyiurrii^g  geperally  ta  |the  detlarajtioq, 
which  demurrer  was  joi^ied  by  the  plaintiff. 

Afterward^,  on  motion^  the  defendant  bad  leave  tp 
withdraw  his  demurrer,  an4  pleaded  gpuerfil  perfprvv* 
ance  of  the  ponditipn  of  the  bond.  To  which  the  plainr 
tiff  r^pti^y  and  assigy^ed  a  breidt^  in  thiS|  th^t  th|s  de- 
fendant has  not  pajud  the  si^n  of  np^c^aeymen^^oned  in  th^ 
condition,  ♦or  Wf  part  thereof.  'J'he  defepidaiit  rejoin-  *  230 
ed,  that  die  sum  of  money  in  the  condition  mentioned, 

*<It  is  adjudged,  ordered  aind  decreed,  tbs^t  th$  decree  of  the  circuit 
«ooH;  be  reversed,  wkh  costs'  of  this  appeal ;  f  hat  the  pleas  of  the  de- 
f«Kda«t9  be.O]r«i;piMed«jiii4  t](a^  Ui^r  l^e  acdersdaiid  deeteid  to  Answer  Uw 
bill  exhibited  against  them. 

(tf)  Present,  JUanhalt,  Ch.  J.  Cushing^  Ipaierson  9Xiil  Washington, 
Jqstieei. 
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Cook«      lent  by  hfan  to  Watson^  could  not  t^e  recovered  from  the 

Onham*f  Ad.  fitter,  or  |iis  endorsor. 

iDini«trttor.       To  this  rcjoindcr  the  plaintiff  demurred  specially; 
'      ■■     1st.  Because  the  defendant  doth  nqt  state,  in  his  rejoin* 
der,  diat  he  used  all  legal  means  for  the  recovery  of  the 
'  t^aid  2,500  dollars  of  Watson,  a^id  bis  endorsor. 

Sd.  Because  the  defendant  does  not  state  that  he  ha^ 
not  recovered  any  part  of  the  said  2,500  dollars  of  the 
said  Watson,  or  his  endorsor,  or  how  much  of  the  2,f»00 
dollars  remains  unrecovered  of  the  said  Watson,  or  his 

endorsor. 

dd.  Because  the  defendant  is  bound  to  pay  one  half  of 
^e  sum  that  is  not  recovered  of  the  ss(id  Watson,  or  his 
endorsor ;  and  if  the  defendant  has  not  rec^eiyed  any  part 
of  the  2,500  d<dlars  of  the  said  Watson,  or  his  endorsor, 
then  he  is  bpund,  by  the  condition  of  the  said  bond,  to 
pay  one  half  of  the  sun^  of  2,500  dollars  to  the  plaintiff. 

4th.  Because  the  defendant  does  not  give  any  answer 
as  to  the  sum  of  500  dollars,  stated  in  the  condition  of 
the  said  bond  to  have  been  received  by  him  of  the  said 
Watson,  before  the  execution  of  the  said  bond. 

5th.  Because  the.  rejoinder  is  a  departure  from  the 
plea  of  conditions  performed.  ' 

Upon  this  demurrer,  the  judgment  of  the  court  being 
in  favour  of  the  plaintiff,  the  defendant,  upon  motion, 
had  leave  to  f^e  an  iMiditional  plea,  whereupon  he  pleaded, 
that  the  whole  sum  lent  to- Watson  could  not  be  reco- 
vered of  him  or  his  endorsor,  nor  could  any  part  thereof 
be  recovered,  except  ^e  sum  of  500  dollars  mentiotied 
in  the  condition  of  the  boiMl ;  by  means  whereof  the  de* 
fendaut  became  liable  and  bound  to  pay  to  the  plaintiff 
only  one  half  of  the  said  sum  which  could  not  be  so  re- 
covered, and  that  the  defendant  paid  to  the  {i^aintiff 's  m« 
testate  the  said  one  half  of  the  sa^d  sum  of  motiey  which 
he  was  liable  and  bound  to  pay  as  {foresaid.  To  which 
plea  there  was  a  general  replication  and  issue,  and  verdict 
for  the  plaintiff  tor  2,032  dollars  and  7S  cents. 
^  i^\  *On  the  trial  of  this  issue  a  hill  of  exceptions  was 

taken  ^y  the  defendant  below  to  the  opinion  of  die  court, 
that  the  plaintiff  was  entitled,  by  the  said  bond,  to  reco- 
ver of  the  defendant  the  suni  of  500  dollars  at  aU 
events ;  and  tbat  he  was  also  thereby  entitled  to  recover 
of  the  deJFendant  the  residue  of  the  said  2,500  dollars, 
if  the  jury  should  be  of  opinion  that  the  defendant  covUt 


have  recovered  the  same  of  die  said  Watson,  or  his  eti-      ^>^^ 
dorson     And  if  they  should  be  of  opinion  thdt  no  part  GnhAm's  Ad- 
of  Ac  aaid  residue  coidd  have  been  so  recovered,  then  mmiatrator. 
the  {^intiff  is  thereby  entitled  to  recover  of  the  defend-  ^ 

ant  one  half  of  the  said  residue^  in  addition  to  the  said 
sum  of  tSOO  dollars* 

Other  exception*  were  taken  at  the  trial,  bdt  were 
abandoned  by  the  pbdntiff  in  error  in  tl^  court* 

Simms^  for  the  plaintiff  in  error,  ccmtended, 

1st.  That  the  judgment  of  the  court  below,  upon  the 
demurrer,  ought  to  have  been  for  the  tlefendant,  inas-. 
much  as  there  was  a  material  variance  between  the  bond 
produced  on  oyer,  wid  that  stated  in  the  declaration ;  the 
former  bearing  date  on  the  3d  dity  of  January,  1:799,  and 
the  latter  being  alleged  to  bear  date  on  the  3d  day  of 
October,  in  the  same  year. 

2d.  That  the  court  erred  in  their  construction  of  the 
condition  ,df  the  bond,  in  suppo^ng  that  the  sum  of  500 
dollars,  mentioned  to  have  been  received  from  Watson, 
was  covered  by  the  penalty,  and  in  inatmcting  the  jury 
t^at  the  plaintiff  was  entitled  to  recover  that  sum  at  all 
events ;  and,  in  addition  thereto,  a  moiety  of  the  balance, 
if  the  whole  balance  could  not  be  recovered  by  the  de- 
fendant of  Watson,  or  his  endorson 

1st*  On  a  demurrer,  the  court  must  go  to  the  first 
error  in  tt^  pleadings*  In  this  case,  although  the  re-^ 
joinder  is  bad,  yet  the  deelaratioa  is  bad  dso.  If  the 
|]^intiff  declares  on  a  bond  of  different  date  from  that 
produced  on  oyer^  advanls^  may  be  taken  of  the  va« 
fiance  on  demurrer*  The  plaintiff  need  not  wait  till  it 
is  produced  in  evidence.  The  variance  may  ^o  be 
pleaded  in  abatemei^*  %Salk*  658.  Holman  v.  Borough. 
In  the  case  of  Hok  v.  Finch j  3  WiU.  394.  the  court' said, 
**  that  formerly,  *when  the  'mhole  original  writ  was  ^32 

spread  in  the  same  r<dl  with  the  cmmt  thereupqn,  if  a 
vaaance  a{q>eared  between  the  writ  and  edunt^  the  de- 
fendant might  have  taken  advantage  thereof^  either  by 
matjon^  in  arrest  of  judgment,  writ  of  error j  iplea  in 
a^emeiU^  or  ibmurrerJ^  But  afterwards  it  was  deter«' 
mined,  that  if  &e  defendant  will  take  advantage  of  a 
uaricmoe  between  the  writ  and  vounty  he  must  demand 
oyer  of  the  writ,  and  show  it  to  the  co4»-t*  By  the  act 
9^  jcofmU  q£  Virginia,  Rev,  Code^  p.  118*  s^  26.  no  judg- 
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CMw      xtmn  aAisr  v^^t  thsill  b^  stayed  &r  the  mimiim  o^F^be 

Qnliam't  Aa*  ^yt  iQoath  or  year*  in  tbe  declaration  or  pleading,  (the 

BMoittrRHMT*   oaoie,  aum,  quantity  or  time^  being  right  m  any  ptnrt  «f 

.—  '- .      the  record  or  proceeding*)    This  sho^s,  tl»it  before  tim 

aQtt  auch  peaifsion  mi^  have  been  uken  advantage  o| 

by  motion  in  arrest  of  judgment. 

Wasqingtoh,  J.  Will  the  principle  of  going  up  to 
the  first  errorf  apply  to  a  special  demurrer  by  the  adverse 
party  I 

$mimp    Certainly. 

MAftBHALL,  Ch*  J«  Can  the  variance  be  taken  adf 
vantage  of  on  a  genetad  demurrer? 

Simms*     Yes.     It  is  matter  of  substance. 

^d.  As  t»  the  cf^asiructioQ  of  the  bmid. 

By  the  opinion  of  the  court*  the  plaintiff  uraa  caatitlcd 
by  the  bond,  to  recover  the  500  dollars  at  all  events. 

The  500  dollars  are  only  menttoned  in  the  preamble  of 
the  condition,  wbich»  like  that  of  a  statute,  has  no  dti&» 
^tory  efieat*  It  is  no  part  of  the  condbtion  of  the  bond 
that  th^  defendant  should  pay  that  si>m«  It  might  have 
been  paid  over  before,  or  the  intestate  may  havebeea 
satisfied  with  relying  on  the  defendant's  simple  acknoir- 
ledgtnent  tM.t  he  had  received  it*  The  condition  is  ia 
the  alternative,  and  wly  one  of  two  things  is  to^  be  done* 
1st.  Either  to  pay  oyer  the  vrhole  2,500 -dollars,  if  iie 
could  recover  it  from  Watson,  or  his  endorsor  j  or,  Sd* 
If  he  could  not  recov.er  the  whole  sum^  to  pay  over  one 
half  of  such  sum  as  he  could  not  recover*  lliere  is  mm 
*  233  obligation,  ^under  the  bond  to  pay  over  what  he  haul 
already  received.  Perhaps  the  plaintiff  may  /bring  aa 
action  for  money  had  and  received  for  the  50O  dolhs^ 
But  it  is  not  material  how  he  is  to  recover  it.  It  is  suli« 
pieot,  in  the  presisnt  case,  that  its  paymem  is  no  pfl»t  of 
the  condition  of  this  box»cL 

The  jsum  which  f:;ould  not  be  recovered,  is  oapable  of 
being  ascertained  i  a^d  it  is  now  ascertained  to  be 
2,000  doUara.  One  half  of  diat  is  the  sum  which  the 
defend^t  agreed  tp  Ipse.  It  ia,  therefore^  the  sanaie  aa 
if  the  conditiofi  of  the  bond  had  been  to  pay  the  acma 
of  1,000  dollars* 
6 


But  If  fid  part  of  -  the  ttioney  lent  could  be  Tecovcred      Q<wte 
of  Wafecm,  or  his  endor^or^  Oien  the  defendant  couW  OraHiJi^A^. 
not  be  bound  to  pay  more  than  the  one  half  of  the  mioMtnittifk 
whole  aum,  which  ia  only  lySSO  dollars.     In  no  casi^  "  " 

is  he  bound  iy  ihe  hnd  to  pay  more  than  that  sum  | 
and  yet  the  jury  have  given  the  plaintiff  1^500  dollars^ 
with  interest  thereon,  from  the  date  of  the  bond. 

E.  J.  J>tf,  contra,  admitted  the  general  rule,  that 
updti  a  demurrer,  the  court  is  to  look  for  the  first  er*- 
ror^  and  give  judgment  accordingly  $  but  that,  in  this 
case,  the  state  of  the  pleadings  makes  a  difference* 
The  declaration  was  filed  in  due  time,  and  a  profert 
made.  A  judgment  was  obtained  against  the  defend- 
ant, in  the  office,  for  want  of  a  plea.  This  jndgmeat 
was  set  aside  by  the  defendant's  appearance  and  enter- 
ing a  general  demurrer,  which  waa  afterwards  with- 
drawn, and  a  general  performance  of  the  condition  of 
the  bond  pleaded.  By  this  plea,  after  ^yer^  he  had  ad- 
mitted, that  the  bond  declared  on  is  the  same  as  that 
produced  on  <^yer.  And  having  thus  admitted  it  to  be 
the  same  bond,  the  omission  of  its  true  date  in  one 
part  of  the  declaration,  can  only  be  matter  of  form.  He 
has  not  pleaded  it  in  abatement,  nor  demurred  specially. 
On  the  plaintiff^B  special  demurrer  the  defendant  can- 
not take  advantage  of  a  formal  variance  $  he  can  only 
avail  himself  of  it  by  demurring  specially  himself. 
Every  thing  is  form,  without  which  a  right  of  action 
appear^  to  the  court.  Every  thing  which  the  court 
may  amend,  without  altering  matter  of  substance,  is 
^ded  by  a  general  demurrer.  Sav,  88.  So,  every 
thing  which  may  be  amended  "founder  the  statute,  or  ^^  a^sa 
which  would  be  cured  by  a  verdict,  is  cured  by  a  gene- 
ral demurren 

l^d.  As  to  the  second  point  there  can  be  no  doubt. 
The  Condition  of  the  bond  is,  that  the  defendant  shall 
pay  the  wh^fe  sum  so  lenty  viz.  2,500  dollars,  if  it 
could  be  recovered  by  the  defendant  from  Watson. 
But  at  the  time  the  bond  was  executed,  the  defendant 
could  recover  only  2,000  dollars  of  Watson,  in  any 
eVcfat,  because  Watson  had  already  paid  500  dollars. 
Ih  thife  case,  the  SOO  dollars  is  Covered  by  the  penalty. 

But  it  is  Said,  that  these  iOO  dollars  were  not  to  be 
paid  over  unless  the  defendant   recovered  the  whole 
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<^«^      «tim  from  Wi^taon ;  or  in  otficr  Words^  tiiat,tiie  iroo 
Gnimm'iAd^  dollars  were  a  premium  to  the  defendant  for  losing 
■Mnittrator.  2fiO0  dollars  of  the  plain tiiF's  money.     But  the  whole 
'        was  to  be  paid  over  when  recovered ;  the  whole  in- 
cludes aU  its  parts ;  hence  every  part  was  to  be  paid 
over  when  recovered. 

* 

Simms^  in  reply. 

1st.  When  a  man  demurs,  he  puts  every  thing  to 
hazard  in  his  own  pleadhigs ;  and  his  adversary  may 
take  the  same  advantage  as  if  he  himself  had  demur- 
red. 

Marshall,  Ch.  J«  As  if  he  had  demurred  ffcne* 
raliy? 

Simms*  There  is  a  difference  between  what  a  cou.rt 
would  amend,  and  what  can  be  amended  under  the 
statute* 

2d*  As  to  the  condition  of  the  bond. 

No  man  can  be  compelled,  by  his  bond,  to  pay  more 
than  he  expressly  agreed  to  pay.  The  defendant  has 
only  bound  himself  to  pay  the  whole,  in  case  the  whole 
could  be  recovered.  It  does  not  appear  that  the  500 
dollars  were  not  paid  or.  settled  in  some  other  way. 

m  235  *  March  6. 

Marshall,  Ch.  J*  delivered  the  opinion  of  the 
court,  to  the  following  effect : 

The  plaintiff  declares  upon  a  bond^  dated  the  3d  of 
October ;  and  upon  oyer^  the  bond  appears  to  bear 
date  the  3d  of  January  preceding. 

By  the  oyer^  the  bond  is  made  a  part  of  the  declara- 
tion. There  were  several  pleadings,  and  among  the 
rest,  a  bad  declaration,  a  bad  rejoinder,  and  a  special 
demurrer  by  the  plaintiff  to  this  bad  rejoinder.  When 
the  whole  pleadings  are  thus  spread  upon  the  record  by 
a  demurrer,  it  is  the  duty  of  the  court  to  examine  the 
whole,  and  go  to  the  first  error.  When  the  special  de- 
murrer is  by  the  plaintiff,  his  own  pleadings  are  to  be 
scrutinized,  and  the  court  will  notice  what  would  have 
been  bad  upon  a  general  demurrer*    The  variance  be* 
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tween  t^  date  of  the  bond  declared  upon,  and  that  pro-      Cooi^ 
duced  on  oy^r,  is  fataL  Graham's  Ad- 

Upon  the  second  point  the  court  is  of  opinion,  that  ministrator. 
there  is  no  error  in  the  construction  given  by  the  court    — ~— 
below  to  the  condition  of  the  bond.    There  are  many 
cases  on  the  construction  of  bonds,  where  the  letter  of 
the  condition  has  been  departed  from  to  carry  into  ef- 
fect the  intention  of  the  parties. 

But  for  the  first  error,  the  judgment  must  be  reversed, 
and  judgment  entered  for  the  plaintiff  in  error  on  the 
demurrer. 

Judgment  reversed,  with  costs. 
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AT 

FEBRUARY  TERM,  1806. 


The  Judges  present  at  this  tertn^  were 

THE  HONOURABLE  JOHN  MARSHALL,  cHiEf  justice. 

The  honourable  WILLIAM  GUSHING, 

The  honourable  WILLIAM  PATERSON, 

The  honourable  BUSHROD  WASHINGTON,    \^  associate 

^„^  '      I      JUSTICES. 

AND 

The  honourable  WILLIAM  JOHNSON, 

Judge  Chase  was  absent  the  whole  term,  on  account  of  ill  health;  and 
Judge  Cushing  was  prevented,  by  indisposition,  from  attending  until 
the  19th  of  February. 


On  the  12th  of  February,  1806,  the  honourable  John  Brecxen- 
RiDGE  was  sworn  as  Attorney*  General  qftAe  United  S$ate9y  in  the  plac9 
of  the  HONOURABLE  Levi  Lincoln,  resigned. 


\ 
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ThefoUowing  Rule  was  directed  to  be  entered  on  the 

minutes  of  the  Court. 

ALL  causes,  the  records  in  which  shall  be  deliver- 
ed to  the  clerk  on  or  before  the  sixth  day  of  a  term, 
shall  be  considered  as  for  trial  in  the  course  of  that 
term.  Where  the  record  shall  be  delivered  after  the 
sixth  day  of  the  term,  either  party  will  be  entitled  to  a 
continuance. 

In  all  cases,  where  a  writ  of  error  shall  be  a  supersc' 
deaa  to  a  judgment,  rendered  in  any  circuit  court  of 
the  United  States,  (except  that  for  the  district  of  Co- 
lumbia,) at  least  thirty  days  previous  to  the  commence- 
ment of  any  term  of  this  court,  it  shall  be  the  duty  of 
the  plaintiff  in  error  to  lodge  a  copy  of  the  record 
with  the  clerk  of  this  court,  within  the  first  six  days 
of  the  term,  and  if  he  shall  fail  so  to  do,  the  defend- 
ant in  error  shall  be  permitted,  afterwards,  to  lodge 
a  copy  of  the  record  with  the  clerk,  and  the  cause 
shall  stand  for  trial  in  like  manner  as  if  the  record  had 
come  up  within  the  first  six  days ;  or  he  may,  on  pro- 
ducing a  certificate  from  the  clerk,  stating  the  cause, 
and  that  a  writ  of  error  has  been  sued  out,  which  ope- 
rates as  a  supersedeas  to  the  judgment,  have  the  said 
writ  of  error  docketed  and  dismissed.  Thi^  rule  shall 
apply  to  all  judgments  rendered  by  the  court  for  the 
district  of  Columbia,  at  any  time  prior  to  a  session  of 
this  court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall 
be  the  duty  of  the  plaintiff  in  error,  if  errors  shall  not 
have  been  assigned  in  the  court  below,  to  assign  them 
in  this  court,  at  the  commencement  of  the  term,  or 
*8o  soon  thereafter  as  the  record  shall  be  filed  with  the  ^  240 
clerk,  and  the  cause  placed  on  the  docket^  ^nd  if  he 
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shall  fail  to  do  so,  and  shall  also  fail  to  assign  them 
when  the  cause  shall  be  called  for  trial,  the  writ  of  error 
may  be  dismissed  at  his  costs';  and  if  the  defendant 
shall  refuse  to  plead  to  issue,  and  the  cause  shall  be 
called  for  trial,  the  court  may  proceed  to  hear  an  ar- 
gument on  the  part  of  the  plaintiff,  and  to  give  judg- 
ment according  to  the  right  of  the  cause* 
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DOBYNES  &  MORTON  V.  UNITED  STATES. 


THIS  writ  of  error  came  up  at  last  term  from  the  To  OTppoit 
district  court  of  the  United  States  for  the  Kentucky  J^^^eTgS 
district,  which,  by  law,  has  the  jurisdiction  of  a  circuit  bond,  at  the 
court  of  the  United  States.  uT^^st**"*' 

The  suit  was  originally  brought  by  the  United  States  pear,  by  t^ 
asrainst  Lewis  Moore,  as  principal,  and  Dobynes  and  fP*®"^'..  ^'^ 
Morton,  as  sureties,  m  a  bond  given  by  Moore,  as  a  executed  ti 
collector  of  the  revenue.  dayt     before 

The  writ  of  capias  ad  respondendum  was  issued  on  ^  ®*'®^"*^* 
the  12th  of  February,  1803,  returnable  to  the  2d  Mon- 
day of  March  following ;  and  judgment  was  recovered 
by  default,  at  the  return  term,  on  motioiu 

The  error  insisted  upon  was,  that  it  did  not  appear 
by  the  record  that  the  writ  had  been  ^^  executed  four- 
teen days  before  the  return  day '  thereof,''  according  to 
the  14th  section  of  the  act  of  congress  of  July  11, 
1798,  voK  4.  p.  19r. 

The  record  contained  a  copy  of  the  bail  bond  given 
by  Morton,  dated  the  11th  of  March,  1803;  and  a 
receipt  from  the  gaoler,  for  the  body  of  Dobynes,  dated 
the  12th  of  March,  1803. 

The  2d  Monday  of  March  could  not  have  been  lat^r 
than  the  14th  of  the  ikionth.  , 

*Mas9n^  for  the  United  States^  suggested  diminution         m  242 
in  this,  that  the  writ  was  served  on  Dobynes  and  Mor- 
ton, on  the  20th  of  February,  as  appeared  by  the  re- 
cord of  the  district  court ;  and  obtained  a  'certiorari* 

But  now,  at  this  term,  the  return  of  the  certiorari  not 
showing  any  thing  more  than  what  appeared  on  the  first 
transcript, 

Brtckenridgej  Attorney-General,  admitted  that  the 
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l>ob7oei    judgment  could  not  be  ^pported,  as  there  was  nothing 
United'states. !«  the  record  by  which  the  return  of  the  marshal  could 
'  be  amended^  so  as  to  show  that  the  writ  had  been  exe- 

cuted fourteen  days  before  the  return  day* 

C*  Lee^  for  the  plaintiffs  in  error. 

Judgment  reversed. 


^v 


HANNAY  V.  EVE. 

The  «mrt«  THIS  was  a  writ  of  error  to  the  circuit  court  of  the 
s^  ?* Jiifnot  United  States,  for  the  district  of  Georgia^  sitting  in 
«nfor«e  an  a-  chancerv,  to  reverse  a  decree  which  dismissed  the  com- 
greemeat  en-  plainant  s  bill  on  a  demurrer. 

feUi^d  of*a**iaw  The  complainant,  as  assignee  of  Cruden  fe?  Compant/j 
of  the  United  alleged,  in  his  bill,  that  on  the  24th  of  December, 
^gh  thit  17'82,  during  the  war  between  the  United  States  and 
agreement  Great  Britain,  the  British  armed  ship  DaweSy  owned 
7;^'^r-^by  Cruden  &f  Company,  who  were  British  subjects, 
■0D8  vho  and  commanded  by  Oswell  Eve^  the  defendant,  sailed 
r«nlei^of*the  ^^^  ^  cargo,  the  property  of  Cruden  6?  Company i  from 
United  States,  Kingston,  in  Jamaica,  for  New- York,  then  in  posses- 

rf*the*a'*"*^e-  ®^°°  ^^  British  troops.  That  on  her  passage  the 
ment  a  mere  ship  met  With  much  tempestuous  weather,  by  which 
stratagem  of  she  was  rendered  incapable  of  reaching  her  port  of  des- 
^^'  tination  ;  in  consequence  of  which,  the  defendant,  after 

#  243        ^consultation  with  the  crew  and  passengers,  came  to  the 
Theduty  of  determination  to  sail  for  the  nearest  port  in  the  United 
a^majter^o^  a  g^^^^g^  thereby  to  save  the  lives  of  the  crew  and  passen- 
ownera,    will  gers,  which  were  in  imminent  danger,  and  also  to  save 
to'^oSte'the  *^  "^^ch  as  possible  to  the  owners.     That  the  vessel  and 
good   faith     cargo  were  liable  to  be  captured  by  the  cruisers  of  the 
even  of  an     United  States,  or  if   she  went  into  any  port  of  the 
der"to  pre-'^  United  States,  without  being  captured,  she  would  be- 
aenre  his  Bhip,  come  a  droit  of  admiralty  to  the  United  States,  or  some 
fnlud,  liT^oi^  of  them.     That  the  defendant  stated  to  the  crew  and 
der  to  effect  passengers,  that  as  congress,  b)'  their  resolve  of  the  9th 
that  object     ^f  December,  1/81,  had  enacted  and  declared,  "That 
all  ships  and  vessels,  with  their  cargoes,  which  should 
be  seized  by  the  respective  crews  thereof,  should  be 
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ted  adjudged  ad  latvCul  prize  to  the  emptors,''  Hamuir 
as  the  vessel  was  incapable  of  reaching  New- York,  and  ^^ 
a$  she  would  be  totally  lost  to  the  ownerSi  ^^  himself,  ■ 
and  the  crew,  if  captured  by  the  cruisers  of  the  United 
States,  the  best  mode  would  be,  to  seize  and  capture  the 
vessel  and  cargo,  make  the.  passengers,  who  were  mill* 
tary  men  of  high  rank  and  distinction,  prisoners  of  war, 
and  sail  for  the  nearest  port,  and  there  obtain  a  condem- 
nation of  the  vessel  and  cargo  for  the  benefit  and  com- 
pensation of  the  crew,  who  would  lose  their  wages  if 
she  was  regularly  captured,  and  that  the  residue  should 
remain  in  the  defendant's  hands,  as  agent  and  trustee, 
and  for  the  sole  use  and  benefit,  of  the  owners*  That 
this  plan  was  agreed  to,  and  executed  ;  and  an  agree- 
ment, signed  by  the  defendant  and  the  crew,  ascertaining 
what  share  each  man  was  to  be  allowed,  and  which  was 
to  be  the  basis  of  the  judge's  decree,  as  to  the  distribu- 
tion of  the  prize  money.  That  the  crew  consented  to 
the  defendant's  having  a  larger  share  than  they  would 
if  he  had  not  declared  his  intention  to  act  in  the  whole 
as  the  agent  and  trustee,  and  for  the  benefit,  of  the  own- 
ers* That  the  vessel  was  accordingly  carried  into  a 
port  in  North  Carolina,  libelled,  condemned,  and  distri- 
bution made,  according  to  the  proportion  fixed  by  the 
agreement.  That  the  defendant  afterwards  purchased  a 
number  of  die  shares  of  the  seamen,  for  the  benefit  of 
his  owners ;  that  he  also  purchased  part  of  the  cargo,  at 
the  marshal's  sales,  and  shipped  it  to  Charleston,  where 
he  sold  it  to  great  profit,  for  the  benefit  of  the  owners. 
♦The  bill  then  prays  a  discovery,  and  that  the  defendant  ♦  244 
may  account,  and  be  decreed  to  pay,  &c. 

To  this  bill  the  defendant  demurred,  and  assigned  two 
causes  of  demurrer. 

1.  That  it  appears  by  the  complainant's  own  show- 
ing, that  the  ship  and  cargo  were  regularly  condemned 
under  die  resolve  of  congress,  of  the  9th  of  December, 
1781,  as  lawful  prize,  and  the  proceeds  decreed  to  the 
defendant,  and  others,  as  lawful  captors,  the  legality  of 
which  decree  ought  not  now  to  be  called  in  question. 

2.  That  the  bill  contains  no  matter  of  equity,  but 
what  is  cognisable  at  law. 

Upon  argument,  the  judge  (Stephens)  sustained  the 
demurrer,  and  dismissed  the  bill,  but  without  costs* 
Vol.  mi.  G  g 
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ll^»<^         P.  B.  Kfyy  for  the  plaintiff  in  error.    The  prine^ial 
Eve.       question  is^  whether  the  complainant  has  equity* 
'  If  Eve  had  given  up  the  ship  for  his  own  benefit,  it 

would  have  been  an  act  of  barratry,  a  brc^ach  of  trust, 
and  the  owners  would  have  had  a  right  of  action  at  law 
against  him  for  his  misfeasance.  But  they  may,  if  they* 
please,  affirm  his  surrender  of  the  vessel  and  oblige  the 
defendant  to  account. 

If  there  is  any  impediment  to  the  relief  sought,  it 
must  be  grounded  on  the  resolve  of  congress;  for  if  the 
owners  had  a  right  of  action  at  law,  it  was  saved  by  the 
treaty  of  peace. 

The  master   was  alwayif  under  a  moral  obligation  to^ 

account,  whatever  protection  he  might  derive  from  the 

resolve  of   congress,  which  gave  the  whole  ship  and 

cargo  as  prize.     There  being,  then,  a  moral  obligation, 

sufficient  to  support  a  promise,  so  as  to  prevent  it  from 

being  nudum  pactum^  and  an  express  promise  charged 

in  the  bill,  and  confessed  by  the  demurrer,  there  is 

nothing  wanting  to  entitle  the  complainant  to  the  relief 

he  asks.     It  is  true,  that  the  promise  was  made  to  the 

crew,  yet  it  enures  to  the  benefit  of  the  owners.    Should 

♦  245         *it  be  said  that  the  promise  was  in  fraudem  legia^  th<& 

answer  is,  that  it  was  a  stratagem  ofwar^  and,  therefore, 

justifiable.     In  foro  consctentiofj  it  was  as  justifiaUc  to 

evade  as  to  enforce  such  a  law ;  and  if  it  was  a  fraud 

against  the  law  of  congress  to  receive  the  proceeds  of 

the  ship  and  cargo,  for  the  use  of  the  owners,  it  was 

equally   a  fraud   against  the  owners  to  persuade    the 

crew  to   carry  the  vessel  into  a  port  of  the  United 

States,  under  a  pretence  of  saving  the  prc^rty  to  the 

owners,  and  afterwards  to  take  the  whole  proceeds  to  his 

own  use. 

Harper^  contra.  The  ordinance  of  congress  of  .4th 
December,  1781,  {Journak  of  Congress^  vol.  7.  p.  243.) 
it  is  true,  authorized  mutiny  and  treachery,  but  it  was 
only  a  law  of  retsdiation.  The  British  had  adopted  a 
similar  provision ;  and  congress  found  it  necessary  to 
retaliate. 

The  facts  stated  by  the  complainant,  in  his  bill,  are 
such  as  to  show  the  necessity  of  delivering  up  the  vessel, 
and  that  she  was  absolutely  lost  to  the  owners.    ' 

The  bill  states  expressly  that   she  was  incapable  of 
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reaching  her  port  of  destination ;  that  she  must  either      Hanoay 
founder  or  be  captured,  or  voluntarily  run  into  an  ene-        Ere* 
iny*s  port.     It  justifies  the  conduct  of  the  master,  in     '   ' 
giving  up  the  vessel,  but  grounds  its  claim  to  rclieff 
either  upon  a  supposed  moral  obligation  of  the  defend- 
ant, (resulting  from  his  duty  as  master  of  the  vessel,) 
to  do  every  thing  in  his  power  for  the  benefit  of  the 
owners;  or  upon  an  express  promise  made  to  the  crew^ 
trhich,  it  is   contended,  enures  to  the  benefit  of  the 
owners;  or  upon  an  allegation  of  an  imposition  upon 
the  crew,  to  induce  them  to  consent  to  deliver  up  the 
vessel. 

As  to  the  first  ground,  the  master's  duty  did  not  ob- 
lige him  to  violate  the  laws  of  another  country,  espe- 
cially of  that  country  to  whose  laws  he  applied  for  pro- 
tection and  relief*  His  duty  to  his  owners  ceased  when 
he  could  no  longer  preserve  the  property  by  fair  and 
honourable  means.  His  duty  could  never  oblige  him  to 
commit  a  fraud  upon  the  good  faith  even  of  an  enemyii 

*The  second  ground  is  that  of  an  express  promise  to         ^  246 
the  crew.     This  is  liable  to  three  objections.     1st.  That 
it  is  a  promise  without  consideration,  and,  therefore, 
nudum  pactum;  2d.  That  it^is  not  made  to  the  owners; 
and,  3d.  That  it  was  in  fraudem  kgis* 

The  third  ground  of  claim  is  that  of  imposition  upon 
the  crew,  to  induce  them  to  give  up  the  vessel.  This, 
if  it  can  be  the  ground  of  clain^  by  amy  person,  must  be 
that  of  a  claim  by  the  crew,  or  some  of  thepit  to  set 
aside  the  agreement  for  the  division  of  the  pri;(e  money, 
and  cannot  be  a  ground  of  claim  by  the  complainant* 
It  is  also  liable  to  the  objection,  that  the  courts  of  the 
United  States  can  never  sanction  a  claim  grounded 
upon  a  fraud  upon  the  laws  of  the  United  States. 

The  owners,  by  affirming  the  transaction,  and  calling 
upon  the  .defendant  to  account,  have  made  themselves. a 
party  to  the  fraud ;  and  the  maxim  of  law  applies,  in  pari 
delictu  melior  est  conditio  possidentis^ 

To  show  the  extent  ot  the  principle  that  contracts  in 
fraudem  legis  were  void,  he  referred  the  court  to  the  fol- 
lowing authorities.  Plowderts  Commentaries^  75*  1 
Domaty  145.  2  Bac.  Mr.  582.  Cowper^  39.  342.  1  T. 
H.  734.  1  Atk.  352.  2  Atk.  136.  Bicllery  146.  2  jP. 
Wms.  134.  347.  350.     3  T.  R.  454. 
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Hftonty  j^^y^  in  reply.  The  foundation  of  this  bill  is  the  oriw 
Bfe.  ginal  trvwt,  before  the  agreement  with  the  crew.  It  waa 
'■■  ■  ■  a  violation  of  that  trust  to  give  up  the  ship*  The  de- 
fendant was  bound  to  do  all  in  his  power  to  protect  th^ 
(ropertjr.  If  he  has  been  guilty  of  a  fraud  upon  the 
Jnited  States,  the  owners  were  not  a  party.  The  fraud 
of  which 'the  plaintiff  complains  is,  that  the  defendant 
induced  the  crew  to  pve  up  the  ship,  under  the  idea  of 
doing  it  for  the  benefit  of  the  owners,  and  then  turning 
round,  and  pleading  the  resolve  of  congress  against  the 
claim  of  the  owners. 

But  if  that  resolve  was  a  bar,  a  subsequent  acknow- 
ledgment of  the  original  trust,  and  a  promise  to  account, 
will  again  set  it  up. 

♦  247  *  February  13.  / 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
^ourt. 

The  essential  difficulty  in  this  cause  arises  from  the 
consideration,  that  under  the  resolution  of  congress,  by 
tvhich  the  vessel  and  carm  mentioned  in  the  proceed- 
ings were  condenmed,  a  sanction  is  claimed  to  a  breach 
of  trust,  and  a  violation  of  moral  principle.  In  such 
a  case,  die  mind  submits  reluctandy  to  the  rule  of  law, 
and  laboriously  searches  for  something  which  shall  rcr 
concile  that  rule  with  what  would  seem  to  be  the  dic^ 
tate  of  abstract  justice. 

It  has  been  correctly  argued  by  the  plaintiff  in  error, 
that  the  captain  was  under  obligations  to  the  owners, 
from  which,  in  a  moral  point  of  view,  he  could  not  he 
completely  absolved.  He  was  bound  to  save  for  them 
the  ship  and  cargo  by  all  fair  means  within  his  power ; 
but  he  was  not  bound  to  employ  fraud  in  order  to  effect 
the  object.  The  situation  of  the  vessel  unquestionably 
justified  her  being  carried  into  the  port  of  an  enemy, 
and,  perhaps,  in  the  courts  of  England,  the  libelling  of 
the  vessel  by  the  captain  and  crew,  might  be  construed 
to  be  an  act  which  would  enure  solely  to  the  benefit 
of  the  owners ;  but  war  certainly  gives  the  right  to 
annoy  an  enemy  by  means  such  as  those  which  were 
employed  by  congress,  and  courts  ^re  bound  to  consi- 
der them  as  legitimate,  and  to  leave  to  them  their  full 
operation. 
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The  agreement  to  save  the  ship  and  cargo,  under  the      Hannay 
semblance  of  a  condemnation,  was  not,  in  itself,  an        sve. 
immoral  act*;  it  was,  as  has  been  truly  said,  a  strata''^  ' 

£^em  which  the  laws  of  war  would  authorize,  but  it  was 
certainly  a  fraud  upon  the  resolution  of  congress,  and 
DO  principle  can  be  more  clear  than  that  the  courts  of 
the  United  States  can  furnish  no  aid  in  giving  efficaey 
to  it.     Congress  having  a  perfect  right,  in  a  state  of 
open  war,  to  tempt  the  navigators  of  enemy-vessels  to 
bring  them  into  the  American  ports,  by  making  the, 
vbssel  and  cargo  pri^e  to  the  captors,  the  condemnation 
of  a  vessel  so  brought  in  amounted  necessarily  to  an 
absolute  transfer  of  the  property,  and  to  a  complete  an- 
nihilation, in  a  legal  point  of  view,  of  the  title  of  the 
owners,  and  of  their  *claim  upon  the  captain.     Had  no        ^  oaq 
communication  taken  place  between  the  captain  and  his 
crew,  whereby  a  portion  of  the  pri2ie  money  was  allot- 
ted to  him  in  trust  for  the  owners,  which  would  not  have 
been  allotted  to  him  as  a  captor,  in  virtue  of  his  station  in 
the  vessel,  it  would  have  been  a  plain  case  of  prize  under 
the  resolution  'of   congress,  and  any  intention  under 
which  the  capture  was  made,  whether  declared  or  not, 
would  have  been,  like  other  acts  of  the  will,  controlla- 
ble and  alterable  by  the  persons  who  had  entertained 
it.     But  if,  by  a  contract  with  the  crew,  stipulating  cer- 
tain advantages  for  the  owners  of  the  ship  and  cargo, 
the  vessel  has  been  carried  in,  when  she   would  not 
otherwise  have  been  carried  in,  or  a  larger  proportion 
of  the  prize  has  been  allowed  to  the  captain  than  would 
have  been  allowed  to  him  for  his  own  use,  a  plain 
fraud  has  been  committed  by  him,  and  the  question, 
whether  the  trust  which  he   assumed  upon   himself, 
and  under  which  he  obtained  possession  of  the  pro- 
perty,  can  be  enforced  in  this  court,  is  one  of  more 
difficulty,  upon  which  a  difference  of  opinion  has  pre- 
vailed.    It  has  been  thought  by  some  of  the  judges, 
that  the  contract  being  in  itself  compatible  with  the 
strictest  rules  of  morality,  and  being  opposed  by  only  a 
temporary  and  war  regulation,  which  exists  no  longer, 
may  now  be  enforced.     But  upon  more  mature  consi- 
deration, the  majority  of  the  judges  accede  to  the  opi- 
nion,  that  the  contract  being  clearly  in  fraud  of  the 
law,  as  existing  at  the  time,  a  law  to  which,  under  the 
circumstances  attending  it,  no  just  exceptions  can  he 
^ken,  its  execution  cannot  be  compelled  by  the  courts 
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^^^J      of  tliat  country  to  evade  whose  laws  it  was  made. 
Eve.        The  person  in  possession  must  be  left  in  possession  of  x 
— — — —    ^}|^(  which  the  decree  of  a  competent  tribimai  has  given 
him. 

This  opinion  seems  completely  to  decide  the  point 
made  under  the  tres^  of  peace.  Accordittg  to  it,  a 
debt  never  existed  to  which  the  treaty  could  apply* 
No  ^debt  was  due  from  the  captain  to  his  owners,  but 
in  virtue  of  the  confiscation  of  the  ship  and  cargo ;  and 
/  it  has  never  b^n  alleged  that  the  treaty  extended  to 
captures,  made  during  the  war,  of  properly  in  the  actual 
possession  of  the  enemy,  whatever  might  be  die  means 
employed  in  making  them* 
*  249  #lf  the  allegations  of  the  bill  had  stated  any  cimr 

'  tract  subsequent  to  the  condemnation,  by  which  Ca^ 
tain  Eve  had  made  himself  a  trustee,  the  previous  mo* 
ral  obligation  might  have  furnished  a  sufficient  const- 
deration  for  that  contract.  But  the  allegations  of  the 
bill  are  not  sufficiently  explicit  on  this  point*  They  do 
not  make  out  such  a  case.  His  declarations  appear  to 
have  been  contemporaneous  with  the  iiansactioa,  and 
only  to  have  manifested  the  intention  under  which  he 
acted,  an  intention  which  he  was  at  liberty  to  change* 

Judgment  affirmed. 


MONTALET  v.  MURRAY. 

» 
ifthepiaioUff  MARSHALL,  Ch.  J.  stated  the  practice  o£  the 
m  error  docs  ^Qurt  to  be,  that  where  there  is  no  appearance  few  the 
tke  defendant  plaintiif  in  error,  the  defendant  may  have  the  plaintiff 
may  either  called,  and  dismiss  the  writ  of  error  p  or  may  open  the 
tiff  caiietf,  Md  record,  and  pray  for  an  affirmance, 

dismiss       the 

'uh  t^r^     P'  B.  Key,  for  the  defendant,  had  the  plaintiff  caUed. 

he  may  open  ^ 

the     re^rd.  Dismissed. 

and  go  for  an  *^«o**»tos»<»«. 

affirmance. 

The  Chief  justice  also  stated,  in  answer  to  a  ques» 
tion  from  the  clerk,  that,  in  such  cases,  costs  ^o  of 
course* 
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SARAH  AND  ABIGAIL  SILSBY  v.  THOMAS  YOUNG 

AND  ENOCH  SILSBY. 

*  250 
THIS  wa»  ft  writ  of  terror  to  the  circuit  court  of  the  ^^  ^^^  ^ 
United  States  for  the  district  of  Georgia,  to  reverse  hu  ^executor 
tiie  decree  of  that  court,  which  dismissed  the  bill  of  ^n   truai,   to 
^e  complainants,  Sarah  and  Abigail  Silsby.  Mme^Sto  mZ 

Datiiel  Silsby,  the  brother  of  the  complainants,  and  ney,  and  after 
uncle  of  the  defendant,  Enoch  Silsby,  being  seised  and  KtjJ,*'"^  if- 
possessed  ^of  real  and  personal  estate  in  England  and  vest  the  sar- 
in the  state  of  Georgia,  by  his  will,  made  in  England,  f^nj,/"^  ^ 
on  the  11th  of  January,  1791,  devised  all  his  estate  to  jtout'on  inte- 
his  executor  W*  Gouthxt,  of  London,  in  trust,  to  turn  |^*^-  *Sf  ^^^ 

,  .    ^  -^'       r  J     r        bequeaths 

the  same  into  money,  or  securities  tor  money,  and  after  i,so(tf.  to  JS, 
payment  of  his  debts,  to  place  out  the  surplus  upon  ^  ^  p*^  ** 

^  ^        tf  •      ^  •*•  •    -  '^.       the  age  of  21, 

any  publie  or  pnvate  secunues  upon  interest,  or  to  m-  subject  to  the 

vest  it  in  the  public  funds.  sabsequent 

He  then  bequeaths  to  his  nephew,  Enoch  Silsby,  SJJ^'JJj'^fj^f 
t^OOL  sterling,  to  be  paid  to  him  at  21  years  of  age,  to  be  set  apart 
"  subject  to  the  provisoes  hereinafter  mentioned,'^^  and  Jjftt?be*^id 
directed  the  interest  to  be  paid  to  his  guardian  during  to  s.  dariDg 
his  minority,  to   be  applied  to  his  maintenance  and  ^^^^  ^^^* 

education*  (meathing^     o- 

He  then  directs  his  trustee  to  set  apart  1,000/.  ster-  "*««•  ^®e^^' 
ling,  and  pay  the  interest  thereof  to  his  sister  Sarah^  say,,  pimul^ 
during  her  life,  for  her  sole  and  separate  use  and  dis-  **  that  in  case 
posal,  and  in  case  of  her  death  without  issue,  the  prin-  etutefuidtLe 
cipal  was  to  be  paid  6ver  to  Enoch.  A  similar  provi-  produce  arf- 
sion  was  made  for  his  sister  Abigail,  the  other  com-  "JJ  '^^SttSf 
plainant.  And  after  bequeathing  several  other  pecu-  which  I  shall 
niary legacies,  he  uses  the  following  words:  "  Provi- ^*^j^*^ 
ded  always,  and  I  do  hereby  expressly  declare  it  to  be  shall  not  u 
my' will  and  meanings  that  in  case  the  personal  estate,  *^^^^^ 

annuities  and 
legacies  herein  before  by  me  bequeathe^,  then,  and  in  such  case,  I  direct  that  the  said 
annuities  and  legacies  so  by  me  bequeathed  shall  not  abate  in  proportion  ;  but  the  whole 
of  such  deficiency  (if  any  there  shall  be)  shall  be  deducted  out  of  the  l,500r  bequeathed 
to  E**  whom  he  also  makes  his  residuary  legatee*  The  estate  was  more  than  sufficient* 
at  the  time  of  the  te»tatot^a  deaths  to  pay  all  debts,  annuities  and  legacies,  but  afterwai'ds, 
btf  the  bankruptcy  of  the  executory  became  insufficient ;  held  tliat  E.^s  legacy  of  ],S00/. 
should  be  linble  to  3».'«  annuity. 


[ 
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Siis^r      and  tlie  prodaee  arising  from  the  ttsi  estate,  ^MA  l 
Siisbj*       ftlidli  die  seised  and  possessed  of.»  sliall  not  be  suficient 
■■  to  answer  the  said  annuities  and  legacies  herein  bs&re 

by  me  bequeathed,  then,  and  in  such  ease,  I  direct  that 
the  said  annuities  and  legacies  so  by  me  given  and  be* 
queathed,  shall  not  abate  in  preportioo ;  but  tlMC  the 
whole  of  such  deficiency  (if  any  there  shall  be)  shadt 
be  deducted  out  of  the  said  sum  of  one  thouiaMl  fivt 
hundred  pounds  herein  before  by  me  bequeathed  to  my 
said  nephew,  Enoch  Silsby.  And  in  case  the  petsoiiai 
estate,  and  the  produce  arising  from  the  sale  of  the 
real  estate,  which  I  shall  die  seised  and  possessed  of, 
shall  be  more  than  sufficient  to  answer  and  satisfy  the 
several  aniluities  or  legacies  herein  before  by  me  be- 
^queathed,  then,  and  in  such  case,  I  ^ve  and  beqa^ath 
the  surplus  and  residue  which  shall  soexoeed  the  pur- 
poses of  this  my  will  unto  my  nephew,  Endch  Siishy, 
subject  to  such  conditions  as  are  herein  before  in  diift 
my  will  mentioned  and  contained,  touching  ttid  con- 
cerning the  said  sum  of  one  thousand  five  hundred 
pounds  sterling,  so  by  me  bequeathed  as  is  herein  be- 
fore particularly  mentioned.*' 
*  251  *The  testator  died  at  Ostend,  on  his  way  to  the  Uni- 

ted States,  in  February,  1791,  leaving  real  and  personal 
estate  more  than  sufficient  to  pay  all  the  debts  and  le- 
gacies, and  which  came  to  the  hands  of  Gouthit,  the 
executor,  who  paid  all  the  debts  and  all  the  legacies, 
excepting  those  bequeathed  to  the  complainants^  and  to 
the  defendant,  Enoch  Silsby,  and  another  legacy  of  SOO/. 
to  Daniel  Silsby  Curtain ;  but  upon  these  he  regularly 
paid  the  interest  until  the  year  1796,  when  he  became 
bankrupt. 

The  testator  in  his  will  mentions  that  he  has  in  the 
hands  of  Harrison,  Ansty  &  Co.  of  London,  5,000/* 
sterling,  for  which  they  allow  him  an  interest  of  5  per 
cent*  per  annum. 

Gouthit,  in  his  letter  to  the  complainants  of  Septem- 
ber 7,  1791,  says,  "  I  have  an  excellent  offer;  a  mort- 
gage for  2,000/.  which,  if  you  think  well,  I  will  take  it; 
for  if  I  should  at  any  time  see  well  to  place  it  anywhere 
else,  by  giving  six  months'  notice  it  .would  be  paid.  It 
is  on  an  estate  in  Manchester,  one  of  the  greatest  tra- 
ding towns  in  this  kingdom,  and  I  can  make  you  5  per 
cent,  sterling  on  it,  which  will,  you  know,  be  50/.  a  year 
6 


cm.'' 
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fer  each  of  you»  and  you  may  have  it  paid  as  you  please^      ^^^f 
but  every  six  months,  I  think,  would  be  best.    The  gen-       sulby. 
tloaan  I  mean  to  lend  the  money  to  is  an  old  acquaint-     ■    ■ 
aiice  of  your  brother's,  and  the  estate  is  worth  5,000A 
He  does  but  want  2,000/.  so  you  know  nothing  can  be 
safer  on  earth,  and  I  will  have  the  deed  so  recited  as  to 
set  forth  the  money  is  for  your  use,  &c.   This,  I  doubt 
not,  but  will  meet  your  approbation.     I  have  taken  no  , 

money  out  of  Harrison's  hands,  nor  even  interest,  as  I 
have  no  doubts  of  its  safety,  and  the  interest  is  going 


In  answer  to  which,  the  complainants  write  him  on  the 
1st  of  February,  1792, "  Your*s  of  September  the  rth, 
you  mention  an  old  friend  of  our  dear  brother's  want- 
ing to  hire  the  2,000/.  on  mortgage.  We  would  will- 
ingly oblige  him>  but  cannot.  We  choose  to  let  it  re- 
main just  as  our  brother  left  it,  and  shall  draw  on  you 
every  six  months  for  our  interest." 

"^Gouthit,  before  his  bankruptcy,  drew  all  the  money        ^  252 
out  of  the  hands  of  Harrison,  Ansty  &  Co.  who  were^ 
and  always  have  been,  solvent,  and  in  good  credit.    He 
never  placed  out  in  any  specific  funds  the  2,000/.  from 
which  the  complainants'  annuities  were  to  arise. 

On  the  20th  December,  1791,  Gouthit  sent  a  power 
of  attorney  to  the  defendant,  Thomas  Young,  of  Savan- 
nah, in  Georgia,  to  collect  the  effects  of  the  testator  in 
that  state,  under  which  power  Young  obtained  letters  of 
administraticm  with  the  will  annexed,  and  took  into  his 
possession  all  the  property  there,  some  part  of  which 
he  paid  over  to  Gouthit.  He,  also,  in  the  year  1800, 
paid  the  legacy  due  to  Daniel  Stlsby  Curtain,  and  part 
of  the  1,500/.  legacy  to  Enoch  Silsby.  Considerable 
debts  due  to  the  estate  are  still  outstanding  in  Georgia. 

At  the  time  of  Gouthit's  bankruptcy  he  was  indebted 
to  the  estate  of  his  testator  in  the  sum  of  5,380/.  12«. 
2dm  sterling,  but  the  commissioners  refused  to  admit 
him  as  executor  of  the  testator  to  prove  the  same  as  a 
creditor  of  his  own  estate,  whereupon  th»  legatees,  who 
had  not  been  paid,  petitioned  the  Lord  Chancellor  of 
England,  that  Gouthit  might  be  so  admitted  to  prove 
the  debt  for  their  benefit,  which  his  Lordship  decreed 
accordingly;  and  a  dividend  of  403/.  10^.  tOd.  sterling 
was  received  by  the  accountant-general  of  the  court  of 
chancery,  but  no  part  of  that  sum  has  been  received  by 
the  complainants. 

Vol.  UL  Hh 
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^BKMr  Enoch  Sikby  filed  a  bill  in  ^qukf  ia  tbe  mvcult  coivt 

Siteby.      <>f  the  United  States,  for  the  district  of  Georgia,  agaiaet 

'  Young,  to  compel  htm  to  accotmt,  and  pajr  oyer  to  hkmp 

as  residuary  legatee,  all  the  estate  remaining  in  tfaft 

hands  of  Young* 

f  The  complainsudts,  Sarah  and  Abigail,  filed'  the  pv»« 
sent  bill  in  equity  in  the  same  court  against  both  Tho« 
f  mas  Young  and  Enoch  Silsby,  prayipg  that  Enoch's  !•« 

gacy  of  1,500/*  may  abate  in  favour  of  their  legacies,  and 
'Siat  they  may  charge  the  reeidue  of  the  estate  for  she 
balance,  and  have  their  2,000/.  placed  out  on  good  ••• 
curity  according  to  the  will,  and  that  they  may  be  paid 
the  arrearages  of  their  annuities  out  of  the  1,S06/.  legacy^ 
*  353  *and  out  of  the  residue  of  the  estate  which  came  todiie 
hands  of  Young. 

The  judge  below  (Judge  Stepbeas)  dismissed  the  pre- 
sent fcMll,  and  decreed  that  Young  should  account  to 
Enoch  Silsby,  upon  the  other  bill  in  which  Enoch  Silsby 
was  complainant,  and  Thomas  Young  defendant. 

JihrseUi  for  the  plaintiffs  ia  error. 

1st*  If  the  plaintiffs  have  iKit  discharged  the  genenA 
funds,  they  are  entided  to  the  relief  they  pray  fyr. 

2d.  They  have  not  discharged  those  funds,  a<Mr  i^ 
linquished  their  claim  upon  the  whole  estate  of  the  testa* 
tor. 

It  is  true,  that  if  one  legatee,  by  diligence^  has  got  his 
legacy,  he  shall  not  be  obliged  to  refund  in  case  of  a 
subsequent  waste  of  effects  by  the  executor ;  but  that  ie 
only  where  all  the  legacies  are  payable  at  one  time,  and 
the  legatees  are  in  a  capacity  to  compel  the  payment  of 
their  legacies. 

In  the  present  case,  the  principal  of  the  legacies  to 
the  complainants  was  not  to  be  paid  to  them.  The  tes- 
Uitor  had  directed  his  executor  to  se$  apart  2fiO0U  ateiH 
ling,  and  to  pay  the  interest  only  to  the  opmplainants 
during  their  lives.  It  was,  therefore,  a  bequest  of  an 
annuity  merely.  There  was  nothing  for  the  com{dain'» 
ants  to  do.  They  had  no  right  to  designate  the  fiioda 
which  should  he  set  apart  by  the  executor,  in  w|^m 
alone  was  vested  the  right  and  the  power  to  make  the 
appropriation.  By  the  words  of  the  will,  if  the  estate 
should  not  be  sufficient  to  pay  all  the  legacies,  .yet  the 
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CMiifilaitianCs  i^irere  not  to  silflbr.     But  the*  defetKlantf      Stfe^y 
V^mig,  having  paid  some  erf  the  legacies  in  full,  has      siM}j. 
thereby  admitted  assets  for  aH.     The  complatinancs  hav-    «— — -1 
ing  regidarly  received  their  annuities  to  the  year  1798, 
wlnn  Goiithit,  the  executor,  became  bankrupt,   had  no 
right  t^  complain,  and  had  no  reason  to  press  for  a  spe- 
cific appropriation  of  the  money,  from  which  their  annui* 
tie»  vere  to  be  paid*      They  knew  that  the  whole  estate 
stood  chargeable  to  them  %intil  their  2,000/.  were  set        *  25^ 
9psttty  accdrditig  to  the  directions  of  the  will.    The  re- 
siduary legatee  cannot  avail  himself   of  a  breach  of 
tn^t  by  the  executor,  to  the  injury  of  the  complainants^ 
who  claim  under  the  same  trust.     The  executor  was  not 
boaiid  by  the  will  to  give  any  security,  nor^could  the 
complainants  call  upon  him  therefor. 

The  time  at  which  the  estate  should  be  insufficient 
to  pihr  ril  die  legacies,  so  as  to  enable  the  complainants 
to  saH  npon  the  residuary  legatee,  is  not  designated  by 
^  will  in  express  terms ;  but  it  is  clear  that  the  time 
of  the  death  of  the  testator  was  not  the  time  he  con* 
templated  |  because,  after  directing  his  executor  to  sell 
his  real  estate,  he  says,  ^^  in  case  the  personal  estate^ 
and  the  produce  arising'  from  the  real  estate,  which  I 
9haU  die  seised  and  possessed  of,  shall  not  be  suffi- 
cient," &c.  thereby  contemplating  a  period  after  his 
death,  and  sufficiently  distant  to  enable  his  executor  to 
seB  the  real  estate.  The  words  of  the  will  are,  *'  suffi- 
cient to  smswtr  the  siud annuitiesJ^  How  long^  The 
snswer  is  obvious;  as  long  as  the  annuities  are  to  be 
paid,  which  was  during  the  lives  of  the  complainants. 
The  residuary  legatee  was,  therefore,  to  answer  for  the 
insufficiency  if  it  happened  at  any  time  during  theit 
U?es. 

The  case  of  Marsh  v.  Evam,  1  PmiVms.  66S#  is  very 
similar  to  the  present.  The  testator  gave  to  each  of  his 
two  sons,  and  to  his  daughter,  2,000/.  a  piece,  **  with 
a  proviso,  that  if  his  assets  shall  fall  short  for  the  pay- 
ment of  these  legacies,  still  the  daughter  shall  be  paiid 
her  lull  legacy,  and  that  the  abatement  shall  be  borne 
proportionaMy  out  of  the  sons*  legacies  only.*'  "  The 
testator  left  sufficient  to  pay  all  the  legacies,  but  the  ex- 
ecutrix wasted  the  assets,  and  by  that  means  only  a 
deficiency  happened.'* 

The  M^tcr  of  the  Rolls  decreed^  th«  the  daughter 
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Slisby      should  abate  equally  with  the  sons.      But  thte  L6*d 

qiTt        Chancellor  reversed 'the  decree,  and  directed,  that  the 

— I-L.    daughter  should  have  her  full  legacy,   and  th^  tte 

abatement  should  be  out  of  thbse  of  thie  sons  only. 

*  255  *It  is  unimportant  to  the  complainants  by  What  means 

*     the  assets  became  insufficient,  inasmuch  as  thie  test^cnr 

intended  to  secure  their  annuities  at  all  events.     It  was 

the  testator,  and  not  the  complainants,  Who  minted  the 

executor. 

The  legacy  of  1,500/.  to  Enoch  is  (as  far  as  the 
complainants  are  concerned)  to  be  considered  as  a  resi- 
duary legacy;  because,  by  the  express  wcwds  of  Ae 
will,  it  is  placed  upon  the  same  ground;  and  nothing 
can  be  taken  by  the  residuary  legatee,  until  all  the  debts 
ind  particular  legacies  are  paid.  2  Ld.  Raym.  132(^ 
Spendhve  v.  Aldrtch* 

The  case^of  Orr  v.  Kaines,  2  Fes.  193.  shows,  that  it- 
is  an  established  rule,  that  if  an  executor  pays  one 
legatee  in  full,  he  thereby  admits  assets  to  pay  all  Ae 
others. 

2d.  The  complainants  have  not,  by  any  act,  waived 
their  right  to  come  upon  the  whole  estate,  nqjr  forfeited 
that  right  by  any  laches. 

The  letter  of  February,  1792,  is  a  mere  refusal  to 
sanction  any  thing  not  required  or  directed  by  the  wilL 
The  complainants  say,  that  they  choose  to  let  it  (i.  e. 
the  2,000/.  provided  by  their  testator  as  a  fund  for  the 
payment  of  their  annuities)  remain  just  as  the  testator 
left  it.  It  is  not  even  a  hint  that  they  meant  to  rely  on 
the  money  in  the  hands  of  Harrison,  Ansty  &  Co.  and 
if  it  was,  yet  they  had  no  power  to  prevent  the  executor 
from  drawing  those  funds  out  of  the  hands  of  that 
house ;  nor  did  it  have  that  effect,  for  Gouthit  did  ac- 
tually withdraw  thtm,  and  apply  them  to  other  purposes. 

The  complainants  were  not  bound  to  caU  upon  the 
executor  to  designate  the  £ands^et  apart  for  the  paymeat 
of  their  annuities ;  and  as  long  as  they  were  regulariy 
paid,  they  had  no  cause  to  suspect  the  solvency  and  die 
honesty  of  Gouthit,  on  whom  their  testator  had  chosen 
to  bestow  his  confidence.  They  cannot,  therefore,  be 
charged  with  laches^ 

*256  ^Harper J  for  the  defendant,  Enoch  Silsby,  contended, 

Ist.  That  as  the  estate  was  aui&dent  at  the  time  of  the 
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te^latpr^s  dleo^^  and  became  iasuffici^it  long  aft^rwards^      S''^^3r 
Y)y  th^  defauk  of.  ^e  executor,  the  contingency  has  not      sUsby. 
l^ppened  upon  which  the  will  renders  Enoch  Silsby's     ■■       '  ' 
legacy  of  l^SOOL  liable  solely  to  abatement ;  and  that 
he  is^  therefore*  entitled  to  receive  the  whole ;  or,  at 
moat,  is  liable  only  to  an  abatement,  pro  rata^  with  the 
other  legatees* 

3d.  That  the  complainants,  by  their  acts,  made  their 
election  to  depend  on  the  estate  in  England,  and  on  the, 
security  of  Gouthit,  and,  therefore,  cannot  resort  to  the 
residue  in  this  country* 

3d.  That  if  their ,  acts  do  not  amount  to  such  an 
^ectioii  as  will  preclude  them  from  resorting  to  the  re*, 
sidue,  yet  their  laches^  in  omitting  to  take  steps  for  co^i* 
pellihg.  the  executor  to  place  out  their  legacies  on  public 
or  private  securities,  according  to  the  will,  ought  to  have 
diateiect* 

The  con^laioants  were  of  full  age  at  the  time  of  mil- 
king the  will.  The  defendant,  Enoch  Silsby,  was  an 
infant  for  a  long  time  after  the  testator's  death.  There 
is  a  limitation  over  to  Enoch  of  the  principal  sum.  of 
the  complainants'  legacies.  By  their  coitduct  he  has 
lost  the  reversion  of  1;he  2,000/.  and  of  1,200/.  the  sur- 
plus* It  is  not  just  that  the  loss  should  faU  upon  him 
whobwas  then  an  infant.  The  claim  of  the  complain^ts  ' 
would  sweep  every  thing  from  Enoch,  who  was,  the  pe- 
ciJiar  object  of,  the  testator's  bounty*  The  defendant, 
Young,  m\ist  take  the  consequences  of  his  own  act,  if 
be  has  paid  any  of  the  legatees  in  full.  He  is  solvent, 
and  having,  by  his  act,  admitted  assets,  the  complainani;^ 
cannot.resort  to  the  residuary  legatee. 

But  the  testator  died  possessed  of  estate  enough  to 
pa^  all  the  debts  and  legacies ;  and,  therefore,  Enoch's 
legacy  of  1,500/.  by  the  terms  of  the  will,  is  not  bound 
to  abate. 

f  If  the  testator  meant  to  give  the  complainants  their  *  257 
legacies  at  all  events,  he  would  have  said  so.  He  knew 
that  he  had  enough  to  pay  all  at  the  time  of  making 
his  will,  but  accidents  might  happen  before  his  death, 
and  it  was  to.  guard  against  those  only  that  he  provi* 
ded  for  the  case  of  insufficiency. 

There  is  a  great  difference  between  this  case  and 
diat  of  Marsh  v#  Evan^^  citc^d  from  1  P*  Wms.  668*  In 
that  cjise  the  proviso  was^  that  >^  if  hh  assets  should 
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^^     fall  sAort,'^    The  word  assets  ia  teohniei^,  apfl  refiir# 
Siii!by«      to  the  estate  after  his  deaths     The  legacies  were  nM 
■■  payable  until  bis  children  should  be  of  fuU  age,  and 

the  whole  expression  evidently  aUudes  to  a  state  of 
things  which  might  happen  at  any  time  between  kia 
deatli  and  the  time  when  the  legaeiea  would  become 
not  payable. 

But  in  the  present  case,  the  testator  meant  to  rc^er 
to  the  time  of  his  death;  if  there  should  then  be  an  in* 
sui&ciency  to  pay  all,  Enoch's  1,500/*  should  sdbate,  but 
not  otherwise. 

The  anonymous  case  in  1  P.  Wms.  495.  estabKsbes 
the  rule,  that  if  one  legatee,  by  diligence,  obtains  hkf 
legacy,  and  the  executor  havmg  had  sufficient  assets, 
wastes  them  and  occasions  a  deficiency,  the  kg^tee 
shall  not  be  obliged  to  refund* 

In  the  case  of  Walcot  v*  Hall^  23d  February,  17M, 
Supplement  to  Viner,  vol*  3.  p.  433*  the  distinction 
is  taken  between  a  deficiency  at  the  time  of  the  death, 
and  that  which  arises  afterwards* 

The  case  of  Orr  v.  Karnes^  2  Ves.  194.  shows  that 
where  there  was  an  original  sufficiency  of  assets,  and 
the  executor  remains  solvent,  the  legatees  shall  not  re* 
fund.  "*        X 

As  Young  is  solvent,  the  complainants  cannot  oblige 
the  other  legatees  to  refund,  unless  there  was  an  origi* 
nal  deficiency  of  assets. 
*  258  *2A.  As  to  the  acts  of  the  complainants. 

Their  letter  to  Gouthit,  prevented  the  2,000/L  from 
being  put  out  on  security.  It  is,  therefore,  the  same 
thing,  in  effect,  as  if  the  executor  had,  at  their  request, 
put  it  out  on  a  security  which  had  failed. 

But  they  have  actually  made  choice  of  the  security. 
They  knew  the  money  was  in  the  hands  of  Harrison, 
Ansty  ^  Co.  and  in  their  letter  they  say,  ^*  w6  chd^se 
to  let  it  remain  just  as  our  brother  left  it ;"  that  is,  in 
the  hands  of  Harrison,  Ansty  &  Co.  After  having 
done  that,  Gouthit  remained  their  agent  for  thepor- 
pose  of  drawing  and  remitting  the  interest.  'Diey 
were  the  only  legatees  who  were  of  age,-  and  capable  of 
assenting  to  such  a  disposition  of  their  legacies.  Thc^ 
Other  legatees  were  infants.  If  the  complainants  had 
directed  the  2,000/.  to  remain  in  the  hands  of  the  t%* 
ecutor,  and  he  had  failed,  they  must  have  stt^taluied  tJitr 
1 
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loftib  Bf  mfiiaiDg  h&B  otkt  to  place  it  out  on  mortgage,  Sii^by  ^ 
Aejr  have,  in  effect,  assented  to  his  retaining  it,  and  he  siisby- 
having  failed,  they  must  submit  to  the  consequence.  '. 

If  they  had  ^assented  to  his  offer,  the  money  would 
ha¥e  been  safe,  and  the  defendant,  Enoch,  would  not 
have  lest  his  chance  of  the  reversion.  If  the  executor 
himself  had  placed  it  out  on  security,  and  set  it  apart, 
according  to  the  directions  of  the  will,  and  it  had  been 
lost,  they  could  never  have  called  upon  the  residuary 
legatee. 

3d.  But  the  complainants  have  been  guilty  of  iackesj 
in  Qot  compelling  the  dxecutor  to  place  out  the  money 
OB  seeurity.  They  had  early  notice  of  the  will,  and 
took  no  measures  to  have  their  legacies  secured,  until 
the  failure  of  Gouthit,  which  was  six  years  after  the 
testator^s  death.  By  this  neglect,  Enoch  has  lost  his 
reversion.  He  was  a  minor,  and,  therefore,  no  laches 
can  be  imputed  to  him. 

P.  Bk  Key^  for  the  defendants. 

Ist.  As  to  Young. 

#He  considers  himself  as  a  stakeholder  only%     If       at  259 
the  complainants  are  entitled  to  be  first  paid,  he  holds 
for  them;    if  not,  then  he  holds  for  the  defendant, 
Enoch. 

If  there  is  an  original  deficiency  of  assets,  and  one 
legatee  receives  the  whole  of  his  legacy,  the  others  may 
compel  him  to  refund,  and  the  executor  will  not  be 
obliged  to  pay  the  other  legatees  in  full.  So,  if  an  ex* 
ecutor  pay  one  in  full,  by  mistake,  it  shall  not  preclude 
him  from  alleging  a  defect  of  assets. 

There  is  no  case  in  which  an  executor  has  been  thtt9 
precluded,  by  a  payment  in  full  to  one  of  the  legatees* 
The  case  from  2  Ve^i  194.  was  where  the  executor 
had  not  only  paid  one  in  full,  but  had  neglected  to  make 
an  inventory. 

ad.  As  to  the  defendant,  Enoch  Siisby. 

The  general  principle  is  admitted,  that  specific  pecu* 
niary  legatees  are  to  be  first  paid ;  and  that,  if  there  is 
vk>t  sufficient  to- pay  the  whole,  they  must  abate  in  pro- 
portion. 

This  will  appears  to  have  been  drawn  by  able 
counsel.  If  the  testator  meant  that  the  particular  lega* 
ciea  should  have  been  paid  out  of  the  whole  estate,  he 
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S&ibjT  vrould  hate  said  so ;  but  he  has  directed  a  parti^tJar 
Siisby.  Jiind  to  be  set  apart,  out  of  which  the  annuities  of  the 
'^  complainants  were  to  be  paid.     If  this  fund  had  bceit 

set  apart,  as  directed  by  the  will,  the  defendant,  Enoch, 
would  have  been  entitled  to  the  residue,  and  eximerated 
from  all  liability  to  refund*  The '  complainants  were 
the  only  legatees  of  competent  age  to  compel  the  execu- 
tor thus  to  set  apart  the  fund ;  or,  at  least,  they  were 
the  only  legatees  to  whom  laches  can  be  imputed.  They 
not  only  neglected  to  do  this,  but  by  their  letter  pre- 
vented the  executor  from  doing  it* 

The  residuum  was  to  abate  upon  the  same  contingen- 
cy only  upon  which  the  legacy  of  1,5(X)/.  was  to  abate; 
and  that  contingency  never  happened.  ^^  The  per- 
sonal estate,  and  the  produce  arising  from  the  real  es- 
tate, of  which  the  testator  died  seised  and  possessed,** 
^260  *was  ^^  sufficient  to  answer  all  the  debts,  annuities,  and 
legacies." 

If  the  time  of  the  testator^s  death  was  not  the  time 
when  the  sufficiency  of  the  estate  was  to  be  ascertained, 
yet,  if  at  any  time  afterwards,  the  personal  estate,  and 
the  produce  of  thereat  estate,  which  came  to  the  hands 
of  the  executor,  was  sufficient,  the  right  of  the  com- 
plainants to  come  upon  Enoch's  legacy  of  1,500/.  and 
cipon  the  residuum,  ceased.  It  was  then  incumbent 
upon  the  complainants  to  look  to  their  own  legacies, 
and  get  them  properly  secured ;  if  they  did  not,  they 
gave  personal  credit  to  the  executor,  and  if  he  wasted 
the  estate,  and  became  insolvent,  they  must  suffer  the 
loss.  They  had  a  right  to  require  security  in  chancery. 
It  is  a  part  of  the  regular  chancery  jurisdictipn  to  com- 
pel such  security,  and  no  suggestion  of  a  devastavit 
was  necessary.  The  funds  in  England  were  more  than 
sufficient  to  pay  all  the  debts  and  legacies.  It  was  not 
necessary  to  wait  for  the  settlement  of  the  estate  in 
Georgia.  Young,  the  administrator  in  Georgia,  never 
had  a  sufficiency  of  assets ;  and,  therefore,  his  pay- 
ment of  one  legacy  in  full,  if  that  is  the  fact,  cannot 
bind  him  to  pay  all  the  rest. 

Martiriy  in  reply.    The  question  is,  whether  if  upoD 
.  an  account  against  the  defendants,  any  funds  shall  be 
found  in  their  hands,  we  are  entitled  to  recover. 
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They  fcdntend  that  we  are  not  entttlcd  tb  an  ac-       Siisby 

<^ount.  Siisby. 

The  Will  speaks  of  the  produce  of  the  estate,  and  not  * '  ^  •" 
of  the  estate  itself;  contemplating  the  intermediate 
acts  of  the  executor ;  looking  forward  to  subsequent 
events^  and  negativing  the  idea  that  the  testator  was 
contemplating  only  the  situation  of  his  estate  at  the 
tinfe  of  his  death.  He  directs  all  his  estate  tb  be 
tunled  into  cash,  and  his  \lebts  to  be  collected,  and  the 
whole  vested  in  funds. 

The  principle  of  abatement  was  not  to  take  place 
until  the  legacies  were  to  be  paid. 

*The  complainants  were  not  bound  to  elect  any  par-         ^  i261 
tictlar  fund.     They  h^d  a  right  to  look  to  the  whole 
eststie. 

The  word  "  If,"  in  their  letter  to  the  executor,  evl- 
fletitly  refers  to  their  legacy  of  2,000/.  and  not  to  any 
particular  sum  in  the  hands  of  Harrison,  Ansty  &  Co. 
That  letter  did  not  influence  the  conduct  of  the  execu- 
tor, for  he  did  not  leave  the  money  in  the  hands  of 
those  merchants.  If  he  had  done  so,  and  they  had 
failed,  there  might  have  been  some  plausibility  in  the 
argument. 

The  complainants  were  not  bound  to  apply  to  chan- 
cery to  compel  the  executor  to  give  security.  Until 
the  year  1796  they  had  no  reason  to  complaid,  and  no 
cause  for  suspicion.  The  testator  had  placed  confidence 
in  the  executor,  and  had  left  it  entirely  to  his  discre- 
tion \(rhen,  and  in  what  manner,  he  should  place  the  md- 
ney  out  on  security ;  consequently,  there  was  no  laches 
on  the  part  of  the  complainants. 

February  13. 

Mars^ali,  Ch.  J.  delivered  the  opinion  of  the 
court. 

This  being  a  suit  in  chancery,  brought  by  legatees 
claimtifg  an  account,  in  order  to  the  payment  of  their 
legacies,  and  their  bill  having  been  dismissed  without 
an  account,  the  decree  can  only  be  supported  by  show- 
ing that  there  are,  in  the  hands  of  the  administrator, 
no  assets  which  ought  to  be  applied  to  the  purposes 
prayed  in  the  bill. 
Voi^ill.  II 
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Siliby  The  testator  having  bequeathed  to  each  of  his  tw<> 

Siflbf .  sisters^  Sarah  and  Abigail,  who  are  the  complainants^ 
"■  the  interest  on  one  thousand  pounds  sterling,  and  that 
bein^  in  arrears,  and  assets  having  come  to  the  hands 
of  his  representative,  the  complainants  are  certainly- 
entitled  to  an  account^  unless  they  have  forfeited  all  pre- 
tensions to  their  legacies. 
*  262  *The  defendants  say  they  have  fortified  their  rights., 

1st.  By  a  letter,  selecting  a  particular  debt  in  satis- 
faction of  their  legacy,  which  debt  is  lost. 
2d.  By  their  laches. 

The  better  to  understand  the  correspondence,  which 
is  relied  upon,  it  must  be  «ecollected,  that,  by  the  will, 
the  whole  estate,  real  and  personal,  of  the  testator,  was 
devised  to  executors  and  trustees,  who  were  directed 
to  place  it  out  on  public  or  private  security,  in  such 
manner  as  should,  in  their  judgment^  best  promote  the 
interests  of  the  legatees.  The  testator  then  directs, 
among  other  bequests,  that  his  trustees  shall  set  apart 
one  thousand  pounds  sterling  for  each  of  his  sisters, 
the  interest  of  which  shall  be  paid  to  them  during  their 
natural  lives,  after  which  the  principal  is  to  be  divided 
between  the  children  of  each,  if  they  should  marry  and 
h/ive  children,  but  is  given  to  his  nephew,  Enoch  Silaby, 
in  the  event  of  the  first  legatees'  dying  unmarried,  or 
without  children. 

This  duty  of  the  executor  and  trustee  being  thus 
plainly  marked,  he  addressed  a  letter  to  the  legatees, 
in  September,  1791,  in  which  he  mentions  an  offer  which 
had  been  made  him,  of  a  mortgage  of  2,000/.  the 
amount  of  the  sums  to  be  set  apart  for  them,  which 
he  will  take,  if  it  meets  their  approbation.  If  the  plain- 
tiffs had  taken  this  mortgage,  and  the  title  had  proved 
defective,  or  the  mortgaged  property  had  been  destroy- 
ed, they  would,  most  probably,  have  forfeited  all 
claims  upon  the  estate  of  their  testator,  and  would  have 
been,  at  least,  censured  by  the'  legatee  in  remainder, 
for  having  destroyed,  by  an  improvident  interventton 
in  the  management  of  the  estate,  his  right  to  the  prin- 
cipal sum,  on  their  dying  unmarried.  Such  an  inter- 
ference, on  their  part,  was  unnecessary,  because  the 
executor  was  authorized,  by  the  will,  to  place  the  es- 
tate either  pn  private  or  public  security,  as  he  should 
think  most  advantageous,  and  would  have  been  parti- 
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cularljr  indiscreet,  because  they  cauld  neither  judge  of  SiUby 
the  validity  of  the  title,  nor  of  the  value  of  the  premises  snlby. 
proposed  to  be  mortgaged.      To    have  intermeddled  ■ 

♦with  the  subject  would,  therefore,  have  been  in  them         *  26S 
a  departure  from  propriety  and  common  prudence,  not 
to  be  accounted  for,  nor  justified. 

Under  these  circumstances,  they  say,  "You  mention 
an  old  friend  of  our  dear  brother's  wishing  to  hire  the 
2,000/.  on  mortgage.  W^  would  willingly  oblige  him, 
but  cannot..  We  choose  to  let  it  remain  just  as  our 
brother  left  it." 

To  the  court  it  seems  that  this  letter  will  admit  of 
but  one  construction.  It  is  a  plain  declaration  that 
they  do  not  mean  to  intermeddle  with  the  duties  of  the 
executor,  but  to  leave  him  to  ]>erform  them  according 
to  the  directions  of  his  testator.  /*  We  choose  to  let 
it"  (the  legacy  of  2,000/.)  '*  remain  just  as  our  brother 
left  it,''  is  plainly  saying  that  the  legacy  must  remain 
on  the  foundation  on  which  the  will  placed  it.  The 
construction  which  would  convert  these  words  into  a 
declaration  that  they  chose  the  debts  of  their  testator 
not  to  be  collected,  and  that  they  chose  to  take  upon 
themselves  the  hazard  of  the  solvency  of  any  particular 
debtor,  whose  debt  should  remain  outstanding,  or  of 
the  executor,  if  he  should  happen  to  collect  it,  is  really 
too  violent  a  distortion  of  them  to  be  tolerated  for  an 
instant. 

As  little  foundation  is  there  for  the  allegation,  that 
the  rights  of  the  complainants  have  been  forfeited  by 
their  laches.  The  court  can  perceive  no  laches  on  their 
part.  It  was  not  particularly  incumbent  on  them  to 
incur  the  expense  of  inquiring  into  the  manner  in  which 
the  executor  performed  his  trust,  with  respect  to  the 
estate  at  large.  They  received  their  interest  regularly, 
and  there  was  no  circumstance  to  awaken  a  suspicion 
that  they  were  in  danger.  On  the  residuary  legatee, 
and  on  his  father  and  natural  guardian,  it  was  more 
particularly  incumbent  to  examine  into  the  conduct  of 
the  executor,  and  though  he  may  be  perfectly  excusa- 
ble for  not  having  done  so,  he  cannot  throw  the  loss  on 
others,  whose  conduct  has  been  perfectly  faultless. 

♦The  court  is,  therefore,  clearly  and  unanimously  of         *  264 
opinion,  that  the  complainant's  have  not  forfeited  their 
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^^J      yighta ;  and,  consequently,  that  the  decree  nmst  be  xp- 
Siiabf .      versed^  and  an  account  directed. 
■'-     •'  -  In  considering^the  principles  on  which  the  accojostt  is 

to  be  taken,  the  court  think  it  perfectly  clear  that  the 
specific  pecuniary  legacies  must  be  set  apart,  before  the 
defendant,  Enoch  Silsby,  can  be  entitled  to  the  resi- 
duum. I'he  words  annexed  to  the  bequest  of  the  resi*!* 
duary  estate,  which  subject  it  to  the  same  conditions 
with  the  bequest  of  the  1,500/.  2u*e  understood  by  the 
court,  to  relate  to  the  condition  of  payment,  at  the  age 
of  21,  and  to  the  limitations  over,  in  case  of  the  death 
of  the  residuary  legatee,  not  to  the  question  of  abate- 
ment; and  a  residuum^  ex  vi  terming  is  that  which  re- 
mains after  particular  legacies  are  satisfied. 

The  court  is  also  of  opinion,  that  if  there  be  not  sufE>9 
cient  assets  to  satisfy  all  the  specific  legacies^  the  loss 
must  fall  exclusively  on  the  1,500/.  given  to  Enoch  Sils- 
by, until  that  fund  be  exhausted* 

It  has  been  argued  that  the  words  of  the  will  limit 
this  charge  on  that  legacy  to  the  contingency  of  an  in- 
sufficiency of  assets  at  the  death  of  the  testator.  The 
words  are,  "  It  is  my  will  and  desire^  that  if  the  per- 
sonal estate,  and  the  produce  arising  from  the  real  estate^ 
pf  which  I  shall  die  seised  and  possessed,  shall  not  be 
sufficient  to  answer  the  several  annuities  and  legacies 
herein  before  by  me  bequeathed,  then,  and  in  such  case, 
I  direct  that  the  annuities  and  legacies  shall  not  abate 
in  proportion,  but  that  the  whole  of  such  deficiency,  if 
any  there  be,  shall  be  deducted  out  of  the  said  sum  of 
1,500/.  herein  before  by  me  bequeathed  to  my  said 
pephew,  Enoch  Silsby.'' 

These  words  have  undergone  a  very  critical  ei^amina- 
tion,  and  it  has  been  contended  that  the  time  at  which 
the  sufficiency  mentioned  in  tl^e  will  is  to  be  determined 
is  fixed  by  the  testator  at  his  death,  in  like  manner  as 
if  the  expression  had  been,  ^^  if  my  estate  shall  not,  at 
the  time  of  my  death,  be  insufficient,"  &c.  But  the 
wbrd^  do  not  appear  to  the  court  to  demand  such  an  ia- 
terpretatfon.  The  words,  ^'  the  personal  and  real  es- 
#  26S  tate  of  ♦which  I  shall  die  seised  and  possessed,"  are  nq 
more  in  substance  than  the  words  ^*  ail  my  real  and  per- 
sonal estate"  would  have  been.  They  describe  the 
subject,  on  the  insufficiency  of  which  an  abateniieat  of 
a  particular  legacy  is  to  take   place,  but  not  the  tipo^ 


wben  that  Uisufficiency  is  to  be  tested.     In  the  opioiom        8>M>7 


Sikbjr. 


of  the  court,  that  time  is  when  the  will  is  carried  into 
execution,  by  the  application  of  the  funds  (o  their  ob-» 
ject.  If,  when  that  application  is  made,  a  deficiency 
appears,  ^'  then,  and  in  that  case"  it  is,  that  the  abate- 
ment is  to  take  place  in  the  specific  legacy  to  Enoch 
Silsby. 

This  specific  pecuniary  legacy  being  given  to  the 
same  person  to  whom  the  resicbmm  is  given,  and  on  the 
same  terms,  assumes  completely  the  character  of  a  resi- 
duary bequest,  and  the  testator  does  not  appear  to  have 
intended  to  give  it  any  preference  over  the  residuum. 
He  seems  to  have  intended  certain  provisions  to  his  rela- 
tions, the  extent  of  which  were  apportioned  to  his  opi- 
nion of  their  necessities,  and  which  he  did  not  leave  in  a 
situation  to  be  enlarged  or  diminished  by  any  incident 
which  might  affect  the  state  of  his  affairs.  Should  his 
property  be  merely  sufficient  to  pay  those  annuities  and 
legacies,  they  were  to  sustain  no  deduction ;  should  it 
be  ever  so  niuch  enlarged  they  were  to  receive  no  in- 
crease ;  but  all  he  might  possess,  exceeding  those  spe- 
cific donations,  was  to  be  given  to  his  nephew.  His 
bounty  to  his  other  legatees  was  measured ;  that  to  his 
nephew  was  not  defined.  As  in  every  case  where  spe- 
cific legacies  are  first  given,  so  in  this,  it  is  the  intent  of 
the  testator  to  prefer  the  specific  legatees.  There  would 
have  been  no  motive  for  giving  a  specific  legacy,  subject 
exclusively  to  abatement  in  case  of  deficiency,  to  the 
residuary  legatee,  but  for  the  purpose  of  providing  a 
fund  for  his  education  and  maintenance  during  his  in- 
fancy. For  every  other  purpose,  this  particular  legacy 
to  Enoch  Silsby  is  to  be  considered  as  a  part  of  the  rest* 
duum. 

It  is  not  easy  to  assign  a  motive  in  the  testator  for 
intending  a  preference  to  his  speci^c,  aver  his  residuary- 
legatee,  in  the  event  of  an  insufficiency  of  assets  at  his 
death,  which  would  not  equally  apply  to  an  insufficiency 
which  should  take  place  afterwards.  The  only  motive 
for  this  preference  which  could  possibly  have  existed, 
*wa8  his  wish  that  if  the  fund  should  not  be  adequate  *  Sl66 
to  pay  all  his  legacies,  yet,  no  deduction  should  be  made 
from  those  which  were  particularly  bequeathed.  This 
wish  Originated  in  his  particular  feelings  towards  his  rela- 
tions, and  could  not  depend  on  the  insufficiency  which 
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he  provided  against  taking  place  at  the  time  of  hit 
death,  or  a  few  months  or  years  afterwards.  If,  at  the 
time  of  his  death,  his  estate  had  been  sufficient,  but  be- 
fore it  could  be  collected  and  applied  according  to  his 
will,  bankruptcies,  or  any  other  casualties,  had  occasion- 
ed a  deficiency,  no  reason  can  be  perceived  by  the  court 
for  supposing  that  the  contemplation  of  such  a  deficiency 
would  have  induced  him  to  n;iake  a  different  arrange- 
ment of  his  affairs,  from  what  he  would  have  made 
had  he  contemplated  a  deficiency  at  his  death*  And 
between  such  a  deficiency,  and  one  occasioned  by 
the  fauk  or  misfortune  of  an  executor,  chosen,  not  by 
his  legatees,  but  by  himself,  the  court  can  p  rceive  no 
distinction. 

It  is,  therefore,  the  opinion  of  this  court,  that  the  de- 
cree of  the  circuit  court  be  reversed,  and  that  the  cause 
be  remanded  to  the  circuit  court,  that  an  account  may  be 
taken,  in  order  to  a  final  decree. 

Reversed. 

DECREE. 

This  cause  came  on  to  be  heard  on  the  bill,  answers, 
exhibits  and  other  testimony  in  the  cause,  and  was  ar« 
gued  by  counsel ;  on  consideration  whereof,  the  court  is 
of  opinion,  that  there  is  error  in  the  decree  of  the  circuit 
court,  in  directing  the  bill  of  the  complainants  to  be  dis- 
missed, and  that  the  same  ought  to  be  reversed  and  an* 
nulled.  And  this  court  doth  farther  direct  and  order, 
that  the  said  cause  be  remanded  to  the  circuit  court,  that 
accounts  may  be  taken  of  the  assets  which  are  in  the 
hands  of  the  defendant,  Thomas  Young,  of  the  payments 
which  have  been  made  to  Enoch  Silsby,  and  of  the 
sums  which  are  due  to  the  complainants,  and  of  such 
other  matters  as  may  be  necessary  to  a  final  decree* 
6 
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•STRAWBRIDGE  ET  AL.  v.  CURTISS  ET  AL. 

THIS  was  an  appeal  from  a  decree  of  the  circuit  if  there  be 
court,  for  the  district  of  Massachusetts,  which  dismissed  ^^.^"^^ 
the  complainants'  bill  in  chancery,  for  want  of  jurisdic*  Md  'two  w 

tion*  more  joint  de- 

Some  of  the  complainants  were  alleged  to  be  citizens  JahepiSSft 
of  the  state  of  Massachusetts*  The  defendants  were  must  be  eapft- 
also  stated  to  be  citizens  of  the  same  state,  excepting  SohofthlTS 
Curtiss,  who  was  averred  to  be  a  citizen  of  the  state  of  feDduiu»iiit^e 
Vermont,  and  upon  whom  the  subpeena  was  served  in  UnuSi  sLlm! 

that  state*  in     order    to 

BUpport  the  ja- 

The  question  of  jurisdiction  was  submitted  to  the  "^    ^^^'^ 
court  without  argument,  by  P.  B*  Key^  for  the  appellants, 
and  Harper^  for  the  appellees* 

On  a  subsequent  day, 

Marshall,  Ch*  J*  delivered  the  opinion  of  the 
court* 

The  court  has  considered  this  case,  and  is  of  opinion 
that  the  jurisdiction  cannot  be  supported* 

The  words  of  the  act  of  congress  are,  ^^  where  an 
alien  is  a  party ;  or  the  suit  is  between  a  citizen  of  a 
state  where  the  suit  is  brought,  and  a  citizen  of  another 
state*" 

The  court  understands  these  expressions  to  mean, 
that  each  distinct  interest  should  be  represented  by  per- 
sons, all  of  w^hom  are  entitled  to  sue,  or  may  be  sued, 
in  the.  federal  courts.  That  is,  that  where  the  interest 
is  joint,  each  of  the  persons  concerned  in  that  interest 
must  be  competent  to  sue^  or  liable  to  be  sued,  in  those 
courts* 

But  the  court  does  not  mean  to  give  an  opinion  in  the 
case  where  several  parties  represent  several  distinct  in- 
terests, *and  some  of  those  parties  are,  and  others  are        n^  ngg 
not,  competent  to  sue,  or  liable  to  be  sued,  in  the  courts 
•f  the  United  States. 

Decree  afSrmed. 
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GORDON  V.  CALDCLEUGH  ET  AL. 

ThiseanrttiM      THIS  was  a  writ  of  error  to  the  judges  of  the  court 
Son  i^n  '*a  ^f  equity  of  the  state  of  South  CaroUna^  hohden  in  and 
writ  of  ettorfor  the  eastern  district  of  the  said  state* 
^  *  'under      James   Gordon,   *^  of  the  city  of  Charleston,  in  the 


the  «Hh  sec-  State  aforesaid,"  filed  a  bill  in  equity  against  Caldcleugh 
Sh^^ct^Sr*^^  Boyd,  "of  London,  in  the  kingdom  of  Great 
ir^if  the  Britain,"  William  Muir,  "of  Hamburgh,*'  and  John 
deeiflion  of  the  Gillespic,  George  M*Kay,  and  Joseph  Reid  whose  resi- 
in  Jkmur  of  dence  is  not  mentioned  in  the  bill.  At  the  return  of 
the  frhriiege  the  subpccna^  Caldcleugh,  Boyd  and  Reid,  appeared  and 
anaetof'con!  ^^^^  *  petition.  Stating  themselves  to  be  aliens, and sub- 
fres.  jects  of  the   King  of  Great  Britain,  and  that  the  com- 

plainant was  a  citizen  of  the  state  of  South  Carolina, 
and  praying  that  the  cause  might  be  removed  to  the  cir- 
cuit court  of  the  United  States^  according  to  the  12th 
section  of  the  judiciary  act  of  1789.  To  which  peti- 
tion Gordon,  the  complainant,  answered,  rfiat  the  prayer 
thereof  ought  not  to  be  granted,  because  Gillespie  and 
M*Kay,  two  of  the  defendants,  were  citizens  of  the 
state  of  South  Carolina.  But  the  court*  **  after  obser- 
vmg  that  the  parties,  defendants  to  the  suit,  residing  in 
this  state^  were  stakeholders,  and  not  materially  concern- 
ed in  the  determination  of  the  cause,  ordered  that  it  be 
transferred  to  the  federal  court,  agreeable  to  the  prayer 
of  the  petition. 

The  complainant  immediately,  in  the  same  court, 
assigned  errors,  in  the  fcfllowing  form :  "  Whereupoii 
the  said  James  Gordon  comes  and  says,  t^at  in  the 
^  5269  'l^giviog  of  the  final  judgment,  in  the  cause  aforesaid, 
upon  the  construction  of  the  12th  clause  or  section  of 
the  statute  of  the  United  States,  entitled  an  act  to  esta- 
blish the  judicial  courts  of  the  United  States,  passed 
the  24th  day  of  September,  17S9,  and  2d  section  of  the 
3d  article  of  the  constitution  of  the  United  States,  and 
the  12th  article  of  the  amendment  of  the  constitution^ 
there  is  manifest  error  in  this,  to  wit,  that  the  judgment 
aforesaid  was<-giv^  in  form  aforesaid,  for  the  said  Cald- 
cleugh, Boyd  and  Reid,  upon  their  petition,  for  the  re- 
moval of  the  said  cause  for  trial,  into  the  circuit  court 
of   the  United  States,  ta  be  held  for  the  district  of 
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South  Carolina,  whereas  judgment  should  have  been      Gordon 
given  for  the  said  James  Gordon,  against  the  removal    CaWcIeughi 
aforesaid ;  and  this  he  is  ready  to  verify.  ■    ■'■■> 

Caldcleugh,  Boyd  and  Reid  joined  in  error;  and 
thus  the  case  came  up. 

The  writ  of  error  did  not  state  that  the  court  of 
equity  of  the  state  of  South  Carolina,  to  the  judges  of 
which  it  was  directed,  was  "  the  highest  court  of  equi" 
ty  of  the  state  in  which  a  decision  in  the  suit  could  be 
hady^  so  as  to  bring  the  case  within  the  provisions  of 
the  2Sth  section  of  the  judiciary  act  of  1789,  nor  did 
that  fact  in  any  other  manner  appear. 

E.  y.  Lee,  for  the  plaintiiFs  in  error* 

February  13. 

Marshall,  Ch.  J«  after  stating  the  case,  delivered  ^ 

the  opinion  of  the  court. 

This  court  has  no  jurisdiction  under  the  25th  section 
of  the  judiciary  act  of  1789,  but  in  a  case  where  a  final 
judgment  or  decree  has  been  rendered  in  the  highest 
court  of  law  or  equity  of  a  state,  in  which  a  decision 
in  the  suit  could  b||b  had,  where  is  drawn  in  question 
the  validity  of  a  treiaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  decision 
is  ii^^TfTi^i^  their  validity,  &c.  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  consti- 
tution, or  of  a  treaty,  or  statute  of,  or  commission 
^held  under,  the  United  States,  and  the  decision  is  ^  270 
against  the  title,  right,  privilege  or  exemption,  spe- 
cially set  up  or  claimed  by  either  party  under  such 
clause  of  the  said  constitution,  treaty,  statute  or  com- 
mission- 
In  the  present  case,  such  of  the  defendants  as  were 
aliens,  filed  a  petition  to  remove  the  cause  to  the  fede- 
ral circuit  court,  under  the  12th  section  of  the  same 
act.  The  state  court  granted  the  prayer  of  the  peti- 
tion, and  ordered  the  cause  to  be  remov^;  the  deci- 
sion, therefore,  was  not  against  the  privilege  claimed 
under  the  statute  ;  and,  therefore,  this  court  has  no  ju^ 
riadiction  in  the  case. 

The  writ  of  error  must  be  dismissed-^ 

Vol;.  Ill  Kk 
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M^FERRAN  v.  TAYLOR  AND  MASSlE. 
HewUoseUs      ERROR  to  a  decree  of  the  district  court  of  thesis- 

pi*oncrty  on  a      .       <  ^    --       ^      ,         .        , 

descrintioa     tHct  of  Kentucky,  in  cbanccry. 

given  by  him-  M^Ferfatn  in  his  bill  alleged  that  on  the  19th  of 
in*^qiity  to  March,  1784,.  the  defendant,  1  aylor,  for  a  valuabta 
make  good  consideration,  executed  bis  bond  to  the  c(»nplaioaiit, 
SlTn ;  f^lr^t*^''  ^^^  conveyance  of  200  acres  of  land  out  of  1,000 
be  untrue  in  a  acres  located  by  hini  on  Hingsttm^  cf  out  of  5,O00 
Sfthtugh^'^ihe  «cres  which  Taylor  thtn  had  for  locatim.  The  con- 
▼ariaooe  be  dition  of  the  bond  was  as  follows :  ^'  that  if  the  said 
occasioned  by  Kichard  Taylor,  his  heirs,  ^&c.  shall  well  and  twdy 
must  Btiu  re.  make,  or  cause  to  be  made,  to  the  said  Martin  M^Fer- 
main  liable  for  ran,  his  heirs  or  assigns,  a  good  sufficient  title  in  fee- 
Qf^r<?***tf  simple  to  two  hundl"ed  acres  of  land  in  the  county  of 
the  mistake  Kentucky,  out  of  1,000  acre  tract,  located  by  tiie  said 
dtTm^^er"  Richard  Taylor  on  mug's  ton's  fori  of  LkMngi  or  309 
fectiy  imma-  acres  out  of  5,000,  which  ^e  said  Taylor  has  now  for 
mrt1es^^at**the  location,  provided  he  obtain  the  ss^me,  at  such  part  or 
time  of  the  pktce  thereof  as  the  said  M^Ferran  shall  choose,  not 
of"^**matur'^®  exceed  more  than  iwice  the  breadth  in  length  there* 
vhicK  would  of^  sosoon  as  the  lands  can,  in  any  degree  of  safety,. 
not  have  va-  be  surveyed ;  *then  this  obli^tion  to  be   void,  otb^- 

ried  the  bar-      •^'^••Inr  j«^m 

pain,  if  it  had  wise  to  remam  m  full  force  and  virtue*" 
been  kno^n, .    The  bill  further  alleged,  that  on  the  25th^1j|  Septem-  • 
boti/^  parties  ^^t  ^^  ^hc  same  year,  the  defendant,  Taylor,  ^xecu- 
w^re  equally , ted  another  bond  to  the  complainant  for  SOOacres  of 
^eih^'  a    ^^  adjoining  the  former  traet  of  200  acres, 
eouri  of  equi-      That  the  said  5,000  acres  of  land  alluded  to  by  the 
teifci^e*?^  ^** '**  bonds,  was  granted  to  Taylor^  for  bis  military  services, 
A  finding  by  by  a  Warrant  numbered  1,734,  which  issued  for  6,000 

iH?ic^"caitr  -  ^^^^*  »  ^^^  ^^^  Taylor  did  not  inform  the  complainant 

diets   a   fact  that  it  contained  more  than  5,000  acres.     That  1,000 

admitted    by  ^crcs  of  the  6,000  have  been  located  on  Paint  Greeiy 

isto^be*disre-  ^^d  2,000  On  JSrush  Creei^  in  the  northwest^eiti  terri-^ 

gaidcd.  tory,  and  3,000  on  the  Green  Rwer^  in  the  di^rict  of 

*  271         Kentucky*    That  Taylor  had  not  any  lands  on  Mit^s^ 

ton^  so  that  the  complainant  cannot  make  his  choice 

there,  where  he  avers  the  general  quality  of  the  land 

is  equal  to  any  in  Kentucky,  and  is  worth  from   8  te 

10  doljlirs  an  acre.     That  Taylor  has  sold  the  1,000 

acres  ovk  Paint  Creek  to  the  defendant^  Masaie^  -wha^ 


*», 
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before  he  paid  for  the  land,  and  obtained  *a  titl^  tMai    MTetmn 
Taylor,  hriid  notice  of  the  Gomplainai^t's  claim  to  500      Taylor, 
acres  from  Taylor,  as  before  stated.   '  ■■*■ 

That  before  the  sale  to  M assie,  Taylor  had  9old  the 
2,000  acres  on  Brush  Creek  to  Abraham  Buford^  of  to 
some  one  else,  and  in  consequence  thereof,  assigned 
the  certificate  of  survey  to  John  Brown*  That  in  ^ 
1796,  the  complainant  applied  to  Taylor  to  show  him 
his  lands,  that  he  might  make  his  choice,  but  Taylor 
neglected  and  refused  to  show  them*  That  the  com- 
plainant. cA(90^^  to  have  the  500  acres  laid  off,  and  con- 
veyed to  him  from  the  land  on  Paint  Creek^^  and  has 
given  notice  of  his  choice  to  Taylor,  who  refuses  to 
convey  the  same  from  out  of  that  tract,  and  refuses  to 
accompany  the  complainant  to  have  the  same  laid  off ; 
and  that  Massie  also  refuses  to  convey. 

The  bill  concludes  with  a  prayer,  that  the  complain* 
ant  may  be  permitted  to  make  choice  of  500  acres  of 
laud  out  of  the  1,000  acres  on  Paint  Creek  ;  that  the  de- 
fendants may  be  compelled  to  convey  the  same ;  and 
that  the  court  would  grant  general  relief.  Sec. 

*The  answer  of  the  defendant,  Taylor,  admitted  the  *^272 
bonds,  and  that  the  500  acres  were  to  be .  laid  off  in 
one  tract*  It  alleged  that  the  consideration  of  the 
first  bond  was  two  horses,  sold  to  him  by  the  complain- 
ant, at  the  price  of  40/.  Virginia  currency  for  both  ^  ^ 
and  that  the  consideration  of  the  other  bond  was  ano-  , 
ther  horse,  valued  at  48/.  It  refers  to  the  entry  for 
the  1,000  acres  upon  the  waters  of  LXcking^  dated  June 
15th,  l/SOt  which  is  in  these  words :  ^^  Colonel  Richard 
Taylor  enters  one  thousand  acres  on  treasury- warrants, 
adjoining  an  entry  of  Major  Thompson's,  on  a  buffalo 
road  leading  from  Hingstan's  fork  to  the  sweet 
licks,  beginning  at  his  southeast  eomer^  thence  north 
along  said  Thompson's  line  600  poles,  thence  east^  for 
quantity."  The  answer  then  avers,  that  the  mention- 
ing of  Hingston^s.  fork  of  Licking  in  the  bond,  was  not 
a  description  of  locality^  but  of  tract :  and  that  the  men* 
tioning  Htngston  was  no  greater  recommendation  of 
theland  than  if  another  fork  of  Licking  had  been  na* 
med ;  because  both  parties  were  unacquainted^  with  it^ 
and  Taylor  had  understood  that  his  said  entry  was  on 
Kingston-  That  the  provision  in  the  bond  for  avch<^ice 
out  of  5^000  acres  was  an  alternative  ;  and  it  was  not 
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M^Ferran    intended  that  the  complainant  should  have  his  choice 
Taylor      <>"*  ^^  *^   6,000  acre   warrant ;  and  it  was  intended 
— -^ — ^     and  understood  by  both  parties,  that  Taylor  should 
hold  1 ,000  acres'thereof,  unencumbered,  and  not  liable 
to  the  complainant's  choice*  It  avers  further,  that  these 
1,000  acres  were  located  on  the  shares  on  Paint  Creek  ; 
that  Taylor  held  part,  and  Kenton  and  Helm  another 
part,  as  locators;  that  he  sold  his  part  to  Massie,  but 
he  does  not  recollect  the  quantity.     Of  the  remaining 
5,000  acres  he  exchanged  2,000  with  Colonel  Abraham 
'  Buford,  for  two  entries  of  1,000  acres  each,  because 
there  was  a  greater  probability  of  getting  good  land  up- 
on small  entries  than  upon  large.     That  these  2,00O 
acres  were  located  on  the  south  side  of  Green  River ^ 
That  the  other  lot  of  2,000  acres,  part  of  the  SfiOO^ 
was  located  on  the  north  fork  of  Paint  Creek;  but  un- 
derstanding the  land  was  not  good,  he  had  1,500  acres 
withdrawn,  and  finally  located  on  some  of  the  waters  of 
Paint  Creek^  as  he  is  informed ;  but  he  is  so  much  un« 
acquainted  with  that  country,  that  he  cannot  point  it 
out  particularly.     The  remaining  1,000  acres  are  loca- 
ted and  patented  south  of  Green  River*     That  he  has 
offered  the  complainant  a  choice  of  any  of  those  lands, 
^273         except  the  1,000  acres  held  *by  Massie,   Kenton  and 
Helm,  which  he  has  refused.     That  the  500  acres  oa 
the  north  fork  of  Paint  Creek  are  inferior  to  the  other 
lands,  as  he  has  been  informed  and  believes ;  and  the 
complainant  having  positively  refused  them,  Taylor  has 
sold  them.     But  the  1,500  acres  on  the  waters  of  Paint 
Creek^  which  were  originally  part  of  the  2,000  acre  lot, 
and  the  three  tracts  of  1,000  acres  each,  south  of  Green 
River ^  are  yet  held  by  him  ready  for  the  choice  of  the 
complainant.     That  Taylor  informed  the  complainant, 
before  the  commencement  of  this  suit,  fully  of  the  ex- 
change with  Buford,  and  has  been  always  ready  and 
willing  to  let  him  have  his  500  acre^  as  aforesaid.  That 
Taylor  informed  the  complainant  of  his  said  military 
warrant ;  and  that  it  was  for  6,000  acres ;  and  that  he 
reserved  1,000  acres  thereof,  which  it  was  then  possi- 
ble he  might  want  to  live  ori,  and  that  the  complain- 
ant's right  of  choice  was  only  to  extend  to  the  remain- 
ing 5,000  acres.     That  since  Taylor  discovered  that 
the  first'-mentioned   1,000  acres  laid  on  Slate  Creek^  a 
branch  of  Lickings  and  not  on  HingstoUj  a  branch  of 
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Licking,  he  informed  the  complainant  thereof,  and  also    H^Femn 
that  he  had  no  lands  on  Kingston.  Taylor. 

The  answer  of  Massie  denied,  that  previous  to  his  .  '  ■ 
paying  the  consideration  of  the  land  to  Taylor,  and  the 
issuing  of  the  patent^  he  had  any  notice  that  the  com- 
plainant had  any  claim  to  that  land,  and  averred  that  he 
was  a  bona  fide  purchaser,  for  a  valuable  consideration, 
'without  notice* 

The  jury  (who,  by  the  practice  of  Kentucky,  are  call- 
ed to  ascertain  facts  in  chancery  suits)  found  the  follow- 
ing, facts : 

1.  That  the  defendant  executed  the  bonds. 

2.  That  at  that  time  he  had  no  lands  on  Hing&tOtCs 
fork  of  Lie  king  •  ' 

3.  That  on  the  29th  of  Atigust,  1 795,  he  assigned  to 
John  Brown^  the  plot  and  certificate  of  survey,  &c.  (the 
2y000  acres  before  mentioned,)  which  survey  was  made 
by  virtue  of  a  military  warrant,  No.  1,734. 

*4.  That  on  tifce  31st  of  July,  1797,  he  assigned  to  *274 

Massie,  &c.  the  1,000  acres  before  mentioned,  being  a 
survey  of  part  of  the  same  warrant. 

5.  That  the  complainant  demanded  of  Taylor  500 
acres,  in  virtue  of  the  said  bonds,  before  the  commence- 
lyient  of  this  suit ;  but  it  does  not  appear  that  any  lands 
have  been  conveyed  in  compliance  with  that  demand ; 
neither  does  it  appear  that  any  particular  piece  of  land 
was  pointed  out  by  the  complainant^  when  the  said  de- 
mand was  made,  except  that  he  had  made  his  election 
to  have  500  acres  out  of  the  survey  assigned  to  Massie, 
and  gave  notice  thereof  to  Taylor,  who  refused  to  con- 
vey it. 

6.  That  500  acres  might  be  laid  off  in  that  survey 
worth  five  dollars  an  acre,  in  the  form  called  for  in  the 
bonds. 

7.  That  the  5,000  acres  mentioaed  in  the  bonds  were 
part  of  the  warrant  No.  1,734,  for  6,000  acres,  granted 
to  Taylor  for  his  own  services. 

8.  That  Taylor  had  the  entry  of  1,000  acres  of  June 
15th,  1780. 

9.  That  when  the  bonds  were  executed,  Taylor  had 
a  military  warrant  for  6,000  acres,  1,000  whereof  were 
entered  on  Paint  Creekj  in  partnership  with  the  locators, 
and  since  assigned  to  Massie ;  2,000  were  exchanged 
with  Abraham  Buford,  for  other  2,000  acres  of  military 
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il«Ferraa    warraiiis^  in  separate   entries  of  1,CXX>  each»  betnuse 
Taylor.      Tayior  deemed  it  more  probable   that  he  should  get 
— —    good  land  on  small  entries  than  on  large  ones* 

10.  That  1,000  acres  of  the  said  5,000  were  entered 
on  the  south  side  of  Green  River. 

11*  That  the  remainder  of  the  5,000  acres  iis  located 
on  Paint  Creei^  or  its  waters. 

12.  lliat  Taylor  is   willing  that  the  complainant 
should  make  his  choice  out  of  any  of  the  three  tracts  of 
1,000  acres  each,  south  of  Green  River ^  or  out  of  the 
1,000  acres  on  the  waters  of  Lickings  or  out  of  the  $00 
acres,  or  the  1,500  acres,  on  the  waters  of  Paint  Creek. 
^  275  ^\^.  That  the  average  price  of  lands  on  Hingston  is 

three  and  a  half  dollars  per  acre,  and  on  Slate  two  dot 
lars  per  acre* 

14.  The  1,000  acres  adjoining  Thompson  are  worth 
two  dollars  per  acre. 

15.  The  land  transferred  from  Taylor  to  BufcM'd  is 
worth  one  dollar  and  fifty  cents  per  aci^. 

16.  The  land  transferred  by  Buford  to  Taylor  is  worth 
two  dollars  per  acre. 

The  decree  of  the  district  court,  upon  the  bill,  an- 
swers, and  facts  found,  was,  in  substance^ 

That  the  complainant  should,  on  or  before  the  Ist  of 
September  then  next,  make  choice  of  his  500  acres  out 
of  the  following  tracts  of  land,  to  wit,  1,000  acr^s  a4* 
joining  Major  Thompson's  entry,  on  a  buffUlo  .road 
leading  from  Htngston^a  Fork  to  the  Sweet  lacks  ;  the 
2,000  acres  transferred  by  Buford  to  Taylor;  the  1,000 
acres  entered  in  the  name  of  Taylor  on  Lost  Creek^  a 
branch  of  the  Ohio;  the  500,  or  the  1,500  on  Paint 
Creek  ;  and  give  notice  to  Taylor  of  such  choice  within 
one  month  after  it  should  be  made. 

Commissioners  were  appointed  to  lay  off  and  survey 
the  said  500  acres  for  the  complainant ;  and  it  was  f ur- 
.  ther  decreed,  that  Taylor  should,  before  the  1st  of  No- 
vember then  next,  convey  the  said  500  acres  to  the 
complainant ;  but  if  the  complainant  should  not  make 
his  choice,  and  give  nOi;^ce  as  aforesaid^  then  Taylor 
should,  on  or  before  the  25ih  of  the  then  next  Novem* 
ber,.  convey  to  the  complainant  500  acres  out  of  one 
of  the  said  tracts,  in  a  reasonable  form,  according  to 
the  condition  of  the  bonds  ;  and  that  Taylor  should 
pay  the  costs  of  the  suit. 
6 
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Upon  -this  decree  the  complainant  sued  out  his  writ   M^Fernii 

oferron  Taylor. 

'Breckenridge^  Attorney-General,  for  plaintiff  in  error. 
The  records  shows  that  Taylor  had  no  land  on  Hing' 
ston^  *and  that,  at  the  time  of  the  decree,  the  plaintiff        ♦  276 
liad  not  the  liberty  to  choose  out  of  the  5,000  acres. 

When  a  specific  execution  of  a  contract  is  decreed,  it 
must  be  decreed  to  be  executed  entirely,  or  not  at  alL 

Contracts  receive  the  same  construction  in  a  court  of 
equity  as  in  a  court  of  lav^.  Neither  can  make  an  agree-  1 

ment  for  the  parties. 

A  court  of  law,  in  the  construction  of  the  present 
bond,  on  an  action  of  debt,  upon  a  breach  of  the  condi- 
tion in  not  conveying  land  on  Hingston^  could  not  con- 
sider the  bond  as  discharged  by  the  conveyance  of  land 
on  Slate  Creek, 

The  defendant  knew,  or  ought  to  have  known,  his 
property,  so  as  aot  to  deceive  die  plaintiff. 

The  diflFerence  in  value  between  the  lands  on  those  two 
watercourses,  is  found  by  the  jury  to  be  a  dollar  and 
a  half  per  acre.  Suppose  the  land  on  Slate  Creek  had 
been  worth  ten  times  as  much  as  that  on  Hingston^  the 
defendant  could  not,  by  this  bond,  have  been  compel- 
led to  convey  land  on  Slate  Creek^  when  he  had  con- 
tracted to  convey  land  on  Htngston. 

As  the  defendant,  therefore,  had  no  lands  on  King- 
ston, a  specific  performance  of  the  contract  was  imprac- 
ticable, and,  therefore^  the  plaintiff  was,  at  least,  enti- 
tled to  damages  to  the  value  of  those  lands. 

The  decree  is  erroneous  in  another  point.  It  directs 
the  plaintiff  to  make  choice  out  of  5,000  acres  of  the  de- 
fendant's land,  uohen  it  is  confessed  hy  the  answer  that 
the  defendant  had  b^t  4,500  acres ;  the  500  on  the  waters 
of  Paint  Creek  having  been  sold  by  him.  It  is  true, 
that  the  12th  fact  found  is,  that  the  defendant  is  will- 
ing to  let  the  plaintiff  have  his  choice  out  of  all  his 
military  lands,  including  these  500  acres,  but  a  jury  can 
find  nothing  contrary  to  that  which  is  confessed  or  not 
denied  in  the  pleadings. 

*  The  court  below  has  decreed  that  the  defendant  may        *  277 
specifically  execute  his  contract,  although  it  appears, 

1.  That  he  has  no  land  on  Hingston, 

2.  That  he  has  sold  500  acres  of  the  5>000,  and,  con- 
sequently, 
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MTerrwi        3,  That  thc  6,000  acres  out  ol"  which  the  plaintiff  had 

Taylor*      a  right  to  choose,  is  reduced  to  4^500. 

— —  By  the  contract,  the  plaintiff  ha4  a  right  to  choose  out 
oF  6,000  acres,  and  as  the  defendant  had  no  land  on 
Kingston,  is  it  not  fair  and  equitable  that  the  plaintiff 
should  have  liberty  to  choose  out  of  the  defendant's  6,000 
acres  f  And  as  the  defendant  has  reduced  the  plaintiff's 
choice  to  4,500  acres  of  land,  inferior  to  the  other  1,500 
acres,  the  plaintiff  seems  to  be  entitled  to  damages  for 
the  difference  in  quality* 

The  plaintiff  is  certainly  entitled  either  to  a  choice  out 
of  the  whole  of  the  defendant's  military  lands,  or  dama- 
ges cTqual  to  the  whole  value  of  the  lands  on  Hingston. 

Hughes^  fbr  the  defendant  in  error.  Two  questions 
arise  in  this  case : 

1.  Had  the  plaintiff  a  right  to  choose  lands  not  men- 
Vioned  in  the  bond  ? 

2.  Has  any  conduct  of  the  defendant  enlarged  the 
plaintiff's  right  of  choice,  under  the  contract  ? 

The  bill  charges  no  fraud. 

Massie's  1,000  acres  were  not  within  the  plaintiff 's 
choice.  Taylor  meant  to  reserve  these  1,000  acres  unen- 
cumbered. The  plaintiff  was  to  choose  only  out  of 
5,000  acres ;  and,  although  Taylor  had  a  right  to  locate 
6,000  acres,  yet  that  was  no  reason  for  the  plaintiff's 
claim  to  choose  out  of  the  whole  6,P00.  The  answer 
of  Taylor  positively  denies  that  the  plaintiff's  choice 
was  intended,  or  understood  -by  either  party,  to  extend 
to  the  whole  6,000  acres  of  military  land ;  and  this  an- 
^  278  swer  being  responsive  ^to  an  allegation  in  the  bill,  and 
not  contradicted  by  evidence,  is  conclusive  upon  that 
point. 

2.  |Ias  any  conduct  of  the  defendant  enlarged  the 
plaintiff's  right  of  choice?  * 

He  relies  on  the  mistake  in  the  description  of  the  land, 
but  does  not  allege  fraud. 

If  it  was  a  mistake,  both  parties  were  equally  igno- 
rant, as  both  lived  in  Boletourt  county,  in  Virginia. 

It  was  not  known  to  either  that  the  lands  on  one  of 
the  creeks  was  more  valuable  than  those  on  the  other, 
or  that  they  would  become  so  in  the  course  of  the  twenty 
years  which  have  now  elapsed  since  the  date  of  the  con- 
tract. 


Taylor. 
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The  words  of  the  bond  are,  **  out  of  one  thousand    U'Wmnn 

sere  tract  located  by  the  said  Richard  Taylor,  on  Ifinf- 

•XotCm  fork  of  lacking.'^      The  real  location  was  "  on  a 

i»ttffok>  road  leading  from  Hingston^s  fork  to  the  swett 

iicks^'^      The    description  was  intended  to  be  of   the 

tract  located  by  the  defendant  several  years  before,  and 

w^  not  intended  to  fix  its  locality.     Both  the  parties 

meam  the  same  thing;  they  meant  the  1,000  acre  tract 

located  by  the  defendant  in  1780,  wherever  it  might  lie. 

The  fact  turned  out  to   be,  that  the  tract  did  not  lie 

exactly  as  it  was  supposed  to  lie,  but  still  it  was  the 

same  tract  which  was  Contemplated  by  both   parties. 

The  description  **o»  Hingstoti^s  fork  of  Licking^'^  could 

tiot,  at  that  time,  influence  the  plaintiflF;  he  has  not  even 

«venred  in  his  bill  that  it  did* 

The  defendant  has  always  been  ready  and  willing  to 
give  the  plaintiff  his  choice  in  the  land  actually  intended 
by  both  parties,  at  the  time  of  the  contract. 

The  juty  have  found  the  present  comparative  value 
of  the  lands,  not  what  it  was  twenty-two  years  ago.  Its 
present  value  may  depend  on  a  variety  of  circumstances, 
which  could  not  have  been  foreseen  and  contemplated  at 
die  time  of  the  contract* 

♦The  defendant  is  ready  specifically  to  execute  the  ^^9 

eotttract  as  it  was  understood  by  the  parties  at  the  time ; 
but,  as  the  plaintiff  now  construes  it»  it  cannot  be  execu- 
ted specifically,  and,  therefore,  there  is  no  ground  for  an 
equitable  jurisdiction.  The  party  must  be  left  to  his 
remedy  at  law. 

There  is  no  contradiction  between  the  admission  in 
the  defendant's  answer,  that  he  had  sold  the  500  acres 
which  the  plaintiff  had  refused,  and  the  12th  fact  found 
by  the  jury,  that  the  defendant  was  willing  that  the 
complainant  should  make  his  choice  out  of  those  500; 
for,  although  the  defendant  may  have  sold  them^  yet,  it 
does  not  appear  that  he  has  conveyed  them  away,  and 
he  may  be  willing  to  forfeit  his  contract  for  the  sale  of 
them,  if  the  plaintiff  should  choose  them ;  or  if  con- 
veyed, he  may  be  willing  to  take  the  chance  of  repurcha- 
sing them. 

The  Attorney^Getkeral^  in  reply*  Under  no  rational  or 
tegal  construction  of  the  bonds  can  they  be  supposed  to 
refer  to  lands  located  on  Slate  Crecif  when  they  mention 

ToL.  m.  1- 1 
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M^emn  lands  located  on  Hing^^n.  This  would  be  to  m^e, 
TvrVn*  ^^^  °^'  ^^  construe,  the  contract.  The  acquirement  of 
'  land  on  Hingaton  was  the  plaintiff's  object.  It  was  uii- 
inportant  to  him  by  whom^  or  when^  the  lands  were  loca- 
ted. 

If  the  defendant  had  contracted  to  transfer,  on  a  cer- 
tain day,  6  per  cent,  stocky  he  could  not  discharge  that 
contract  by  tne  transfer  of  3  per  cent*  stock,  although  he 
should  make  up  in  quantity  the  difference  of  value  ari- 
sing from  the  different  quality  of  the  stock.  But  here 
the  defendant  offers  only  the  same  quantity  of  inferior 
land. 

It  is  no  excuse  for  the  defendant,  to  say  that  no  fraud 
was  intended  by  him  in  describing  the  land  as  lying  on 
.  Hingston^  when  it  laid  on  Slate;  and  that  it  was  a  mere 
mistake  of  a  name.  Whether  it  happened  by  mistake, 
or  fraud,  is  totally  immaterial  to  the  plaintiff.  The  de- 
fendant -sold,  and  the  pluntiff  bought,  the  land  on  the 
defendant's  own  description*  He  was  bound  to  ctescribe 
it  truly.  But  the  jury  have  found  his  description  to  be 
false  in  a  very  important  particular.  The  injury  to  the 
0  QOA  l^aintiff  is  the  'K'same,  whatever  may  have  been  the  md- 
tives  of  the  defendant,  and  he  is  equally  bound  to  repair 
the  injury. 

The  plaintiff,  therefore,  if  not  entitled  to  the  land  on 
Paint  Creeks  which  he  has  elected,  or  to  the  value  thereof, 
is  entitled  to  the  value  of  the  lands  on  Hingston. 

Marshall,  Clu  J.  delivered  the  opinion  of  the 
court. 

The  bill  states  the  original  contracts,  and  claims  a  spe- 
cific performance,  by  permitting  the  plaintiff  to  elect  the 
500  acres  to  which  he  is  entided,  out  of  the  tract  of  1,000 
acres,  which  had  been  located  on  Paint  Creek;  and  also 
contains  a  prayer  for  general  relief* 

On  the  specific  object  of  the  bill,  the  right  to  make  an 
election  out  of  the  laisds  on  Paint  Creek^  there  can  be  no 
dii&culty.  One  thousand  acres,  part  of  the  original  war- 
rant, having  been  clearly  withdrawn  at  the  time  of  the 
contract,  frorn^  the  quantity  out  of  which  the  500  acres, 
sold  by  the  defendant,  were  to  be  chosen,  there  can  be  no 
pretext  for  the  claim  set  up^in  the  bill. 

As  litde  foundation  is  there  for  the  claim  to  da- 
mages, instead  of  the  land  itself,  on  account  of  the.  500 
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acfcs  stated  in  the  answer  to  have  been  sold;  which    "*^^^"** 
sale,  the  counsel  for  the  complainant  considers  as  a      Taylor, 
wrong  which  has  put  out  of  his  client^s  reach  a  tract  he     — — — 
had  a  right  to  elect,  and  has,  consequently,  disabled  the 
defendant  from  complying  with  his  contract. 

To  this  claim  two  answers  may  be  given,  either  of 
which  would  completely  defeat  it. 

1st.  The  fact  found  by  the  jury  shows,  that  the  defendr 
ant  is  still  ready  to  convey  this  land.  The  attorney-ge- 
neral would  exclude  this  finding  from  the  case,  because 
k  contradicts  the  admission  of  the  answer;  and  it  is  a 
rule  of  law,  that  a  finding  which  contradicts  a  fact  ad- 
mitted in  the  pleadings,  is  to  be  disregarded. 

The  principle  of  law  is  unquestionably  laid  down  cor- 
rectly ;  but  the  court  can  perceive  no  incompatibility  be- 
tween the  admission  of  the  answer,  and  the  fact,  as  found 
by  the  jury.  They  may  both  be  true ;  and,  of  conse- 
quence, ^the  court  must  consider  both  as  true.  After  *  5281 
the  answer  was  filed,  the  land  may  have  been  repurcha- 
sed by  Mr.  Taylor,  and  such  a  repurchase  would  have 
been  proper  evidence  to  justify  the  fact  found  by  the 
jury,  and  would  put  him  in  a  situation  to  perform  his 
contract,  so  far  as  respected  this  particular  tract.  But 
were  it  even  otherwise. 

The  2d  answer  is,  that  the  concession  made  by  the 
defendant  must  be  taken  altogether.  He  states  the  com- 
plainant to  have  refused  this  particular  tract  of  500 
acres  before  it  was  sold.  The  complainant  had,  con-- 
aequently,  elected  not  to  take  it,  and,  of  course,  the 
defendant  was  at  liberty  to  dispose  of  it. 

The  other  point  in  the  case  is  attended  with  more  dif- 
ficulty. It  is,  that  the  representation  made  by  Taylor, 
at  the  time  of  the  sale,  was  untrue  in  a  material  point. 
He  represented  the  tract  of  1,000  acres  which  had  been 
located,  and  out  of  which  the  plaintiff  would^have  a 
right  to  take  the  lands  he  purchased,  to  lie  on  Hing" 
9tor?8  fork  of  Lickings  when,  in  truth,  it  lay  on  Slate^ 
another  branch  of  the  same  river,  where  the  lands  prove 
to  be  less  valuable  than  on  Hingsfon.  .  That  this  mis- 
representation is  material,  cannot  be  dented ;  but  it  is 
contended  by  the  defendant,  that  it  originated  in  mis- 
take, not  in  fraud ;  and  as  the  country  was  at  that  time 
unknown  to  both  the  contracting  parties,  and  the  ma- 
terial object  was  to  give  the  purchaser  a  right  to  tak^ 
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MTerran    the  land  he  had  purchased  out  of  the  tract  dready  lo» 

Tayior.      tated  for  the  seller,  an  accidental  error  in  the  df scrip* 

-— — —    tion  of  the  place  where  the  tract  in  contemplation  of  the 

parties  lay ;  an  error  -which  could  have  had,  at  the  time, 

no  influence  on  the  contract,  ought  not  now  to  affect  the 

person  who  has  innocently  committed  it. 

From  the  situation  of  the  parties  and  of  the^countiy, 
and  from  the  form  of  the  entry,  it  is  reasonable  to  pre- 
sume that  this  apology  is  true  in  point  of  fact;  bet 
the  court  does  not  conceive  that  the  fact  will  amount 
to  a  legal  justification  of  the  person  who  has  made  the 
misrepresentation.  He  who  sells  property  on  a  de* 
scription  given  by  himself  is  bound  to  make  good  that 
description ;  and  if  it  be  untrue  in  a  material  point,  al- 
though the  variance  be  occasioned  by  a  mistake,  h« 
0  282  must  still  remain  ^liable  for  that  variance*  In  this  ease, 
the  defendant  has  sold  land  on  Hingstony  and  offers 
land  on  Slate*  He  has  sold  that  which  he  cannot  con- 
vey, and  as  he  cannot  execute  his  contract,  he  must 
answer  in  damages. 

It  is,  therefore,  the  opinion  of  the  court,  duitthe* 
plaintiff  is  entitled  to  an  issue  to  aacertain  the  dama* 
ges  he  has  sustained  by  the  inability  of  the  defendant 
to  perform  his  contract,  and  to  the  damages  which  shaU 
be  found. 

Although,  in  the  general  principles  laid  down,  the 
court  was  unanimous,  I  did  not,  in  consequence  of  the 
particular  circumstances  of  this  case,  coneur  in  &e 
opinion  which  has  been  delivered.  I  will  briefiy  slate 
those  circumstances. 

In  his  bill,  the  plaintiff  does  not  allege  that  be  was, 
^  in  any  degree,  induced  to  make  the  contract,  by  sup- 

posing the  land  already  located  to  lie  on  Hrngst^tifs 
fork.  This  representation,  then,  was  an  accidental  cir- 
eumstaftce  which  has  not,  in  the  slightest  degree,  influ- 
enced his  conduct.  Nor  does  he  now,  in  his  bill,  urge 
this  variance  in  the  description  of  the  property  as  a  rea» 
son  for  claiming  damages,  instead  of  the  specific  thing 
contracted  to  be  sold.  Nor  does  it  appear  that  this 
claim  waft  set  up  in  the  district  court.  On  thecootra«> 
ry  he  alleges,  that  the  land  on  Paint  Creek  is  also  in 
his  power,  and  insists  on  making  his  election  out  of 
that  tract.  Under  such  a  bill,  in  a  case  where  the  con-* 
tract  is  a  very  advantagctous  one  to  the  purchaser,  I 
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not  cooviijced  that  a  court  of  equity  ought  to  award    M'Ferriii 
him  damagea,  on  account  of  an  error  in  the  description      Tayior. 
of  the  property  which  was  innocent  in  itself,  which  at     ■■'■ 
the  time  appeared  to  be  unimportant,  and  which  most 
obviously  did  not  conduce  to,  or  in  any  manner  affect, 
the  contract.     The  person  claiming  damages  in  such  a 
case  should,  I  think,  be  left  to  his  remedy  at  law.     I 
should,  therefore,  have  been  disposed  to  affirm  the  de- 
cree of  the  district   court.     I   am,  however,  perfectly 
content  with  that  which  I  have  been  directed  to  de- 
liver, (a) 

Ca)  The  judges  present  were,  Marshall,  Ch.  J.  Paterson,  Wathinfftont 
ukd  Johnson,  Justices. 
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« 

EfiROR  to  the  district  court  of  Kentucky,  on  a    An  assignee 
judgment  which  dismissed  the  caveat  of  Wilson  against  tioif^warrant 

Speed*  is  held   to  be' 

The  caveat  was  in  these  words :  *<  Let  no  grant  is-  *  it^esT^^'^'if 
sue  to  James  Speed,  a  citizen  of  the  state  of  Kentucky,  the  facts  in- 
for  1 39  acres  of  land,  said  to  be  surveyed  upon  an  en-  ^^^^  ^  ,|-^ 
try  of  200  acres,  by  virtue  of  a  treasury-warrant,  testimony  do 
nnmber  13,800,  the  24t^  of  November,  1782,  and  the  ^^^  ^^"^  ^^ 
survey  dated  the  10th  day  of  November,  1797,  be- SuJ*°of  the 
cause  John  Wilson,  a  citizen  of  the  state  of  Virginia,  P««^y .  p«>du- 
claims  the  same ;  part  by  virtue  of  a  survey  made  on  ^^^^  ^^neral 
his  settlement-right,  the  20th  day  of  January,  1786,  dismissal  of 
and  part  by  virtue  of  a  survey  made  on  the  entry  of  ^^,^J*'"ijf ' 
his  pre-emption  warrant,  on  the  20th  day  of  January,  Kentucky, 
17«6,  for  Andrew  Cowan,  and  assigned  by  him  to  Wil-  J^^  »^°^^"^; 
liana  Dryden,  for  his  use  ;  which  claims  are  of  a  su-  judgment  up- 
perior  nature  to  the  said  Speed's.  April  22d,  1799.  ""^  the  merits. 
(Signed)  •'  John  Wilson." 

The  facts  appearing  upon  the  record,  so  far  as  they 
are  pertinent  to  the  questions  before  this  court,  were  as 
follows : 


S»3  SUPREME  COURT  M.S. 

* 

Wilson  ii^  the  year  1776,  WiUon  made  an  improvementt 

Speed.      by   raising  a  crop  oa  thie  land,  and   built   part  of  a 
■  '  '■*'  -     cabin. 

In  consequence  of  this  improvement,  he  obtiuned^ 
on  the  16th  of  February,  1780,  a  certificate  for  a  set- 
tlement-right to  400  acres,  and  a  right  of  pre-emption 
to  1,000  acres* 

On  the  same  day  Andrew  Cowan  obtained  a  certifi- 
cate for  the  pre-emption  of  1,00 J  acres,  on  account  of 
marking  and  improving  the  same,  in  the  year  1776, 
adjoining  the  lands  of  John  Wilson  on  the  north  side, 
to  include  his  improvement. 
•  264  *On  the  23d  October,  1780,  Andrew  Cow  n  entered 

a  pre-emption  warrant  for  1,000  acres,  on  the  head  ii/a- 
tera  of  BoorCs  MiU  Creeky  to  include  his  cabin,  and  the 
head-waters  of  several  small  branches  running  into 
Kentucky  and  Dick's  rivers.  ^'  AUo^  a»  asnignee  of  John 
Wtlson^a  one  thousand  acres^  adjoining'  the  above^  inclu' 
ding  said  Wilson^s  cabin.*^ 

On  the  29th  of  April,  1783,  John  Wilson  entered 
^^  4O0  acres  of  land,  by  virtue  of  a  certificate  for  setth' 
menty  tying  on  a  dividing  ridge  between  the  waters  of 
Kentucky  and  Dick's  rivers,  to  include  part  of  both  wa- 
ters, and  his  improvement." 

These  400  acres  were  surveyed  for  Wilson  on  the 
20th  of  January,  1786;  and  were  never  assigned  by 
him. 

On  the  same  day,  the  1,000  acres,  upon  the  pre-emp- 
tion warrant,  were  surveyed  for  Andrew  Cowan  aa  <»« 
signee  of  Wilson* 

On  the  back  of  this  original  certificate  of  survey  was 
written  an  assignment,  purporting  to  be  from  Andrew 
CovHin  to  Wiiliam  Dryden^  and  attested  by  ^^  Toung 
EwingJ^^  And  also  an  assignment,  (made  by  order  of 
Garrard  county  court,  during  the  pendency  of  the  pre- 
sent caveat^)  by  certain  commissioners,  in  behalf  of  the 
heirs  of  Dryden,  to  William  Buford. 

On  the  24th  of  November,  1782,  James  Speed,  the 
defendant,  entered  200  acres  upon  a  treasury- warrant, 
the  survey  upon  which  was  the  cause  of  the  present 
caveat* 

This  survey  was  for  139  acres,  part  of  the  200,  dated 
the  10th  of  November,  1797,  and  interfered^ with  Wil- 
son's survey  of  400  acres,  upon  his  setdement-right, 
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and  with  that  for  1,000  acres,  pre-emption^  which  were  WIImwi 
surveyed  in  the  name  of  Andrew  Cowan,  as  assignee  speed. 
of  Wilson.     Upon  the  inquiry  into  the  facts  before  the  "     ■ 

jury,  the  plaintiff,  Wilson,  took  two  bills  of  exceptions. 
The  first  stated,  that  he  offered  to  produce  the  said 
Andrew  Cowan  (who  had  released  to  the  plaintiff,  and 
^'all  claiming  under  him,  all  his,  the  said  Cowan's,  right  ^  285 
to  the  landf  &c.)  to  prove,  that  although  the  pre-emp- 
tion warrant  for  the  1,000  acres  was  taken  out  in  his 
name,  it  was  not  taken  out  by  him,  or  with  his  privity; 
and  that,  although  the  entry  was  in  his  name,  k.  was  not 
made  by  him,  or  with  his  privity.  And  also,  to  prove 
that  he  never  did,  smd  does  not  now,  set  up  any  claim 
or  title  to  the  said  pre-emption,  or  any  part  thereof. 
Also  to  prove,  that  the  assignment  on  the  original  sur«> 
vey  of  the  said  pre-emption,  now  brought  into  court  by 
the  register  of  the  land-office,  purporting  to  be  an 
assignment  made  by  the  said  Cowan  to  William  Dryden, 
was  not  executed  by  him ;  the  execution  of  the  same 
not  being  proved  by  *'  Toung  Exving^^  the  attesting  wit- 
ness to  the  same.  * 

But  the  court  was  of  opinion  that  the  said  Cowan 
was  not  a  competent  witness,  and  excluded  him  from 
giving  testimony. 

The  2d  bill  of  exceptions  stated  that,  after  the  testi- 
mony of  Cowan  was  excluded,  the  plaintiff  offered  to 
produce  Charles  Campbell,  to  prove  that  the  said  as- 
signment, and  the  signature  thereunto,  as  well  as  the 
name  of  the  attesting  witness,  were  in  the  hand-writing 
of  William  Dryden ;  to  the  admission  of  which  testi- 
mony the  defendant  objected,  alleging,  that  ''^'Toung 
Ewingi'*  the  subscribing  witness,  ought  to  have  been 
produced,  and  the  court  being  of  that  opinion,  the  tes-^ 
timony  of  Charles  Campbell  was  also  excluded ;  and 
the  caveat  was  dismissed^  with  costs. 

Hughes^  for  the  plaintiff  in  error,  contended,  that 
the  judgment  of  the  cburt  below  was  erroneous,  for 
two  reasons ; 

Ist.  Because  the  witnesses  who  were  rejected,  were 
competent;  and, 

2d.  Because  the  caveat  ought  not  to  have  been  dis- 
missed, as  to  that  part  of  the  defendant's  survey  which 
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Wilson      interfered  with  Wilson's  survey  of  4O0  acres,  upon  liis 

'    Speod*      settlement-right. 

■         *1.  As  to  the  rejection  of  the  witnesses. 

*  286  If  Cowan  had  any  interest,  it  was  removed  by  the 

release.  And  if  it  be  alleged  that  he  ought  not  to  be 
permitted,  upon  the  ground  of  impolicy,  to  discredit 
nis  own  paper,  the  answer  is,  that  that  principle  has 
been  applied  only  to  negotiable  paper;  but  here  the 
witness  is  called  merely  to  disprove  what  is  alleged  to 
be  his  hand-writing.  It  is  to  show  that  he  never  put 
his  hand  to  the  paper,  and  not  to  invalidate  a  paper  to 
which  he  had  given  a  credit,  by  subscribing  his  name. 
The  counsel  for  the  defendant  below  relied  Upon  the 
case  of  Walton  v.  Shelly^  1  T.  R.  296.  but,  besides  the 
inapplicability  of  the  case,  it  has  been  overruled  by  that 
of  Jordaine  v.  Lashbrooke^  7  71  R.  601. 

But  Campbell's  testimony  ought  not  to  have  been  re- 
jected. The  court  rejected  it  on  the  ground  that 
*'  Toung  Ewtng^^  the  subscribing  witness,  ought  to  have 
been  produced.  It  is  true,  that  if  we  had  wanted  to 
establish  the  assignment  from  Cowan  as  genuine,  it 
would  have  been  incumbent  upon  us  to  have  produced 
Toung  Ewing,  or  accounted  fpr  his  absence.  But  if 
the  assignment  was  fictitious,  how  was  Young  Ewing 
to  prove  that  Cowan  did  not  execute  it  ?  He  could  only 
say  that  his  own  name  was  not  written  by  himself, 
and  that  he  did  not  subscribe  his  name  as  a  witness  to 
that  instrument ;  but  it  docs  not  necessarily  follow,  that 
Cowan  did  not  execute  the  assignment.  The  testimony 
of  Young  Ewing  was  not  the  best  evidence  of  the  fact 
that  the  plaintiff  wished  to  prove.  Whereas  Campbell 
could  have  proved  expressly  that  the  whole  assign- 
ment and  signatures  were  written  by  Dryden^  and  not 
by  Cowan  and  Ewing. 

2.  But  the  judgment  is  erroneous,  because  it  di^- 
missed  the  caveat,  and  did  not  decide  which  of  the  par- 
ties **hath  the  better  right."  It  does  not  appear  to 
have  been  decided  upon  its  merits ;  particularly,  as  far 
as  the  plaintiff  claimed  a  settlement- right. 

Breckenridgey  Attorney-General,  for  the  defendant. 
The  testimony  of  Cowan  was  properly  rejected  on 
three  grounds. 
*  287  *!•  Because  it  went  to  prove  a  title  different  from 

that  set  up  by  the  plaintiff. 
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The  act  of  «•$ embly  requires  that  the  caveat  should  Witum 
express  "the  nature  of  the  right  on  which  the  plainti£F  gpJed. 
therein  claims  the  land."  ■■'^    <  ■ '  ■ 

The  caveat  states,  that  he  claims  *^  fay  virtue  of  a 
survey,  made  on  the  entry  of  his  pre-emption  warrant,'* 
'^  for  Andrew  Cowan,  and  assigned  by  him  to  William 
Dry  den,  for  Aw"  (the  plaintiff's)  **use." 

The  proof  offered  was,  that  the  survey  and  warrant 
never  was  assigned  by  Cowan.  The  plaintiff,  there* 
fore,  wished  to  bring  proof  to  contradict  his  own  alle- 
gations* 

The  jury  are,  by  the  land  law,  to  find  ^Vsuch  facts 
as  are  material  to  the  cause,  and  not  agreed  by  the  par- 
ties." But  the  facts  offered  to  be  proved,  \9Qr^  foreign 
to  the  cause. 

2.  Because  the  testimony  went  to  contradict  and 
falsify  a  record. 

According  to  the  uniform  decisions  of  the  courts 
in  Kentucky,  warrants,  entries  and  surveys  are  mat* 
ters  of  record,  as  much  as  the  patent  The  records 
produced  by  the  plaintiff  show,  that  the  warrant,  entry 
and  survey,  are  in  the  name  of  Cowan,  and  that  Cowan 
assigned  X.O  Dry  den,  and  that  Dryden's  heirs,  by  a  decree 
of  Garrard  county  court,  assigned  to  Buford. 

The  facts  would  have  been  contradicted  by  the  tes- 
timony offered. 

But  if  the  plaintiff  could  be  permitted  to  invalidate 
or  falsify  the  record,  it  could  not  be  done  on  the  trial 
of  a  caveat,  which  is  intended  as  the  means  of  trying 
legal  rights  to  incipient  tides  ;  tides  which  are  on  their 
passage  to  maturity.  Ante^  vol.  1.  p.  66.  It  is  a  pro- 
ceeding in  derogation  of  the  common  law,  and  ought 
to  be  strictly  pursued.  If  Cowan  has  no  title,  or  is 
only  a  trustee,  this  inquiry  cannot  be  made  in  the  trial 
*of  a  caveat,  but  must  be  made  in  equity.  Dryden's  ^  ^88 
heirs  cannot  be  bound  by  such  an  ex  parte  inquiry  ; 
and  they  are  interested  as  assignees  of  Cowan.  In  or- 
der to  overturn  the  claim  of  Speed,  Wilson  must  have 
had  a  prior  existing  legal  right. 

3.  Because  the  witness  might  be  ultimately  benefited, 
by  the  event  of  the  suit. 

The  release  is  of  no  avail ;  it  came  from  the  wrong 

Vol.  IIL  Mm 
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^^^^^^»^      quarter.     Cowan  ought  to  have  been  released  by  Dry- 
Speed,      den's  heirs  and  Buford. 

■  Cowan  is  interested  in  one  of  two  ways,  or  in  both; 

1st.  In  the  ultimate  goodness  of  the  title  by  his  as- 
signment; or,  2d.  For  having  assigned  that  to  which 
fac  had  no  claim.  If  Wilson  prevails,  Cowan  is  be- 
nefited, because  the  title  which  he  transferred  is  sanc- 
tioned and  setded  by  the  decision.  If  the  determina- 
tion of  a  cause  may,  perhaps,  prevent  a  suit  against  the 
witness,  he  is  inadmissible.     Esp*  N.  P,  70S. 

As  to  the  correctness  of  excluding  Campbell's  testi- 
mony, there  can  be  no  doubt.  To  have  received  it, 
would  have  violated  that  known  rule,  that  the  subscri- 
bing witness  to  an  instrument  must  be  produced.  This 
rvUe,  it  is  true,  has  some  exceptions,  but  none  that  will 
include  this  case.  Esp.  N*  P.  780. 

But  if  all  the  testimony  oifered  had  been  admitted, 
it  would  have  been  irrelevant ;  and  would  have   been 
bad  upon  demurrer.     At  the  time  of  entering  the  ca- 
veat, the  plaintiff  had  no  right  in  law,  because  it  was 
-,  registered  in  the  name  of  Dryden.     At  the  time  of  the 

decree,  it  was  in  Buford,  under  the  decision  of  the 
court  of  Garrard  county. 

With  respect  to  the  2d  point  made  by  the  plaintiff's 
counsel,  viz.  that  the  caveat  was  not  dismissed  upon  the 
merits,  so  far  as  relates  to  the  plaintiff's  settlement^rightt 
he  is  probably  mistaken  in  point  of  fact. 
*  289  *The  judgment  of  the  court,  although  not  altogether 

full  and  formal  on  this  point,  justifies  the  inference 
that  the  court  did  examine  into  the  merits  of  that 
claim.  Of  this,  however,  the  court  here  will  judge  for 
themselves,  upon  an  inspection  of  the  judgment  it- 
self, as  stated  on  the  record.  It  says  ^^  the  court  being 
now  sufiiciently  advised  of  and  conctmin^  the  premises j 
is  of  opinion,  that  the  caveat  herein  be  dismissed;'' 
and  this  is  the  only  judgment  which  could  have  been 
given  against  the  plaintiff.  If  the  judgment  had  been 
for  the  defendant,  It  would  have  said  that  he  had  the 
better  right. 

Hughes^  inrc^ly.  It  has  always  been  the  practice 
of  the  courts  in  Kentucky,  to  decide  the  right  to  be  in 
the  plaintiff  or  defendant,  when  the  decision  is  on  the 
merits. 
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The  testimony  offered,  did  not  go  to  prove  a  differ-  Wii*m 
ent  title  from  that  set  up  by  the  plaintiff;  it  went  to  speed, 
prove  his  allegation  to  be  substantially  true.  ' 

The  process  by  caveat  is  a  summary  remedy,  and 
the  law,  by  directing  the  court  to  decide  according  to 
the  very  right  of  the  case^  gives  a  chancery  jurisdiction. 
In  case  of  a  caveat,  there  can  be  no  legal  title.  It  is 
a  process  g^ven  expressly  to  prevent  a  legal  title. 

The  entry,  &c«  are  not  matter  of  record.     It  is  true, 
there  appears  to  be  an  assignment  on  a  paper  in  the 
register's  office,  but  that  does  not  make  the  assignment  - 
a  record. 

Cowan  was  not  interested.  He  was  not  liable  to 
Dry  den  if  the  assignment  was  a  forgery.* 

Campbell's  testimony  was  the  best  evidence  to  prove 
the  fact  for  which  it  was  offered.  That  of  the  subscri* 
bing  witness  might  be  the  best  evidence  that  the  as- 
signment was  genuine,  but  not  that  it  was  a  forgery. 

♦The  judgment  was  not  upon  the  merits,  and  there        *  290 
is  nothing  in  the  record  from  which  a  contrary  infer- 
ence can  be  drawn. 

February  14. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

In  this  case,  the  errors  assigned  are, 

1.  That  testimony  has  been  improperly  rejected  by 
the  judge  of  the  district  court. 

2.  That  the  caveat,  as  to  that  part  of  the  land  which 
was  claimed  in  virtue  of  the  survey  on  Wilson's  settle- 
ment-right, was  improperly  dismissed. 

The  caveat,  so  far  as  respects  the  claim  of  Wilson, 
in  virtue  of  the  survey  on  his  pre-emption  warrant, 
thus  stated  hi^  title  :  ^^  John  Wilson  claims,  by  virtue 
of  the  survey,  made  on  the  entry  of  his  pre-emption 
warrant,  for  Andrew  Cowan,  and  assigned  by  him  to 
William  Dryden,  for  his  use.'^ 

The  pre-emption  warrant  issued  on  Wikon's  certifi- 
cate to  Andrew  Cowan,  as  assignee  thereof;  the  sur- 
vey was  made  in  Cowan's  name,  and  is  assigned  to 
William  Dryden,  but  the  assignment  does  not  purport 
to  be  for  the  use  of  John  Wilson* 
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^^^»*»  At  the  trial  the  plamtiff  oStrtA  to  prove  Uuit  the 
SpJi^.  assignment  to  Cowan  was  made  in  trust  for  himself, 
■'  "  and  that  the  assignment  to  Dryden  was  never  made 
by  Cowan.  The  witness,  by  whom  these  facts  were  to 
be  substantiated,  was  Cowan  himself.  He  was  object* 
ed  to  by  the  counsel  for  the  defendant,  as  incompetent, 
and  the  objection  was  sustained  by  the  court.  To  thb 
opinion  of  the  district  judge,'  an  exception  was  taken^ 
and  the  question  proposed,  is  the  competency  of  Cowan 
to  prove  the  &ct,  that  he  never  was  entitled  to  the 
Ittid  in  controversy,  and  did  not  make  the  assignment 
of  the  survey.  ^  ' 

*  291  *We  put  the  rdease  out  of  the  tase,  because  it  can* 

not  affect  the  interest  of  Cowan,  if  he  had  any,  ihat  in* 
terest  being  a  liability  to  the.  person  appearing  to  be  his 
assignee. 

Upon  a  consideration  of  this  fisct,  and  its  oonnepdon 
with  a  caveat  brought  by  Wilson,  the  witness  appears 
to  the  court  to  stand  free  from  any  possible  objection 
on  the  part  of  the  defendant.  It  would  not  appear  that 
he  could  derive  a  benefit  from  proving,  in  this  cause, 
that  he  never  was  entided  to  the  land  in  dispute,  and 
never  assigned  the  survey. 

But,  from  the  facts  proposed  by  the  plaintiff,  which 
were  before  the  court,  it  appears  that  Dryden  had  sold 
to  Buford,  for  whose  benefit  this  caveat  was  jreaDy 
brought ;  and  it  is  alleged  by  the  counsel  for  the  de- 
fendant, that  if  the  testimony  of  the  witness  would  es- 
tablish the  right  of  those  who  might  ultimatdy  resort 
to  him,  under  his  supposed  assignment,  smdsuch  asmt 
would  be  prevented  by  a  decision  of  this  caveat  in  br 
vour  of  Wilson,  he  is,  therefore,  an  ineompetcmt  wit* 
ness ;  but  the  court  does  not  perceive  that  4ib  conse- 
quence would  flow  from  the  testimony ;  and  if  it  is 
imagined  that  Cowan  might  suspect  it,  this  would  cear 
stitute  an  objection,  rather  to  his  crecUt  dian  his  com- 
petency. Cowan,  therefore,  was  ccHupetent  to  prove 
the  facts  to  establish  which  his  testimoi^  was  offered* 
But  if  he  had  been  received,  and  had  established  those 
facts,  what  would  have  been  their  amount  I  They  are, 
**  That  Cowsln  never  did  purchase  .the  said  pre^emp 
tion,  did  not  make  the  entry  on  the  pre-emption  warrant, 
or  survey  it,  or  procure  it  to  be  surveyed,  and  does  not 
now,  nor  ever  did,  claim  title  to  the  same* 
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^  Thsrt  the  plaistiflp,  claiming  to^  own  the  land,  did  ^U      ^iisoii 
it  to  William  Dryden,  who  sold  dhe  same  to  WiUiam 
Baford,  for  whose  benefit  the  caveat  was  brought." 

These  are  the  facts  which  the  plaintiff  proposed  to 
prove^  and  which  are  stated  on  the  record.     Had  they 
^been  proved,  it  appears  to  the  court  that  the  caveat         0  292 
oug^t  to  have  been  dismissed*    These  facts  do  not  sup* 
piort  the  title  set  lip  in  the  caveat. 

It  is  conceived  by  this  court,  that  the  statements 
made  in  the  caveat  could  only  be  supported  by  an  as- 
signment, which,  on  the  face  of  it,  purported  to  be  for 
the  use  of  Wilson.  That  an  aissignment  made  to  Dry- 
den, whereby  the  legal  ownership  of  the  survey  was 
conveyed  to  him,  although,  in  fact,  intended  for  the 
benefit  of  Wilson,  would  not  enable  Wilson  to  maintain 
a  caveat  in  his  own  name.  It  would  authoriix  him  to 
use  {he  name  of  Cowan,  but  not  to  prosecute  the  suit  in 
his  own  name.  If,  however,  a  contrary  practice  has 
been  firmly  establidhed  in  Kentucky,  the  court  would  be 
very  unwUling  to  shake  that  practice*  ^  But  in  this  case, 
the  assignment  to  Di7den  was  not,  in  fact,  for  the  use 
of  Wilson,  but  of  Dryden  himself.  The  testimony, 
therefore,  if  received,  could  only  have  defeated  the 
plaiotifPs  action.  It  cannot  be  said,  therefore,  that  the 
Judge  has  erred  in  dismissing  the  caveat,  as  to  the  part 
claimed  under  the  pre-emption  warrant. 

But,  with  respect  to  so  much  of  the  caveat  as  was 
supported  by  the  survey  on  the  settlement-right,  no  ex- 
ception of  form,  or  to  the  testimony,  has  been  taken, 
and  it  ought  not,  therefore,  to  have  been  dismissed,  but 
on  the  merits.  On  this  point,  therefore,  there  is  error 
in  the  judgment  of  the  district  court,  for  which  it  must 
be  reverjied. 

This  cause  came  on  to  be  heard,  on  the  transcript  of 
the  record  of  the  proceedings  of  the  court  for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel,  on  con- 
sideration  whereof,  it  seems  to  the  court,  that  there  is 
error  in  the  judgment  of  the  district  court  in  this,  that 
the  caveat  entered  by  the  plaintiff  was  entirely  dismiss- 
ed, whereas  it  ought  to  have  been  decided  on  its  me- 
rits, so  far  as  respected  that  part  of  the  land  ^Which  was 
claimed  by  the  plaintiff  under  his  survey  of  four  hun- 
dred acres*  It  is,  therefore,  considered  by  the  court, 
that  the  said  judgment  be  reversed  and  annulled  ;  *wiid       ^  29S 
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Wibon      that  the  dcfciidant  pay  to  the  plaintifF,  his  costs.    And 
Speed,      the  cause  is  remanded  for  further  proceedings. 


rfh 


BUDDICUM  V.  KIRK. 

dmeandpii^  ERROR  to  the  circuit  court  of  the  district  of  Co. 
of  uking  a  lumbia,  in  an  action  of  debt  against  the  defendant,  as 
depositioD,  gi.  j^gjr  aj  la^  Qf  ^Yie  obligor,  on  a  bond  dated  the  20th  of 

▼en  to  the  a^- ^  ,  ^^^^  . .  •  i  ^^ .  t    «  t  v». 

iorney  at  law  September,  1  rr4,  conditioned  to  pay  994/.  3s.  5a  Vir- 

of  the  oppo-  ginia  currency,  in  equal  instalments,  at  six  and  twelve 

not  aaeh^  n"  months  from  the  date  of  the  bond. 

^«e  M  "  re-      The  defendant,  being  an  infant,  pleaded  by  Archi- 

2et1f  Jsenf.  bald  M'Lain,  his  guardian. 

biy  of  Vir«-      1.  Payment;  to  which  there  was  a  general  replica- 

nia.    Bat  the  4.»    _  „-^  j  :««,,^ 

attorney      at  *^«>n  ^^^  "8"f  •       ,♦  .  r    , 

lawma^ag^ree  2.  That  after  the  execution  of  the  bond,  viz.  on  the 
S  wtit^no^  day  of  ,  1784,  at,  &c.  it  was  accorded 

tiee,  and  shall  and  agreed,  between  the  plaintiff  and  the  said  James 
br*>Sted  *^*^^'  0^^  obligor,)  in  his  lifetime,  that  the  said  James 


to  allege  the  Kirk  should  assign,  and  make  over  to  the  plaintiiT,  all 
want  of  it.  ^h^  balances  of  money  diie^to  the  said  James  Kirk,  and 
gi?en"**that  a  ouc  Josiah  MoiFett,  arising  from  a  store  kept  by  them 
deposition  jn  partnership,  in  the  town  of  Leesburgh,  in  discharge 
oil  the  8tb  of  And  satisfaction  of  the  said  bond;  and  that  the  said 
August*  and  James  Kirk  did  afterwards,  on  the  day  and  year  last 
ken  *L°°  one  mentioned,  at  the  town  aforesaid,  pursuant  to  the  ssud 
^aj,  the  com-  accord  and  agreement,  assign  and  make  over  to  the 
^if^adjoum  plaintiff,  all  the  aforesaid  balances,  and  the  plaintiff  did 
from  daif  to  then  and  there  receive  the  said  assignment  and  transfer 
*?^.. i"*!?*- 1^  of  the  said  balances,  in  satisfaction  for  the  said  bond; 

shall  be  finish-         ,1.1.  1  'ro 

ed ;  and  the  and  this  he  IS  ready  to  verify.  Sec. 

commission-        This  plea  was  adjudged  bad  on  general  demurrer. 

ers  meet   on  *  ./.«-»  t» 

the  Sth*    and 

adjoarn  from  day  to  day  till  the  12th>  and  from  the  13th  to  the  19th,  when  the  depoatkm 

is  taken,  such  deposition  is  not  taken  agreeably  to  notice. 

Upon  the  plea  <^  payment,  to  oebt  on  bond,  it  is  competent  for  the  defendant  to  gm 
in  evidence,  that  vheat  was  delivered  to  the  plaintiff^  on  account  of  the  bond,  at  a  oertaia 
price ;  and  that  the  defendant  aan^ned  sundry  debts  to  the  plaintiff,  part  of  which  were 
collected  by  the  plaintiff,  and  part  lott  by  hit  ituhU^erue  or  negUgetue. 

An  assignment  of  debts,  and  balances  of  acicounts  caunot  be  pleaded  as  an  aeccnrd  an^ 
satisfaction  to  an  action  of  debt  on  a  bond. 

1 
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*3.  "  That  after  the  execution  of  the  said  writing    Buddieum 
obligatory^  the  plaintiff,  by  his  certain  deed  of  release,       Kirk, 
with  his  seal  sealed,  which  said  deed  is  lost  and  destroy^     — — — 
ed  by  time  and  accident^  did  release  and  discharge  the 
said  James,  in  his  lifetime,  and  his  heirs,  of  and  from 
the  payment  of  the  said  writing  obligatory,  that  is  to 
say,  on  the  day  of  ,  in  the  year  1784,  at 

the  county  aforesaid  ;  and  this  he  is  ready  to  verify." 

To  which  plea  there  was  a  general  replication  and 
issue. 

Upon  the  trial,  the  jury  found  both  the  issues  of 
fact  for  the  defendant,  and  the  plaintiff  took  two  bills 
of  exceptions. 

L  The  first  stated,  that  the  defendant  offered  in  evi- 
dence the  deposition  of  Patrick  Cavan,  tending  to 
prove  that  wheat ^^o  the  amount  of  166/.  Zs.  \i)d.  had 
been  delivered  by  the  obligor  to  the  plaintiff,  on  ac- 
count of  the  bond,  and  sundry  debts  due  to  Kirk  and 
Moffett  bad  been  assigned  to  the  plaintiff  in  full  dis- 
charge  of  the  bond ;  and  that  the  plaintiff  had  indulged 
some  of  the  debtors  until  the  debts  were  barred  by  the 
statute  of  limitations.  That  notice  was  given  to  the 
plaintiff's  attorney,  that  the  deposition  would  be  taken 
on  the  8th  of  August,  1801,  and  if  not  taken  in. one 
day,  that  the  commissioners  would  adjourn  from  day 
to  day  until  it  should  be  finished,  and  that  he  agreed 
that  it  might  be  taken  on  that  day,  whether  he  attended 
or  not;  but  did  not  assent  or  object  to  its  being  taken  / 

on  any  other  day.  That  the  commissioners,  to  whom 
the  dedimus  was  directed,  met  on  the  8th  of  August, 
1801,  and  adjourned  to  Monday  the  10th,  and  from 
the  lOt^  to  the  11th,  from  the  11th  to  the  12th,  and 
from  the  12th  to  the  19th,  when  the  deposition  was  ta- 
ken. That  the  plaintiff's  attorney  did  not  attend  on 
the  ath,  or  any  of  the  other  days,  and  had  no  notice  of 
the  several  adjournments. 

That  the  defendant  also  offered  to  prove  by  Archi- 
bald M^L.ain,  that  the  plaintiff's  attorney,  after  the  de- 
position was  taken,  read  it,  but  did  not  then  object  *to  *  295 
its  being  read  in  evidence ;  and  that  the  said  Patrick 
Cavan  died  before  the  trial.  To  the  reading  of  this 
deposition  the  plaintiff  objected,  but  the  court  suffered 
it  to  be  read.  , 

2.  The  2d  bill  of  exceptions  stated,  that  the  plain- 
tiff prayed  the  court  to  instruct  the  jury,  that  the  de- 


r 
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Buddieum  fendant  was  not  entidtd,  On  the  plea  of  paymentf  ta 
KH^        discount  the  bonds  and  notes  assigned  to  the  plaintiff, 

as  mentioned   in   the  deposition  of  Cavan,  unless  it 

should  appear  to  the  jury  that  the  same  had  been  c(d* 
lected  by  the  plaintiff;  which  instruction  the  court  re** 
fused  to  give,  but  directed  the  jury,  that  the  deposition 
was  competent  evidence  to  be  offered  in  proof  of  a  dis- 
count o,n  the  plea  of  payment. 

JB.  J.  LeCy  for  the  plaintiff  in  error,  contended, 

1.  That  the  deposition  was  irregularly  taken,  inas* 
much  as  a  notice  to  take  a  deposition  on  the  8th,  is  not 
notice  to  take  it  on  the  19th  ;  and  although  notice  was 
given,  that  if  the  deposition  was  not  taken  on  the  8th, 
the  commissioners  would  adjourn  from  day  to  day^  yet 
in  this  case,  they  adjourned  over  from  the  12th  to  the 
19th,  without  giving  new  notice.  Besides,  the  notice 
in  this  case  is  to  the  attorney  at  law^  and  not  to  an  at- 
torney in  fact.  If  it  be  said,  that  ah  attorney  at  law 
may  bind  his  client,  by  an  agreement  relative  to  any 
matter  in  the  proceedings,  or  trial  of  a  cause,  yet,  the 
assent  of  the  attorney  only  went  to  the  taking  the  depo- 
sition on  the  8th  of  August,  and  not  on  any  subsequent 
day» 

2.  It  was  no^  competent  for  the  defendant  to  prove 
that  assent,  by  the  testimony  of  Archibald  M^Lain, 
who  was  his  guardian  of  record,  and  answerable  for 
costs* 

3.  The  matter  contained  in  the  deposition  was  not 
competent  evidence  upon  either  of  the  issues.  It  cer- 
tainly was  not  evidence  of  a  release  under  seal;  and 
the  assignment  would  not  be  a  payment,  unless  it  pro- 
duced the  money  to  the  plaintiff.  If  any  thing  but 
money  is  relied  upon  as  satisfaction  of  a  bond,  it  must 
be  pleaded  by  way  of  accord  and  satisfaction,  and  not 

0  OOA         *^^  payment.    One  bond  cannot  be  pleaded  in  discharge 
^^         of  another,  a  fortiori  cannot  an  assignment  of  a  bondt 
i  Burr.  9.  Rhodes  v.  Barnes* 

<S1mmff,  ibr  the  defendant. 

1.  If  the  plaintiff  had  not  notice  of  the  time  of  ta- 
king the  deposition,  it  was  his  own  fault,  or  that  of  his 
attorney.  The  attorney,  having  received  and  acknow- 
ledged notice  for  the  8th  of  August,  was  bound  to  at- 

r    ' 
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UnA;  atid  if  he  had  attended,  he  Would,  o(  cdurstf,  itaddicum 
have  had  notice  of  the  adjournment.  This  want  of  Kirk. 
notice,  therefore,  is  to  be  attributed  to  his  own  negli-  "  ■'  "' 
gence.  But  if  the  notice  was  insufficient^  the  court, 
under  the  circumstances  of  the  case,  did  not  err  in  ad- 
mitting the  deposition.  When  the  plaintiff's  attorney 
read  the  deposition,  he  did  not  object.  By  his  silence 
he  lulled  the  defendant  into  security,  at  a  time  when, 
if  the  objection  had  been  made,  he  might  have  cor- 
rected the  mistake,  by  giving  new  notice^  and  taking 
the  deposition  de  novo*  But  instead  of  that,  he  con- 
cealed his  objection  until  the  deponent  was  dead,  and 
when  he  knew  that  the  defendant  would  totally  lose 
the  benefit  of  his  testimony.  In  such  a  case  the  court 
will  say,  that  the  silence  of  the  attorney,  when  he  read 
the  deposition,  was  a  waiver  of  the  notice. 

2.  As  to  the  second  objection,  that  Archibald 
M^Lain  was  not  a  competent  witness,  because  he  was 
the  guardian  of  the  defendant.  It  does  not  appear 
upon  the  record,  that  the  witness  was  the  same  Archi- 
bald M^Lain,Vho  was  the  guardian.  And  besides,  it 
appears,  that  before  the  trial  the  defendant  himself  was 
of  age,  and  had  leave  to  appear  by  attorney. 

3.  As  to  the  objection,  that  the  matter  of  the  depo- 
mttoh  was  not  competent  evidence  on  the  issues.  The 
court  did  not  say  it  was  complete  proof  of  payment, 
but  that  it  was  matter  proper  to  be  left  to  the  jury  upon 
the  plea  of  paymetit,  and  from  which  a  paymept  might 
be  inferred. 

^MarchU  ♦297 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect:  \_ 

This  case  comes  up  on  two  bills  of  exceptions. 

1st*  As  to  the  notice  of  taking  the  deposition-; ..  and, 

2d.  As  to  its  applicability. 

1.  As  to  the  notice.  There  are  two  modes  of  taking 
depositions  under  the  act  of  congress.  By  the  firsts 
notice  in  certain  cases  is  not  necessary,  but  the  form» 
prescribed  must  be  strictly  pursued.  This  deposition 
is  not  taken  under  that  part  of  the  act.  By  a  subae- . 
quent  part  of  the  section,  depositions  may  be  taken  by 

Vol.  HL      •  •         Nu 
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Baddieum    dediTMis  potestatem^  according  to  common  usage.  •  Tiwr 
Kirk,       laws  of  Virginia,  therefore,  are  to  be  referred  to  on  the 
*  subject  of  notice.     Those  laws  do  not  authorize  no- 

tice to  an  attorney  at  law.  The  word  attorney^  in  the 
act  of  assieii^bly,  means  attorney  in  fact.  An  attorney 
at  law  is  not  compellable  to  receive  notice  ;  but  be  may 
consent  to  receive,  or  lie  may  waive  it,  and  shall  not 
afterwards  be  permitted  to  object  the  want  of  it.  But 
this  deposition  was  not  taken  agreeably  to  the  notice 
received.  The  commissioners  did  not  adjourn  from 
day  to  day  ;  but  passed  over  the  intermediate  time  be- 
tween the  12th  and  the  19th  of  August. 

Tliis  circumstance,  however,  is  not^  by  the  court, 
deemed  fatal,  under  the  particular  circumstances  of  this 
case,  though  without  those  circumstances  it  might,  per- 
haps, be  so  considered.  The  agreement  that  the  de- 
position might  be  taken,  whether  the  attorney  were  pre- 
sent or  absent ;  his  subsequent  examination  of  the  de- 
position, without  objecting  to  the  want  of  notice,  and 
the  death  of  the  witness,  were  sufficient  grounds  for 
the  defendant  to  believe  that  the  objection  would  be 
waived. 

2.  The  objection  to  the  competency  of  M^Lain  is 
totally  unfounded,  as  it  does  not  appear  upon  the  re- 

^  298         cord  "^that  he  was  the  guardian ;  and  especially,  as  the 
defendant  became  of  full  age  before  the  trial. 

3.  The  objection  to  the  applicability  of  the  deposition 
is  also  void  of  foundation.  For  although  it  was  not 
conclusive  evidence,  it  was  still  admissible. 

The  court  is,  therefore,  of  opinion,  that  there  is  no 
error  in  the  judgment  below. 

Judgment  affirmed. 


DOUGLASS  &  MANDEVILLE  i;.  MCALLISTER. 

upoil^^'lury  ERROR  to  the  Circuit  court  of  the  district  of  Co- 
trial,  18  bound  lumbia,  in  an  action  of  assumpsit,  for  not  delivering 
^°.  .^''®-  »»*  flour  according  to  contract. 

opinion,  if  re-   *^^  o 

quired}    upon 

kny  point  relevant  to  the  issue. 

In  estimating;  damages  for  the  breach  of  a  contract  to  deliver  floar,  the  jury  are  to  as< 
cei'tain  the  value  of  the  flour  ^n  the  day  wheu  the  cause  of  action  arose.    Semh, 
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The  transcript  of  the  record  contained  a  bill  of  ex-     Dougtaas 
eeptions,  which  stated,  that  the  plaiQtifF  oiFered  in  evi-    M<Anister. 
dence  the  following  writing,  addressed  by  the  plaintiff    — — 
below,  to  the  defendants,  the  present  plaintiffs  in  error, 
viz. 

**  Will  you  receive  my  flour  on  the  following  terms, 
viz.  Whenever  a  load  of  flour  is  delivered,  should  any 
cooperage  be  wanting,  you  charge  it  to  the  wagoner, 
and  deduct  it  from  the  carriage.  You  will  credit  n>e 
with  the  highest  market  price  at  the  time  of  delivery, 
and  note  it  on  the  receipt ;  and  any  balance  of  flouir 
that  may  remain  in  your  hands  unpaid  as  it  is  deliver- 
ed, you  will  pay  me  when  I  send  for  it,  or  deliver  as 
much  flour  as  is  coming  to  me,  at  my  option.  It  is  un- 
derstood^  that  in  case  the  flour  is  delivered,  storage  is 
to  be  allowed  or  charged  at  sixpence  per  barrel. 

**  Agreed.  Given  under  our  hands,  Alexandria, 
April  27th,  1803. 

(Signed)         ^^  Douglass  Sc  Mandeville. 

"  Jqan  M'Allister.'^ 

*The  defendants  had  received  from  the  plaintiff  408  *  299 
barrels  of  flour  under  that  contract,  and  the  plaintiff 
made  his  election,  and  demanded  the  flour  of  the  de- 
fendants on  the  14th  of  October,  1803.  No  final  an- 
swer was  made  by  the  defendants  to  the  demand  till 
the  19th  of  November;  but  the  intermediate  time  was 
given  to  them  to  consider  of  the  demand,  and  make 
propositions  of  compromise.  No  compromise  being 
made,  and  the  flour  not  being  delivered,  this  action 
was  commenced  on  the  21st  of  the  same  month.  It 
did  not  appear  that  any  answer  was  given  to  the  plain- 
tifPs  demand.  At  the  trial,  the  plaintiff  offered  evi- 
dence to  the  jury  of  the  price  of  flour  on  the  19th  and 
21st  days  of  November,  the  price  being  the  same  on 
both  days,  and  contended  to  the  jury  only  for  that  price. 
Whereupon,  the  counsel  for  the  defendants  prayed  the 
court  to  instruct  the  jury,  that  in  estimating  the  com- 
pensation for  the  non-delivery  of  the  said  flour,  they 
should  be  governed  by  the  price  of  that  article  on  the 
day  the  plaintiff  signified  his  option,  and  made  his  de- 
mand under  the  contract,  to  have  the  flour  specifically 
delivered  to  him ;  and  further  prayed  the  court,  in  case 
the  aforesaid  instruction  was  not  given,  to  directthe  jury 
by  what  rule,  in  point  of  time,  they  are  to  take  the 
price  of  flour  in  the  estimation  of  the  damages,  sus*- 
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I'^^i^    tained  by  the  plaintiff,  by  reason  of  the  breach  of  the 
McAllister.  Contract.     But  the  court  being  divided  in  opinion  upon 
■  those  points,  (two  judges  only  being  present,)  did  not 

give  the  instructions  as  prayed,  wherefore  the  defend- 
ants excepted,  &c. 

The  jury  found  a  verdict  for  the  plaintiff,  for  2,159 
dollars  and  48  cents,  upon  which  judgment  was  rendered 
accordingly,  and  the  defendants  brought  their  writ  of 
error. 

The  question  before  this  court  was,  whether  die  court 
below  ought  to  have,  given  the  instructions  prayed  for 
by  the  plaintiffs  in  error. 

This  question  was  submitted,  without  argument,  by 
Swanriy  for  the  plaintiffs  in  error,  and  JS.  J.  Lee^  for  die 
defendant. 

♦  300  ^February  17. 

Marsball,  Ch.  J.  The  error  complained  of  is, 
that  the  circuit  court  did  not  give  an  opinion  on  a  point 
proposed.  The  court  was  certainly  bound  to  give  an 
opinion,  if  requiredy  upon  any  point  relevant  to  the 
issue. 

It  appears,  from  the  facts  stated,  diat  the  cause  of 
action  did  not  accrue  until  the  19th  of  November, 
when  the  negotiation  fqr  a  compromise  was  broken  off. 
A  tender  of  the  flour  at  any  time,  after  the  14th,  and 
before  the  19th,  would  have  been  a  compliance  with  the 
contract. 

As  die  pliuntiff  claimed  no  more  than  the  price  of 
(he  flour  on  the  19th,  and  as  the  refusal  of  the  court  to 
instruct  the  jury  did  not  alter  the  verdict^  which  was 
for  the  price  on  that  day,  and  was  for  the  same  amount 
as  if  the  opinion  had  been  given,  there  is  no  error  of 
which  the  defendants  could  complain. 

Judgipent  affirmed,  with  costSf 

SIMMS  AND  WISE  v.  SLACUM- 

fJ^^ihe^Jff.     ERROU  to  the  circuit  court  of  the  district  of  Co- 
son  rules  UQ-  lumbia,  in  an  action  of  debt  brought  by  Siacun^,  as  as* 

fierthe  insoU 

TCttt  set  of  Virginias  ftHfaou|h  obtained  byfraudy  is  a  discharge  in  duecourte  oj  lawgvA 

Upqi)  s^cl^   4i8mi|;$  10  apUoi^  $9Jk  be  «i)8taiBed  npoq  the  ftru^  bqund^  bowf* 
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M|^eeof  Charle$  Turner^  fierjeant  of  the  court  of  Hus-  Simmt 
tings  of  Alexandria,  upon  a  prison  bounds  bond^  in  which  siacum. 
Simms  was  the  principal  and  Wise  the  surety.  » 

The  condition  of  the  bond  was  as  follows  :  ^^  Whereas 
Jesse  Simms,  in  gaol  and  custody,  by  virtue  of  a  writ  of 
capias  ad  satisfaciendum^  sued  out  of  the  clerk's  office 
of  the  court  of  Hustings,  holden  in  Alexandria,  dated 
the  12th  day  of  August,  1800,  at  the  suit  of' George 
Slacum,  assignee  of  Charles  Turner,  serjeant  of  the 
court  of  Hustings  aforesaid,  for  the  sum  of  1,285 
dollars  and  45  ^cents,  including  all  legal  costs  at  ^  aqi 
the  time  of  the  caption  aforesaid,  having  prayed  the 
benefit  of  the  prison  rules,  as  laid  out  and  bounded  by 
or4er  of  the  court  of  Hustings  aforesaid,  and   having  ^ 

tendered  the  above  bound  Peter  Wise,  junior,  as  sure- 
ty for  the  same,  agreeable  to  an  act  of  the  general  as- 
sembly in  that  case  made  and  provided. 

^^  Now,  if  the  said  Jesse  Simms  do  well  and  truly 
keep  himself  within  the  prison  rules,  as  laid  out  and 
bounded  by  the  court  of  Hustings  aforesaid,  and  from 
thence  not  depart,  until  he  shall  be  discharged  by  due 
course  of  laWy  or  pay  the  aforesaid  sum  of  1,285  dol- 
lars and  45  cents  to  the  aforesaid  George  Slacum^  as- 
signee of  Charles  Turner,  serjeant  aforesaid,  then  the 
above  obligation  to  be  void,  or  else  to  remain  in  full 
force,"  &c. 

The  pleadings  were  finally  brought  to  this  issue, 
whether  Simms  did  depart  from  the  prison  rules  without 
being  discharged  bt^  due  course  of  law  ? 

At  the  trial,  three  bills  of  exceptions  were  taken  by 
the  defendants ;  but  the  only  question  decided  by  this 
court  arose  upon  the  third ;  which  stated,  that  after  the 
execution  of  the  bond,  Simms  was  discharged  by  a 
warrant  from  two  justices  of  the  peace,  under  the  au- 
thority of  the  insolvent  act  of  Virginia ;  and  that,  be- 
ing so  discharged,  and  not  before,  he  departed  out  of 
the  rules.  The  plaintiff  offered  evidence  to  prove  sun- 
dry acts  of  fraud  committed  by  Simms^  in  order  to  pro- 
cure the  discharge;  whereupon  the  counsel  for  the  de- 
fendants prayed  the  opinion  of  the  court,  and  their  in- 
struction to  the  jury,  that  if  they  should  be  of  opinion, 
from  the  evidence,  that  frauds  were  committed  indi- 
vidually by  Simms,  in  obtaining  his  discharge,  but 
without  the  participation  of  the  magistrates  who  granted 
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Simms      ^^^  ^xid  Without  the  participation  of  fVisCn  the  other  dc- 
Siacum.      fendant,  such  frauds,    so  committed  by  Simms,  could 
— —     not  so  far  vitiate  or  avoid  the  said  proceedings  under 
the  insolvent  act,  and  the    discharge  so  obtained  by 
Simms,   as  to  charge  Wise,  in  this  action,  for  a  breach 
of  the  condition  of  the  bond,  by  reason  of  Simms's  ha- 
ving left  the  prison  rules  by  virtue  of  such  discharge. 
Which  instruction  the  court  refused  to  give ;  but  were 
of  opinion,  and  directed  the  jury,  that  if  they  should 
be  of  opinion,  from   the  evidence,  that  any  fraud  was 
committed  by  Simms   alone,  in  obtaining,  or  for  the 
*  302         purpose  of  *obtaining,  the  said  warrant  of  discharge, 
though  without  the   concurrence  of  either  of  the  ma- 
gistrates, or  of  Wi$e<f  in  such  frauds  it  did  so  avoid  the 
discharge  so  obtained  by  Simms  as  to  charge  Wise  in  this 
action  for  a  breach  of  the  said  condition  by  reason  of 
Simms^s  having  left  the  prison  rules  by  virtue  of  such  a 
void  discharge.     To  which  refusal  and  instruction  the 
defendants  excepted. 

The  act  of  assembly  of  Virginia,  1 792,  c.  67.  cotI" 
cerninff  the  county  courts^  s.  15.  P.  P.  86.(a)  authori- 
zes the  county  and  corporation  courts'  to  lay  cut,  and 
mark  the  "  bounds  and  rules'*^  of  their  respective  prisons; 
and  declares,  that  "  ^vtry  prisoner  not  committed  for 
treason  or  felony,  giving  good  security/  to  keep  within 
the  said  rules,  shall  have  liberty  to  walk  therein,  out  of 
the  prison,  for  the  preservation  of  his  or  her  health, 
and  keeping  continually  within  the  said  bounds,  shall 
be  adjudged  in  law  a  true  prisoner." 

The  act  of  1 792,  c  79.  concerning  the  escape  ofpri' 
sonerSy  s.  2.  P.  P.  119.  provides,  that  if  a  prisoner, 
having  given  security  for,  and  obtained  the  liberty  of, 
the  prison  rules,  shall  escape  and  go  out  of  the  same, 
the  sheriff  shall  immediately  apply  to  a  justice  of  the 
peace  for  an  escape  warrant  to  retake  the  prisoner,  and 
give  notice  thereof  to  the  creditor,  and  assign  over  to 
the  creditor  the  bond  taken  for  the  liberty  of  the  rules, 
who  shall  be  obliged  to  receive  the  same;  and  the  cre- 
ditor may  proceed  to  take  his  debtor  upon  the  escape 
warrant ;  and  if  he  be  retaken  and  committed  to  gaol, 
the  sureties  in  the  prison  rules  bond  shall  be  discharged; 

(a)  P.P.  is  used  in  this  book  as  a  reference  to  Pleeufant  £{f  Pace't  e^fi** 
tfon  of  the  laws  of  Virgin iaj  pubhshed  in^  1803.  8vo. 
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but  if  the  debtor  be  not  retaken  on  the  warranty  and      Simm» 
committed,  the  sureties  are  liable  to  the  creditor.  And      siacum. 
the  sheriff  is  not  liable,  unless  the  sureties  were  insuffi-    — — 
cient  when  taken. 

By  the  1st  section  of  the  act,  the  escape  warrant 
must  be  upon  the  oath  of  the  sheriff,  or  some  other 
credible  person. 

.The  act  of  1793,  c.  151.  for  the  relief  of  insolvent 
debtors^  P.  P.  303.  authorizes  two  justices  of  the  peace 
to  discharge  insolvent  debtors,  and  provides,  that  no* 
tice  *shali  be  given  to  the  party  at  whose  suit  the  pri-  %  gQg 
soner  is  in  execution.  It  declares  also,  that  the  war- 
rant of  discharge  shall  be  sufficient  to  indemnify  the 
sheriff  against  any  action  of  escape.  Apdthat  the  prisoner 
shall  not  be  again  imprisoned  upon  any  judgment  ob- 
tained previous  to  his  taking  the  oath,  unless  by  virtue 
of  a  ca.  sa.  issued  by  order  of  the  court  in  which  the 
judgment  shall  have  been  rendered. 

The  estate  of  the  insolvent  is  vested  in  the  sheriff* 
But  the  creditor  may,  on  scire  facias^  have  a  new  f»  feu 
to  seize  any  property  which  the  debtor  may  afterwards 
acquire. 

CI  Lee^  for  the  plaintiffs  in  error.  A  prisoner  in  the 
bounds  is  as  much  in  gaol  as  if  within  the  walls  of  the 
prison.  The  path  of  the  insolvent  debtor  was  provi- 
ded as  the  guard  s^gainst  fraud ;  but  the  bond  is  only 
a  substitute  for  walls  to  the  prison  bounds.  As  to  the 
surety^  a  discharge  by  a  competent  authority  is  con- 
clusive. 

The  warrant  of  discharge  is  an  indemnity  to  the 
sheriff,  whether  obtained  by  fraud  or  not.  The  act  of 
assembly  does  not  expressly  provide  that  it  shall  in- 
demnify the  surety  as  well  as  the  sheriff,  but  he  is  with- 
in the  same  reason. 

The  body  of  the  debtor  cannot  be  retaken,  unless 
by  order  of  the  court,  on  proof  of  fraud.  In  the  case  of 
fraud  in  the  debtor  alone,  the  remedy  of  the  creditor 
is  not  by  an  escape  warrant,  but  by  a  new  ca.  sa^ 
against  his  person,  or  2ifi*fa.  against  his  goods. 

The  sheriff  is  bound  to  discharge  the  prisoner  upon 
receipt  of  the  warrant ;  if  he  disobeys  it,  he  is  liable  to 
an  action  of  false  imprisonment ;  and  after  obeying  it, 
he  cannot  go  before  a  justice  of  the  peace,  and  swear  it 
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siromt     was  siti  eftcajse,  so  as  to  obtain  an  escape  wati^nt.    H 

sueam.     ^^  caonot  get  an  escape  warrant,  he  cannot  assign  die 

■  prison  rules  bond ;  tor  he  is,  by  the  act,  only  authori* 

zed  to  assign  it  when  an  escape  has  actually  happened* 

The  creditor  is  not  bound  to  take  an  assignment ;  nor 

can  he  demand  it«     When,  therefore,  the  debtor  is  di$« 

charged  by   a  competent  authority,  the  obligation  of 

the  bond  ceases.     It  iz  functus  officios  the  surety  is  no 

*  S04        longer  liable  for  an  escape,  and  is  *as  much  discharged 

as  if,  after  an  escape,  the  debtor  is  retaken  on  an  escape 

warrant,  and  committed  to  gaol. 

The  act  of  assembly  did  not  intend  that  the  bond 
should  give  the  creditor  a  new  security  for  his  debt,  or 
to  placf:  him  in  a  better  situation  than  he  would  be  if 
his  debtor  were,  to  remain  within  the  stone  walls  of  the 
gaol.  The  bond  was  intended  for  the  ease  and  benefit 
of  the  debtor. 

If  the  bond  is  a  security  against  the  fraud  of  the 
debtor,  there  are  no  bounds  to  the  responsibility  of  the 
surety. 

The  words  ^^  in  due  course  of  law,''  mean  by  autho* 
rity  of  law;   that  is,  by  a  competent  legal  authority* 

The  notice  required  by  the  act  to  be  given  to  the 
creditor,  is  to  enable  him  to  attend  and  show  ftaud  if 
he  can.  But  if  the  surety  is  answerable  for  fraud,  it 
would  be  more  for  the  interest  of  the  creditor  not  to 
show  the  fraud  at  that  time,  but  to  wait  until  it  hm  had 
the  effect  of  obtaining  a  discharge. 

If  a  judgment  at  law  is  obtained  by  fraud,  it  is  8^11 
a  valid  judgment  until  reversed. 

Swatm^  for  l^e  defendant  in  error.  In  Englandi  it 
is  settled,  that  a  discharge  ynder  an  insolvent  act  ttnist 
be  free  from  fraud  or  collusion,  and  in  every  re^>eet 
regular.  It  is  true  that  the  wartant  of  discharge  is 
prima  facie  evidence  of  a  due  discharge,  and  throws  the 
burden  of  proof  of  fraud  upon  the  other  party.  E^pm 
^  P.  167*  245»  But  fraud,  when  proved,  will  ^  avtnd 
evertfUnd  of  act»'*  1  Burr.  395  •  Bright  v.  Eynou. 

In  order  to  guard  a  creditor  against  the  risk  of  his 
debtor's  escape,  when  allowed  the  liberty  of  the  prison 
rules,  the  law  requires  that  the  debtor  should  bind  him^ 
seifm  a  penaby^  and  if  he  escapes^  he  is  as  much  liaMe 
at  law  for  the  penalty  as  his  surety  is,  and  the  surety  is 
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lis  much  bound  as  the  debtor.  The  one  is  bound  ex-  Bimma 
actly  as  the  other  is  bound.  If  the  penalty  is  forfeited  toacam. 
as  to  One,  it  is  forfeited  as  to  the  other.     Whatever  "^ 

would  make  Simms  liable  upon  the  bond,  would  make 
Wise  equally  ^liable.  If,  then,  Sitnms  had  voluntarily  ^  SOS 
escaped,  he  wpuld  have  been  liable  to  the  penalty  of  his 
bond.  But  a  discharge  obtained  by  fraud  and  imposi- 
tion is,  CIS  to  him  at  least,  void ;  otherwise  you  permit 
a  man  to  take  advantage  of  his  own  fraud;  for  if  the 
discharge  is  valid,  it  puts  an  end  to  his  obligation  upon 
his  bond*  A  discharge  obtained  by  fraud  is,  in  sub* 
stance,  as  much  an  escape,  as  if  the  prisoner  had  mere- 
ly gone  off  in  disguise,  or  imposed  upon  his  gaoler  by 
a  borrowed  dress.  But  it  is  a  maxim  of  law,  that  na 
man  shall  gain  an  advantage  by  his  own  fraud.  If  this 
fraudulent  discharge  dissolves  the  obligation  of  the 
bond,  Simms  gains  an  advantage  by  his  own  fraud ; 
therefore,  the  fraudulent  discharge  cannot  dissolve  the 
obligation  of  the  bond.  If  the  obligation  of  the  bond 
be  not  dissolved  as  to  Stmma^  it  is  not  as  to  Wtse^  for 
both  are  equally  bound* 

But  the  words  of  the  condition  of  the  bond  are,  tha^ 
Simms  shall  not  depart  therefrom  ^'  until  he  ahail  be  ^^ 
charged  by  due  course  of  law."  A  discharge  od- 
tained  by  fraud  and  imposition  is  not  a  discharge  in  due 
€(nirse  of  law;  on  the  contrary,  it  is  a  perversion  of  the 
course  of  law ;  the  law  is  turned  aside  from  its  due , 
course.  Shall  Simms  be  permitted  to  say  that  his  dis- 
charge, grounded  on  falsehood,  fraud  and  imposition,  is 
a  discharge  in  due  course  of  law.  If  Simms  cannot  say 
it.  Wise  cannot  say  it.  Wise  can  avail  himself  of  no  de- 
fence at  law  which  would  not  equally  avail  Simms* 

There  is  a  vast  difference  between  the  case  of  the 
sheriff  and  that  of  the  surety.  The  sheriff  is  bound  to 
obey  the  warrant.  AU-he  has  to  inquire  is,  whether  the 
justices  had  jurisdictioil*  He  is  only  the  officer  of  the 
law,  and  bound  to  execute  all  lawful  precepts.  Not  so 
the  surety.    He  is  a  volunteer.     He  undertakes  for  the  % 

good  faith  of  the  debtor.     He  substitutes  himself  in  his      .  ^ 
place,  to  the  extent  of  the  penalty. 

It  is  not  necessary  that  the  sheriff  should  swear  ao  es 
cape  before  he  can  assign  the  bond.     It  is  true  he  cannot 
ebUge  the  creditor  to  take  the  bond,  unless  an  escape  has 

Vsn.  m.  Oo 
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SimflM     iieen  «wom  to ;  but  there  is  nothing  in  the  law 
sum.     forbids  the  sheriff  to  assign  the  bond,  or  the  creiUtor  to 
■>  ■         receive  it  without  such  an  oath» 

♦  306  ^February  19. 

Marsh  ALL,  Ch«  J*  delivered  the  opinioa  of  the  ma* 
jority  of  the  court. 

This  case  depends  on  the  construction  of  an  act  of  the 
legislature  of  Virgpnia,  which  allows  the  prison  rules  to 
a  debtor  whose  body  is  in  execution,  on  his  giving  bond, 
with  sufficient  security,  not  to  go  out  of  the  rijles  or 
bounds  of  the  prison  $  that  is,  while  a  prisoner*  The 
condition  usually  inserted  is,  not  to  deput  therefrom  tiU 
he  shall  be  discharged  by  due  course  of  law,  or  shall  pay 
the  debt*  The  act  further  provides,  that  the  prisoner,  on 
delivering  a  schedule  of  his  property  on  oaUi^  to  a  tribu- 
nal constituted  for  the  purpose,  and  pursuing  certain 
steps  prescribed  in  the  law,  shall  be  discharged,  and  aU 
his  property  shall  be  vested  in  the  sheriff,  for  the  benefit 
of  uie  creditors  at  whose  suit  he  is  in  execudon. 

In  the  case  at  bar,  the  forms  of  the  law  were  observed, 
and  a  certificate  of  discharge  obtained,  after  which  the 
debtor  departed  from  the  rules.  Conceiving  this  dis* 
charge  to  have  been  obtained  by  fraud,  the  cre<litor 
brought  a  suit  upon  the  bond,  and  the  court  instructed 
the  jury,  that  if  a  fraud  had  been  practised  by  the  debtor, 
although  neither  the  justices  who  granted  the  certificate, 
nor  the  security,  partook  thereof,  yet  it  avoided  the  difr* 
charge,  and  left  the  security  liaUe  in  this  action*  To 
this  opimon  the  defendant's  counsel  excepted,  and  upoo 
diat  exception  the  cause  is  before  this  court* 

The  certificate  of  discharge  may  be  granted  either  by 
the  court  sitting  in  its  ordinary  character  for  the  transae- 
tion  of  judicial  busipess,  or  by  two  magistrates  who  are 
constituted  by  law  an  extraordinary  court  for  this  par- 
ticular purpose*  Whether  granted  in  the  one  mode  or 
ff,  the  other,  it  is  of  equal  vsdidity.    In  either  case,  die 

^  judgment  of  discharge  is  the  judgment  of  a  eourt,  and, 
as  such,  is  of  complete  obligation. 

The  judgments  of  a  court  of  competent  jurisdiction, 
idlhpugh  obtained  by  fraud,  have  never  been  ccmsidered 
as  absolutely  void ;  and,  therefore,  all  acts  performed 
under  them  are  valid,  sq  far  as  respects  third  persons* 
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A  ♦»hefiff  who  levies  an  execution  under  a  judgment      8»»«n« 
fraudulendy  obtained)  is  not  a  trespasser,  nor  can  the     siaoiim. 

person  who  purchases  at  a  sale  under  such  an  execution,       ' 

be  compelled  to  relinquish  the  property  he  has  purcha^ 
ded.  All  acts  performed  under  such  a  judgment  are 
valid  acts ;  all  the  legal  consequences  wnich  follow  k 
judgment  are,  with  respect  to  third  persons,  precisely  the 
same  in  one  obtained  by  fraud,  as  if  it  had  been  obtained 
fairly. 

When  the  person  who  has  committed  the  fraud  at- 
tempts to  avail  himself  of  the  act,  so  as  to  dischar^ 
himself  from  a  previously  existing  obligation,  or  to  ac* 
quire  a  benefit,  the  judgment  thus  obtained  is  declared  * 

void  as  to  that  purpose;  but  it  may  well  be  doubted 
Whether  a  penalty  would  be  incurred,  even  by  the  per- 
son committing,  the  fraud,  for  an  act  which  the  judg<* 
ment  would  sanction*  Thus,  if  a  debtor  taken  on 
mesne  process  escapes,  he  may  be  retaken  by  the  autho* 
rity  of  the  sheriff,  and  if  not  retaken,  the  sheriff  may 
be  liable  for  an  escape ;  but  if  he  fraudulently  obtains  a 
judgment  in  his  favour,  in  consequence  of  which  he 
goes  at  large,  it  has  never  been  imagmed  that  the  sheriff 
could  retake  him  on  suspicion  that  the  judgment  was 
fraudulent,  or  be  liable  for  an  escape  on  the  proof  of 
duch  fraud. 

Thus  too,  where,  as  in  Virginia,  an  injunction  has 
been  adjudged  to  discharge  the  body  from  confinement, 
if  a  debtor  in  execution,  by  false  allegations,  obtains  an 
injunction  whereby  his  body  is  discharged  from  prison, 
or  from  the  rules,  it  has  never  been  conjectured  that  the 
injunction  thus  awarded  was  void,  and  the  acts  perform- 
ed under  it  were  to  be  considered  as  if  the  injunction 
had  not  existed.  In  that  case,  it  would  not  be  alleged 
that  there  was  an  escape,  and  that  the  security  to  the 
bond  for  keeping  the  rules  was  liable  for  the  debt,  because 
the  discharge  was  fraudulendy  obtained;  but  the  dis* 
charge  would  have  all  its  legal  effects,  in  like  manner  as 
if  no  imposition  had  been  practised  on  the  judge  by 
whom  it  was  granted. 

The  judgment  rendered  in  his  favour  may  not  shield 
the  fraudulent  debtor  from  an  original  claim,  but  it  is 
believed  that  no  case  can  be  adduced,  where  an  act, 
which  is  the  legsd  consequence  of  a  judgment,  has  in  it- 
self created  a  new  responsibility,  even  with  respect  ^ 
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SuniBf      the  party  ^himself,  much  less  with  respect  ^to  third  per- 

3laoum*      "oo^  ^^^  d^  "^^^  participate  in  the  fraud. 
■  It  would  seem,  then,  upon  general  principles,  that  a 

debtor  who  has  departed  from  die  prison  rules  under  th^ 
authority  of  a  judgment  of  discharge  granted  in  due 
form  by  a  competent  tribunal,  has  not  committed  an  es- 
cape even  to  charge  himself,  much  less  a  third  person. 
Such  a  discharge  might  not  be  permitted  to  protect  him 
from  the  original  debt,  even  if  the  case  had  not  been 
particularly  provided  for  by  statute ;  but  the  act  of  de* 
parting  from  the  rules  after  being  thus  discharged,  could 
not  charge  him  with  a  new  responsibilit)^  to  which  he 
was  not  before  liable,  much  less  will  it  impose  on  his 
security  a  liability  for  the  debt.  Departing^Jpcmi  the 
rules,  after  being  discharged  in  due  course  of  law,  is  not 
a  breach,  of  the  condition  of  his  bond.  ^ 
:  This  opinion  receives  great  additional  strength  from 
those  arguments,  drawn  from  the  objects  and  provisions 
of  the  act,  which  have  been  forcibly  urged  from  the  bar. 

The  objects  of  the  act  unquestionably  are,  not  to  in- 
crease thei  security  of  the  creditor,  but  to  relieve  the 
debtor  from  close  imprisonment  in  the  confined  gaols  of 
the  country,  and  to  consult  his  health,  by  giving  him 
the  benefit  of  fresh  air.  But  as  this  indidgence  would 
furnish  the  means  of  escaping  from  the  custody  of  the 
officer,  and  thereby  deprive  the  creditor  of  his  person, 
it  was  thought  necessary  to  guard  against  the  danger 
which  the  indulgence  itself  created,  not  to  guard  against 
dangers  totally  unconnected  with  this  indulgence.  Secu-^ 
rity,  therefore,  ought,  in  reason,  to  be  required  against  a 
departure  from  the  rules  without  a  lawful  authority  so 
to  do,  because  the  means  of  such  departure  werejfor- 
nished  by  being  allowed  the  use  of  the  rules  ;  but  secu* 
rity  against  a  fraud  in  obtaining  such  authority  need  not 
be  required, .  because  the  means  of  practising  diat  frsuid 
^e  not  facilitated  by  granting  the  rules.  They  maj^  be 
used  by  a  debtor  in  close  gaol,  as  successfully  as  by  a 
debtor  admitted  to  the  rules* 

It  is  also  a  material  circumstance  in  the  construction 
of  the  ^ct,  that  ample  provision  is-  made  for  theveiy 
*  309  case*  *  A  new  capias  may  be  awarded  to  take  l3ie  per- 
son of  the  debtor.  This  remedy  is  not  allowed  in  the 
case  of  an  escape;  and  it  is  strong  evidence-that  the 
legislajture  did  not  contemplate  a  dqiartitre  Irom  the 
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rules^  under  a  certificate-^isaued  by  proper  authoritf ,      Simms 
as  an  escape;  that  the  remedy  given  the  creditor  is  com-      sfaieiim. 
petent  to  a  redress  of  the  injury,  replaces. him  in  the    '      '  ■  ■' 
situation  in  which  he  was  before  it  was  committed,  and 
is  not  founded  on  the  idea  that  there  has  been  an  escape. 

The  arguments  founded  on  the  provisions  respecting 
tbe  property  of  the  debtoi^,  also  bear  strongly  on  the  case* 
They  confirm  the  opinion,  that  a  departure  from  the  rules, 
under  a  certificate  of  discharge  granted  by  a  proper  tri* 
bunal,  ought  not  to  be  considered  as  an  escape.  So,  too, 
does  that  provision  of  the  act  which  requires  notice  to 
the  creditor,  and  not  to  die  security*  ^ 

Without  reviewing  the  various  additional  arguments 
which  have  been  suggested  at  the  bar,  the  court  is  of 
opinion,  that  upon  general  principles,  strengthened  by  a 
particular  consideration  of  the  act  itself,  a  departure 
from  the  rules  under  such  an  Authority  as  is  stated  in  the 
proceedings,  is  not  an  escape  which  can  charge  the  secu« 
rity  in  the  bond  for  jkeeping  the  prison  rules,  although 
that  authority  was  obtained  by  a  fraudulent  representa** 
tion  on  the  part  of  the  debtor,  neither  the  magistrates 
nor  the  security  having  participated  in  that  fraud. 

There  is  error,  therefore,  in  the  instruction  given  to 
the  jury,  as  stated  in  the  third  bill  of  exceptions,  for 
which  the  judgment  is  to  be  reversed,  and  the  cause  re* 
manded  for  further  trial. 

Judgment  reversed. 

Paterbon,  J.  As  to  the  third  exception,  which 
euEibraces  the  main  point  in  the  cause,  my  opinion  differs 
from  the  opinion  g£  the  majc»ity  of  the  court,  and  ac- 
cords with  the  direction  given  by  the  court  below.  The 
condition  of  the  bond  is,  <^  that  Simms  do  well  and 
truly  keep  himself  within  the  prison  rules,  and  thence 
not  to  depart  until  he  shall  be  discharged  by  due  course 
of  law,  or  pay  the  sum  of  1,285  dollars  and  45  cents  to 
George  Slacum,  "if^assignee,"  &c*  The  act  that  will  not  4tk  3X0 
exonerate  the  principal  will  not  exonerate  the  surety 
from*  the  obligation  which  they  have  entered  into ;  for 
the  surety  stands  on  the  same  floor  as  the  principal,  and 
assumes  die  like  character  of  responsibility,  in  regard  to 
the  terms  specified  in  the  condition  of  the  bond.  The 
benefit*  of  the  act  of  insolvency,  if  obtained  by  fraud 

peijury  on  the  part  of  Sim'ms,  will  be  unavailing,  and 
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Sfanrnt  Ilia  going  beyond  the  limits  of  the  prison,  in  conseque&cc 
Staeam.  ^^  under  colour  of  a  discharge,  thus  procured,  will  be  an 
"■  invalid  and  unwarrantable  departure*  Fraud  infects 
th^  decision;  and  the  legal  principle  is,  that  the  fraudu- 
lent person  shall  not  be  suffered  to  protect  himself  1^ 
his  own  fraudulent  act.  If  he  should,  then  a  judgment, 
which  is  laid  in  fraud,  will,  as  in  the  present  case,  operate 
to  the  extinction  of  a  legal,  pre-existing  obligation  or 
contract.  But  a  discharge,  fraudulently  obtained,  is  of 
no  virtue ;  of  no  operation ;  and  is,  in  truth  and  in  law, 
no  discharge ;  it  has  neither  legal  effect,  nor  even  legal 
existence  as  to  the  party  himself,  and  the  surety  who 
stands  in  his  shoes*  If  the  judgment  be  of  no  avail  as 
to  the  principal,  it  will  be  of  no  avail  as  to  the  surety; 
it  cannot  be  ineffectual  as  to  the  one,  and  operative  as  to 
the  other.  The  discharge  must  be  legal  to  be  valid,  and 
to  exonerate  the  surety  from  the  special  condition  of 
the  bond.  The  judgment  itself  is  a  fraud  on  the  law  ; 
and  I  can  discern  no  difference  between  the  debtor^s 
going  beyond  the  prison  bounds  voluntarily,  or  under 
colour  of  a  judgment  so  obtained  ;  except  that  the  latter 
is  a  case  of  deeper  die,  and  less  excusable  in  a  legal  and 
moral  view  than  the  former. 

Although  Simms  is  liable  to  be  imprisoned  by  virtue 
of  a  new  .process,  yet  he  may  have  gone  out  of  the  ju- 
risdiction of  the  court ;  or  if  not,  Slacum  wiH  be  depri- 
ved of  the  benefit  of  the  bond  which  Simms  and  Wise 
executed. 

The  sheriff  stands  on  different  ground  ;  for  he  is  ex- 
onerated from  all  liability,  by  an  express  provision  in 
llie  statute.     Besides,  if  the  justices  have  jurisdiction 
of  the  subject,  and  should  not  exceed  their  jurisdiction, 
it  is  not  incumbent  on  the  sheriff  to  examine  into  die 
regularity,  fairness,  and  validity  of  their  proceedings 
»  41 1         *      judgment  J  he  looks  at  the  instrument  erf  discharge, 
*  3*1        which,  emanating  *from  a  competent  authority,  it  is  Ms 
duty  to  obey.     But  though  the  discharge  m«y  excuse 
the  sheriff,  as  an  ojQIicer  of  the  court,  it  will  not  excuse 
the  party,  nor  his  surety.    As  to  them^  it  is  inoperidve 
and  of  no  legal  efficacy. 
1 
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HARRIS  V.  JOHNSTON. 

ERROR  to  the  circuit  court  of  the  district  of  Co-  An  aodonotfi- 
lumbia,  sitting  at  Alexandria,  in  an  action  of  assumpsit^  ^\ned  cm^!m 
for  goods  sold  and  delivered,  and  money  had  and  re*  originfti   eon- 

€eived»  .old  anddel^*^ 

The  defendant  pleaded  the  general  issue,  and  upon  ered,  by  aper- 
the  trial  took  two  biUs  of  exceptions.  ^       ^iv^^n^ 

The  nrst  staged  that  this  action  was  commenced  on  u  ooDditioaai 
the  10th  of  July,  1801,  and  that  on  the  trial  the  plaintiff  El'^^Slid'"^ 
offered  evidence  of  the  sale  and  delivery  of  goods,  to  waj  Siat  note' 
the  amount  of  2,149  dollars  and  33  cents*  ^  Wii  of  pu^ 

That  the  defendant  offered  in  evidence  a  bill  of  par-  ^Jr*  7,*,uting 
eels  of  the  same  goods,  rendered  by  and  in  the  hand-  the  pods  as 
writing  of  the  plaintiff,  Johnston,  amounting  to  644/.  ^^^5^'  ifJSi 
16Sm  Virginia  currency,  containing  a  particular  account  eonoiiuive 
of  rum  and  sugar,  beginning  with  these  words :  *'  Mr*  ^^ns"*/  tb"  t 
Theophihis  Harris^  bought  of  Dunlap  &P  Johnston^'*  at  theVociWere 
the  foot  of  which  bill  was  the  following  receipt,  signed  ^^  ^^j?^ 
by  the  plaintiff:  "  Received  Messrs.  Clingman  and  J^^t^the  Aai 
Magaw's  note  for  the  above  sum,  payable  to  the  order  ^^icoomsuncei 
of  John  Towers^  or  order,  endorsed  by  John  Towers  JJ2ied1)y  ^I 
and  Theophilus  Harris,  payable  the  2d  April,  1798,roL 
when  paid,  received  in  full ;"  which  bill  was  rendered  ^[KSi*^^reihe 
to  the  defendant  by  the  plaintiff,  at  the  time  of  the  sale  sole  property 

and  delivery.  residll*"'* thi 

The  defendant  further  offered  evidence  to  prove,  «oie  pt'operty 
that  the  note  in  that  receipt  mentioned,  was  delivered  J^A  and  if  / 
•to  the  defendant  with  the  blank  endorsement  of  Towers,  from !o'to  sett 
and  by  the  defendant  endorsed  in  blank  to  the  plaintiff,  D^t  part,  i 
at  the  time  of  the  sale  and  delivery  of  the  goods,  *and  ^'^.e'Son  Tor 
by  the  pl^tiff  afterwards  endorsed  to  one  John  Dunlap«  the  -whole  in 
who,<on  the  19th  of  April,  1798,  brought  suit  thereon  »>"o^n  nam^ 
agaixlst  the  present  defendant,  Harris,  in  the  court  of  312 

Hustings,  in  the  town  of  Alexandria,  upon  his  endorse-  of  rpromSso* 
ment,  atriHng  out  the  name  of  the  plaintiffs  Johnston^  ry  note,  paya- 
and  filling  up  the  defendant  Harris's  endorsement  with  ^^^^  9J^«;. 
a  direct  assignment  from  Harris  to  Dur^lap*  That  ^ma,  main- 
tipon  that  suit  judgment  was  rendered,  by  the  court ^»«J  ««tion 
of  Hustings,  for  Dunlap  against  Harris,  from  wliich  tiie  note,^ 
judgment  he  appealed  to  the  Dumfries  district  court,  gainst  a  re- 
where  the  j^dgment  of  the  court  of  Hustings  was  re-  SuhTnT^^ 
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Harris      ytned^(a)  and  Dunlap  appealed  from  the  judgment  of 
JobnttoD.    ^^  district  court  to  the  court  of  appeals,  where  the 
■    judgment  of  the  district  court  was  affirmed. 

Ilie  defendant,  on  the  trial  of  the  present  suit,  also 
offered  evidence  to  prove  that  the  Said  John  Dunlap, 
on  the  19th  of  April,  1798,  also  commenced  suit 
against  Towers,  upon  his  endorsement  of  the  same  note, 
which  suit  is  still  pending  in  the  court  below.  That  the 
said  John  Dunlap  is  the  same  Dunlap  whose  name  is 
mentioned  at  the  head  of  the  bill  of  parcels  aforesaid, 
and  who  is  still  living. 

Whereupon,  the  defendant  praved  the  court  to  in- 
struct the  jury,  that  upon  proof  of  these  circumstances, 
the  plaintiff  could  not  recover  in  this  action  for  goods 
sold  and  delivered ;  and  that  from  the  bill  and  receipt, 
given  as  aforessud,  the  transaction  must  be  considered 
as  a  joint  contract*  Which  instruction  the  court  refused 
to  give,  as  prayed,  but  directed  the  jury,  that  the  bill 
of  parcels,  before  mentioned,  is  evidence  (but  not  con- 
elusive)  of  a  joint  contract  of  sale  for  the  rum  and  su-^ 
•  Qi  Q  S^  ^  ^^^  ^^^^  ^^^  plaintiff  may  explain  the  transaction  by 
•^a3  parol,  or  other  evidence,  to  prove  that  he  *was  the  sole 
owner  of-  the  sugar,  and  tjiat  the  said  Dunlap  was  the 
sole  owner  of  the  rum,  and  that  the  contract  for  the  sale 
of  the  sugar  was  made  with  the  plaintiff  in  his  own  right, 
and  that  the  contract  for  the  sale  of  the  rum  was  made 
with  him  as  agent  for  Dunlap.  But  if  the  plaintiff  should 
produce  no  such  explanatory  evidence,  he  could  not 
maintain  the  present  action. 

And  the  court  further  instructed  the  jury,  that  if 
they  should  be  satisfied  that  the  contract  of  sale  was 
made  with  the  plaintiff  alone,  and  that  part  of  the 
goods  was  the  sole  property  of  the  plaintiff,  and  that 
the  residue  was  the  sole  property  of  Dunlap^  and  that 
the  plaintiff  had  authority  from  Dunlap  ta  sell  such  re- 
sidue ;  then  the  plaintiff  had  a  right  to  recover  judg- 
ment in  this  action  against  the  defendant,  for  the  whcde 
amount  of  the  goods  so  sold  and  delivered ;  and  that 

(a)  It  was  understood  and  admitted  by  the  eoansel  on  both  sides,  that 
the  judgment  was  reyersed  beeause .  the  eourt  was  of  opinion  that,  in 
Virginia,  the  holder  of  an  endorsed  promissory  note,  payable  to  order, 
eannot  strilce  out  an  intermediate  blank  endorsement,  and  fill  up  the  blank 
endorsement  of  a  remote  endorsor,  with  an  order  to  ]>ay  the  money  to 
himself ;  and  that  the Jiolder  cannot  msuntain  an  aetion  i«ainst  any  of  the 
parties  to  the  note,  but  his  own  immediate  endorsor,  or  Uie  maker  of  the 
note. 


•' 
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the  other  facts  stated  are  not  sufficient  to  bar  the  plain"      Harris 

^ff*  ^  ^  Johatkon. 

The  2d  bill  of  exceptions  in  the  present  cause  stated,    — — • 
that  the  plaintiff  produced  a  witness,  who  proved,  that 
the  sale  of  the  goods  was  made  in  the  store  pf  Dunlap, 
where  the  goods  were  deposited ;  that  he  never  knew 
Dunlap  to  claim  any  title  to  the  sugar,  nor  the  plaintiff  ' 
to  the  rum,  and  that  previous  to  the  sale,  Dunlap  claim- 
ed the  rum  as  his  separate  property,  and  the  plaintiff 
claimed  the  sugar  as  his   separate  property ;  and  that 
Dunlap  requested  the  plaintiff  to  sell  the  rum  with  the 
plaintiff's  sugar.     Whereupon  the  defendant  prayed  the 
court  to  instruct  the  jury,  that  the  evidence  so  offered 
was  not  competent  to  contradict  or  explain  the  pur- 
port of  the  bill  of  parcels  and  receipt,  or  to  show  that 
the  plaintiff  sold  part  of  the  goods  as  his  separate  pro- 
perty, and  the  residue  as  agent  of  Dunlap;  and  that  it 
did  not  amount  to  proof  of  such  several  property  and 
agency,  as  could  enable  the  plaintiff  to  recover  in  this 
action,  for  the  whole  of  the  goods  sold* 

Which  instruction  the  court  refused  to  give  ;  but  in- 
structed the  jury,  that  the  declarations  of  Dunlap,  or 
of  the  plaintiff,  or  the  request  of  either  of  them,  cannot 
be  given  in  evidence,  unless  the  defendant  was  present 
when  such  declaration  or  request  was  made. 

*A  verdict  being  rendered  for  the  plaintiff,  the  *  314 
defendant  moved  the  court  for  a  new  trial,  which  was 
refused,  and  the  court  ordered  the  clerk  to  deliver  up  to 
the  defendant  the  note  of  Cltngman  &?  MagaWy  endorse 
ed  by  Towers^  which  was  referred  to  in  the  receipt^  and 
which  was  filed  in  the  suit  of  Dunlap  v.  the  present  de^ 
fendant.{a) 

Upon  this  case  two  questions  arose. 

1st.  Whether  the  bill  of  parcels  was  conclusive  evi- 
dence of  a  joint  contract  of  sale,  and  of  the  joint  pro- 
perty of  Dunlap  and  Johnston  i 

r 

(a)  The  record  does  not  state  the  whole  order  of  the  court  upon  the 
motion  for  a  new  trial.  The  court,  upon  further  argument  and  consi- 
deration, being  doubtful  whether  the  plaintiff  could  suppoil  this  action 
until  he  had  got  back  the  note  from  Dunlap,  informed  the  plaintiff's 
counsel  that  they  would  grant  a* new  trial,  unless  the  plaintilf  would 
%ti  that  note,  and*  return  it  to  the  defendant,  and  also  obtain  a  release 
trom  Dunlap  to  Harris  of  all  right  of  action  for  the  rum  sold. 

Vol.  III.  P  P 
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Harris         2d.  Whether,  under  the  other  circumstances  of  the 
Johnston,     caec,  thc  plaintiflF  could  recover  in  this  action  \ 

C  Lee  and  Jones^  for  the  plaintiiF  in  error. 

1  •  The  bill  of  parcels  is  written  evidence^  purport- 
ing a  joint  contract,  and  cannot  be  contradicted  by 
parol. 

The  action  ought  to  have  been  joint.  The  bill  of 
exceptions  does  not  state  any  evidence  from  which 
the  jury  could  infer  that  part  of  the  goods  was  the 
sole  property  of  one,  and  the  residue  the  sole  property 
of  the  other.  The  circumstances  offered  to  prove  that 
fact  were  too  slight  to  justify  the  inference,  and  the 
court  ought  to  have  instructed  the  jury  to  that  effect. 

2.  The  contract  which  arose  on  the  sale  of  the  goods 
has  been  changed  to  a  special  contract,  to  pay  on  a 
certain  condition,  viz.  if  the  plaintiff  shall  use  due 
diligence  to  get  the  money  on  the  note,  and  shall  not 
succeed.  If  the  plaintiff  negotiates  the  note,  he  re- 
*  315  ceives  *its  value*;  he  is  paid  for  the  goods  soli;  he  has 
received  satisfaction,  and  can  never  resort  to  the  de- 
fendant, until  the  note  is  returned  to  the  plaintifl^  and 
he  has  taken  it  up,  and  offered  to  return  it  to  the  de- 
fendant. Whatever  woutd  prevent  the  plaintiff  from 
recovering  against  the  defendant  on  the  note,  would 
equally  prevent  him  from  recovering  on  the  contract 
for  goods  sold  and  delivered.  The  present  suit  was 
.  commenced  while  suits  were  depending  on  this  very 
note,  by  Dunlap  against  the  present  defendant,  and 
by  Dunlap  against  Towers.  The  defeiidant  cannot, 
at  the  same  time,  be  answerable  upon  the  note  and 
.  upon  the  original  contract  of  sale. 

The  order  which  the  court  made,  that  the  plaintiff 
should  deliver  up  to  the  defendant  the  note  which  had 
been  filed  in  the  case  of  Dunlap  v.  Harris,  did  not  aid 
the  judgment.  The  court  had  no  authority  to  make 
such  an  order ;  the  note  was  the  property  of  Dunlap, 
and  not  of  the  plaintiff.  But  the  note  was  of  no  use 
to  the  defendant.  It  was  barred  by  the  act  of  limita- 
tions, and  that  by  the  conduct  of  the  plaintiff. 

In  the  case  of  Kear slake  v:  Morgan^  S  T.  R.  SIZ*  it 
is  admitted  by  the  counsel  on  both  sides,*  that  if  a  ne- 
gotiable note,  given  for  a  prior  simple  contract  debt^ 
be  endorsed  over  by  the  plaintiff,  and  is  outstanding, 
the  plaiiuiff  cannot  recover  upon  the  original  contract. 
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In  the  present  case,  it  must  be  presumed  that  the  plaui-  li^TtU 

tiff  received  value  for  the  note,  when  he  passed  it  to  Johnston. 

Dunlap,  and  it  does  not  appear  that  he  has  ever  been  ■  ■    ■     * 
obliged  to  refund. 

Stvanrij  £•  J*  Lee^  and  Simmsy  contra.  It  does  not 
appear  that  the  note  was  not  returned.  But  this  court, 
in  the  case  of  ClarAei^  Toung^  ante^  vol.  1.  p.  181.  had 
decided  that  it  is  not  necessary,  in  such  a  case,  to  re- 
turn it.  So  in  the  case  of  Puckford  v.  Maxwell^  6  T. 
i?.  53.  the  court  said,  that  "  in  cases  of  this  kind,  if 
the  bill,  which  is  given  in  payment,  do  not  turn  out  to 
be  productive,  it  is  not  that  which  it  purports  to  be, 
and  which  the  party  receiving  it  expects  it  to  be,  and, 
therefore,  he  may  consider  it  as  a  nullity,  and  act  as  if 
no  such  bill  had  been  given  at  all.''  The  same  point  is 
*al80  decided  in  1  Esp.  Rep.  S.  and  7  T.  S.  64.  Owen'  *  316 
son  V.  Morse* 

The  question  of  negligence  does  not  arise  in  this 
case.  The  reason  of  the  admission  in  the  case  of 
Kearslake  v.  Morgan^  that  if  the  note  was  outstanding, 
the  plaintiff  could  not  recover  upon  the  original  cause 
of  action,  is,  that  the  defendant  would  be  liable  to  be 
sued  upon  it.  The  words  are,  *'  if  he  may  be  sued  upon 
it  by  a  third personJ*^  But  here  the  record  itself  shows 
that  Harris  could  not  be  sued  upon  it  by  a  third  per- 
son, being  only  liable  to  the  present  plaintiff,  who  was 
his  immediate  endorsee,  that  point  having  been  deci- 
ded in  the  court  of  appeals  in  Virginia,  upon  this  very 
note.  As,  therefore,  Harris  is  liable  upon  the  note  to 
the  present  plaintiff  only,  and  as  he  will  not  be  liable 
to  him  on  the  note,  in  case  he  recovers  in  the  present 
action^  it  is  the  same  thing  as  if  the  note  had  been  ta- 
ken up  by  the  plaintiff,  and  ready  to  be  delivered  to  the 
defendant. 

yonesj  in  reply,  admitted,  that  modern  decisions 
have  laid  down  the  law  broadly,  that  if  the  note  or  bill 
is  not  honoured,  it  is  of  no  avail ;  but  it  is  otherwise, 
if  the  note  or  bill  be  negotiated ;  it  is  then  a  payment 
until  returned. 

In  the  case  of  I'oung  is?  Clarke^  the  plaintiff  had  not 
negotiated  the  bill,  and  the  parties  answerable  to  Clarke 
were  insolvent. 
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HwrU  The  liability  of  the  defendant  to  a  suit  by  a  third 

Johnston,     pcrson,  On  the  note,  is  not  the  only  ground  of  the  opi- 

■  nion  in  Kearslake  v.  Morgan.     Another  ground  is,  that 

the  defendant  may  have  the  benefit  of  the  note  against 

the  parties  answerable  to  him. 

But,  if  the  present  defendant  is  not  liable  to  be  sued 
on  the  note  in  the  name  of  a  third  person,  yet  Dunk^ 
may  sue  him  upon  it,  in  the  name  ai  Johnston.(a) 

♦  317  ^February  19. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
coiu-t. 

This  case  comes  up  on  two  exceptions  taken  to  opi" 
nions  given  in  the  circuit  court. 

The  plaintiff  in  the  court  below  had  sold  to  the  de- 
fendant in  that  court,  certain  goods,  wares  and  mer- 
chandise, of  which  he  had  given  him  a  bill,  headed 
with  the  words,  ^^  Mr.  Theophilus  Harris,  bought  of 
Dunlap  &  Johnston,"  &c.  At  the  foot  of  this  bill  of 
parcels  was  the  following  receipt :  ^^  Received 
Messrs.  Clingman  &  Magaw's  not^  for  the  above  sum, 
payable  to  the  order  of  John  Towers  or  order,  endorsed 
by  John  Towers  and  Theophilus  Harris,  payable  2d 
April,  1798,  when  paid,  received  in  full." 

This  note  was  endorsed  in  blank  by  the  defendant 
in  error,  and  a  suit  was  instituted  upon  it  by  Dunlap 
•  against  Harris,  in  which  suit  he  ultimately  failed,  it 
being  the  law  of  Virginia,  that  on  a  note  an  action  by 
the  endorsee  can  only  be  maintained  against  the  draw- 
er, or  his  immediate  endorson 

The  defendant  below  objected, 

1st.  That  the  bill  of  parcels  was  conclusive  evidence 
of  joint  property  in  the  goods  sold  and  delivered,  and, 
therefore,  that  the  action  was  not  maintainable  in  the 
name  of  Johnston  alone. 

•  • 

(a)  Marsha  ll,  Ch.  J.    Not  if  Johnston  recoyen  in  the  present  soil. 

Jonet.  But  if  Danlap  has  a  right  to  the  note,  he  may  sue  in  equity,  and 
payment  by  Harris  to  Johnston  would  not  be  a  bar, 

Marshall,  Ch-  J.  Trae-  We  shall  consider  that  point  I  have  al- 
wi^s  been  of  opinion^  that  in  such  cases  a  suit  in  ehsncery  can  be  support* 
ed ;  though  I  ao  not  recoUect  any  case  in  vhieh  the  point  has  beeu  de- 
uided. 
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3d.  That  no  action  was  maintainable  on  the  original       HarrU 
contract,  the  plaintiff  below  having  endorsed  the  note     i^i.''; 

'-.'^,  .  ii.«  •«      Johnston. 

mentioned  m  the  receipt,  and  not  having  reacquired    «^-.— ^ 
any  property  in  it,  so  as  to  be  able  to  restore  it  to 
Harris. 

No  laches  are  imputed,  or  are  imputable,  to  the 
holder  of  the  note. 

*Both  these  points  were  decided  against  the  defendant         ^318 
below,  and  a  judgment  was  rendered  against  him,  from 
which  he  has  appealed  to  this  court. 

On  the  first  point  the  court  is  of  opinion  that  there  is 
no  error.  The  written  memorandum  was  not  the  con- 
tract, and  was  only  given  to  show  to  what  object  the  re- 
ceipt at  its  fooj:  applied.  It  is  not,  therefore,  a  bar  to  a 
disclosure  of  the  real  fact ;  it  is  not  conclusive  evidence 
of  joint  ownership  in  the  property  sold,  and  of  a  joint 
sale,  but  will  admit  of  explanation.  The  court,  there- 
fore, did  not  err  in  allowing  explanatory  evidence  to  go 
to  the  jury,  nor  in  allowing  the  jury  to  judge  of  the 
weight  of  that  evidence. 

On  the  2d  exception,  the  material  point  to  be  decided 
is,  whether  an  action  can  be  maintained,  on  an  original 
contract  for  goods  sold  and  delivered,  by  a  person  who 
has  received  a  note  as  a  conditional  payment,  and  has 
passed  away  that  note. 

Upon  principle,  it  would  appear  that  such  an  action 
could  not  be  maintained*  The  endorsement  of  the  note 
passes  the  property  in  it  to  another,  and  is  evidence  that 
it  was  sold  for  a  valuable  consideration. 

If,  ^fter  such  endorsement,  the  seller  of  the  goods 
could  maintain  an  action  on  the  original  contract,  he 
would  receive  double  satisfaction. 

The  case  cited  from  5  Term  Reports  appears  to  be 
precisely  in  point.  The  distinction  taken  by  the  counsel 
for  the  appellee,  that  in  this  case  Harris  «an  never  be 
sued  on  the  note  is  not  so  substantial  as  it  is  ingenious* 
Harris  has  a  right  to  the  note,  in  order  to  have  his  re- 
course against  his  endorsee,  and  Johnston  has  not  a  right 
to  obtain  satisfaction  for  the  goods  from  Harris,  while  he 
is  in  possession  of  the  satisfaction  received  from  Dun- 
lap.  In  the  case  quoted  from  Durnford  &f  East^  the 
liability  of  the  defendant  to  an  action  from  the  actual 
holder  of  the  note,  is  not  the  sole  ground  on  which  a 
disability  to  sue  on  the  original  contract  was  placed. 
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« 

Harris  That  disability  was  also  occasioned  *by  the  obvious  in- 
Johntton.  justice  of  allowing  to  the  same  person  a  double  satis- 
"~—  faction,  and  of  withholding  from  the  debtor,  who  had 
paid  for  the  note  before  he  could  endorse  it,  and  who 
would  be  compelled,  by  the  judgment,  to  pay  for  the 
goods,  on  account  of  which  he  had  parted  with  it,  the 
right  of  resorting  to  his  endorsor*  But,  if  it  was  in- 
dispensable to  show  that  Dunlap  has  a  remedy  against 
Harris,  it  is  supposed  that  the  holder  of  a  note  may 
incontestably  sue  a  remote  endorsor  in  chancery,  and 
compel  payment  of  it. 

The  case  of  Tmng  £j?  Clarke^  decided  in  this  court, 
does  not  apply,  because,  in  that  case,  the  plaintiff  below 
had  not  parted  with  his  property  in  the  note. 

The  court  does  not  think  that  the  order  (made  after 
the  judgment  was  rendered)  for  the  rendition  of  the 
note  to  the ,  defendant  below,  can  correct  the  error  com- 
mitted in  misdirecting  the  jury. 

The  judgment  is  to  be  reversed,  for  error  in  direct- 
ing the  jury  that  the  action  was  maintainable  on  the  ori- 
ginal contract,  after  the  note  received  as  conditional 
payment  had  been  endorsed. 


DIXON'S  EXECUTORS  v.  RAMSATS  EX^ 

ECUTORS. 

■ 

An  executor  ERROR  to  the  circuit  court  of  the  district  of  Co- 
uin*a  suTt^Tii  lumbia»  upon  a  judgment  in  favour  of  the  defendants, 
the  cUstrict  of  \ipon  a  general  demurrer  to  their  plea,  which  (after  oj/er 
S^teucw  S>f  *«  plaintiffs'  letters  testamentary)  stated^  that  the 
tamentary,  defendants*  testator,  at  the  time  of  majcirig  the  promises, 
l>rei^  ©oua*  ^^*  ^^^  from  thence,  always,  until  his  death,  resided  in 
try.  the  town  of  Alexandria,  in  the  county  of  Alexandria, 

th^"te8utoi^8  *"  ^^^  district  of  Columbia,  and  that  the  defendants 
personal  pro-  have  always  resided  in  the  same  town,  and  that  the 
perty  are  to  plaintiffs  have  not  obtained  probat  of  the  said  letters 

be    reg^Qiated  ^ 

by  the  laws  of 

the  eonntry  where  he  Uve^;  but  suits  for  those  rights  mast  be  governed  by  the  laws  of 

that  country  in  which  the  tribunal  is  placed.  ^ 

6 
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♦testamentary,  at  any  place  within  the  dbtrict  of  Colum-  ^^^o™'*  ^x- 
bia,  or  the  United  States  of  America.  v. 

Ramsay's  Ex- 

JS.  y.  Lee^  for  the  plaintiffs  in  error.     The  question    «!!l^!!l 
IS,  whether  the  plaintiffs  must  take  out  letters  testamen- 
tary in  the  district  of  Columbia,  before  they  can  main- 
tain an  action  as  executors. 

There  is  nothing  in  the  laws  of  Virginia,  which  re- 
quires that  letters  testamentary  should  be  there  taken 
out  upon  a  foreign  will,  provided  they  have  been  taken 
out  in  the  country  where  the  testator  lived  and  died. 
The  14th  section  of  the  act  of  Virginia,  P.  P.  162.  re- 
lates only  to  the  title  to  lands  under  a  will. 

If,  then,  there  is  nothing  required  by  the  laws  of 
Virginia,  the  right,  and  the  powers  of  the  executors, 
.  depend  upon  the  rules  of  the  civil  law,  and  the  law  of 
that  country  of  which  the  testator  was  a  subject. 

By  the  law  of  £ngland,  an  executor  may  commence 
suit  before  the  probat.     1  Com.  Dig*    2B  ac.  Abr.  413. 

The  very  naming  of  an  executor  is  a  disposition  to 
him  of  all  the  testator's  personal  estate,  for  he  comes 
in  loco  testatoris^  and  is  entitled  to  the  surplus,  after  pay- 
ment of  debts  and  legacies.  2  Bac.  Abr.  423.  He  de- 
rives all  his  power,  not,  like  an  administrator,  from  the 
government  of  the  country,  but  from  the  will  of  his 
testator. 

The  debts  due  to  the  estate  follow  the  person  of  the 
creditor,  not  that  of  the  debtor,  and  the  disposition  of 
them  is  to  be  governed  by  the  laws  of  that  country  of 
which  the  testator  was  a  subject.  2  B$s.  £5f  Pull.  229, 
230.  Bruce  V.  Bruce*  3  Fez.  jun.  200.  Bempde  v. 
Johnston*  Appendix  to  Cooper's  Bankrupt  Law^  29. 
Babille^s  Opinion.  Vat.  b.  2.  c.  3.  s.  8.  109,  110,  lUi 
^DalU  3ro.  377.  {note.)  4  T.  R.  184.  Its.  Hunter  r. 
Potts. 

The  case  of  Fenwick  v.  Sears ^  ante^  vol.  1.  p.  259. 
was  that  of  an  administrator  who  derives  his  whole  au- 
thority from  the  laws  of  the  place ;  it  therefore  cannot 
decide  the  present  case,  which  is  that  of  an  executor 
who  derives  his  whole  authority  from  the  will  of  his 
*testator.  That  case,  too,  was  decided  under  the  pecu-  ^321 
liar  laws  of  Maryland,  which  differ  from  those  of  Vir- 
ginia upon  this  subject.  By  the  law  of  Maryland^  1 798, 
c.  101.  s.  4.  no  alien  can  be  an  executor  or  administra- 
tor. 


321  SUPREME  COURT  U.  S: 

Dixon's  Ex-       g^t  {i  jg  ^^id  that  the  rights  of  creditors  require 
V.         that  the  executor  should  give  security  for  the  faithful 
Ramsay's  Ex-  administration  of  the  estate.     But  this  would  be  of  no 
■^""^°"'      avail,  if   the  executor,    after  giving  security,   should 
choose  to  return  to  England.  .  For,  according  to  the  de- 
cision of  the  court  of  appeals  of  Virginia,  in  the  case 
of  Baylor's  Executors^  a  creditor  cannot  maintain  an 
action  against  the  sureties  of  an  executor,  until  he  has 
proved  his  debt  by  an  action  and  judgment  against  the 
executor,  and  proved  a  devastavit  also,  by  a  suit.     But 
he  can  never  get  a  judgment  against  an  executor,  who 
is  not  found  in  the  state ;  and,  consequendy,  can  never 
have  judgment  against  the  surety.     But  if  an  executor 
be  absent,  the  creditor  may,  in  chancery,  attach  the  assets. 
/  A  voluntary  payment  to  an  executor  without  letters  tes- 

tamentary, in  Virginia,  is  good.     Why,  then,  should  not 
the  executor  be  permitted  to  sue  ? 

If  no  purpose  of  justice  is  to  be  answered  by  refusing 
the  right  to  sue ;  and  if  it  is  not  refused  by  the  positive 
laws  of  Virginia,  a  strong  argument  may  be  drawn  from 
the  inconvenience  of  obliging  an  executor  to  procure  let- 
ters testamentary  in  every  state  in  the  union,  and,  per- 
haps, for  very  trifling  debts. 

Swanrij  contra.  The  case  of  Fenwick  v.  Sears  has 
settled  the  question,  as  t^o  a  foreign  administrator.  In 
what  does  that  differ  from  the  case  of  a  foreign  execu- 
tor ?  It  is  said  that  the  latter  derives  his  authoritv  from 
the  will,  which  is  a  universal  title.  But  the  authority 
under  the  will  is  inchoate,  until  completed  by  the  probat, 
and  is  limited  to  a  very  few  acts.  It  is  certain  that  an 
executor,  before  probat,  cannot  obtain  a  judgment,  llie 
ordinary  in  England,  and  the  court  in  Virginia,  may 
refuse  an  executor,  who  is  under  a  disability  ;  for 
example,  an  alien  enemy ;  an  infant  under  seventeen ; 
*  322  an  idiot,  &c.  Until,  therefore,  he  is  ^received,  his  ca* 
pacity  to  act  is  not  decided  by  the  only  competent  tribu- 
nal. 

In  England,  the  ordinary  cannot  require  security 
from  an  executor.  2  Bac.  Abr.  376,  377*  It  can  only  be 
done  by  the  court  of  chancery  considering  him  as  a 
trustee,  when  there  is  good  ground  to  apprehend  his 
wasting  the  estate.  In  Virginia,  the  interest  of  credit- 
ors, legatees  and  distributees,  is  attended  to.     Yet  their 


-'     s 
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/        » 

'interest  iiiiQ:ht  be  destroyed,  if  the  executor  was  permit-  DUon'sEx- 

1    ^  •  '      .  •  .  I     r         1  editors 

ted  to  receive  money,  or  give  an  acquittance  before  he  ^, 

had  given  security;  ,  It  is^  therefore,  questionable^  wtie'^  Ramsay's  Ei- 
ther an  executor,  in  Virginia,'  can  do  any  valid  act  until      ^o"tors- 
he  has  qualified  himself  according  to  law* 

It  is  also  doubtful  whether  the  assets  can  be  attached, 
3  Wilson^  297*  for  that  would  invert  the  order  of  admi- 
nistration. If  they  cannot,  a  foreign  executor  might, 
by  his  attorney,  withdraw  all  the  assets,  and  leave  the 
creditors  without  remedy.  A  judgment  creditor  here 
would  have  a  preference.  But  if  he  sues  in  England 
upon  a  judgment  of  this  country,  his  claim  is  reduced 
to  a  simple  contract* 

Probat  in  a  peculiar  jurisdiction,  will  not  support  a 
suit  out  of  that  jurisdiction.      It  would  be  strange, 
therefore,  if  a  probat,  even  in  the  prerogative  court,    , 
which  is  the  present  case,  should  extend  across  the  At^ 
lantic  into  a  foreign  country.  1  Z</.  Raym.  562.  Hilliard^ 
V.  Cox.     2  Ld.  Raym»  B55,  856.  Adams  y.  Savage* 

The  laws  of  Virginia  have  provided  for  the  probat  of 
all  wills,  foreign  as  well  as  domestic.  P.  P,  162.  s.  14. 
and  15m 

C.  Leey  in  reply.  By  the  civil  law,  the  executor  suc- 
ceeds to  all  the  moveables,  and  personal  estate,  and  ere* 
dits  of  his  testator.  His  title  is  derived  from  the  will^ 
and  his  powers  are  as  great  as  those  of  his  testator 
were.     2  BL  Cam.  510. 

*The  will  is  to  be  proved  where  the  testator  died,  and        ^  ^^^^ 
the  property  is  to  be  distributed  according  to  the  laws  ^^^ 

gf  that  country. 

The  whole  estate,  wherever  situated,  is  to  be  distri^ 
buted  according  to  one  law.  If  a  foreign  executor 
should  give  bond  in  Virginia,  by  which  law  is  he  to  be 
governed  f  Can  there  be  two  executors  of  the  same 
will,  governed  by  different  laws,  as  to  their  adminis- 
tration ?  Can  strangers  interfere  and  get  administration  ? 
It  is  true,  the  municipal  laws  may  bind  property  in  the 
country ;  but  if  no  such  laws,  then  the  property  is  go- 
verned by  Ishe  laws  of  the  country  where  the  testator 
had  his  d^miciL  Security  ought  not  to  be  required 
here,  if  not  reqmred  in  England ;  and  if  taken  in  En- 
f^land,  it  ou^t  not  to  be  required  here.      (See  Targefs 

Voih  III.        -  Qq. 
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Dixon's  Ex-   opinion  upon  the  Duchess  of  Kingston's  will,  in  CoUec^ 
*%\°"      ianea  yundica. 

Ramsay's  Cx- 

ecMton.  February  19. 

Marshall,  Ch.   J.  delivered   the  opinion  of    the 

court. 

The  question  in  this  case  is,  whether  the  executor  of 

a  person  who  dies  in  a  foreign  country,  can  maintain  an 
action  in  this>  by  virtue  of  letters  testamentary  granted 
to  him  in  his  own  country. 

It  is  contended  that  this  case  differs  from  that  of  an 
administrator,  which  was  formerly  decided  in  this 
court,  because  an  administrator  derives  his  power  over 
the  estate  of  his  intestate  from  the  grant  of  the  adminis- 
tration ;  but  an  executor  derives  it  from  the  wUl  of  his 
testator,  which  has  invested  him  with  his  whole  personal 
estate,' wherever  it  may  be. 

This  distinction  does  dertainly  exist;  but  the  eonse^^ 
quences  deduced  from  it,  do  not  seem  to  follow.  If  an 
executor  derived  from  the  will  of  his  testator  a  power 
to  maint£un  a  suit,  and  obtain  a  judgment  for  a  debt  due 
.to  his  testator,  it  would  seem  reasonable  that  he  should 
exercise  that  power,  wherever  the  authority  of  the  will 
*  324  was  acknowledged ;  but  if  he  maintains  die  ^suit  by 
virtue  of  his  letters  testamentary,  he  can  only  sue  in 
courts  to  which  the  power  of  those  letters  extends.  It 
is  not,  and  cannot,  be  denied,  that  he  sues  by  virtue  of 
his  letters  testamentary ;  and,  consequently,  in  this  par- 
ticular, he  comes  within  the  principle  which  was  decided 
by  the  court  in  the  case  of  an  administrator. 

All  rights  to  personal  property  are  admitted  to  be  re- 
gulated by  the  laws  of  the  country  in  which  the  testator 
lived ;  but  the  suits  for  those  rights  must  be  governed  by 
the  laws  of  that  country  in  which  the  tribunal  is  placed. 
No  man  can  sue  in  the  courts  of  any  countvy^  whatever 
his  rights  may  be,  unless  in  conformity  with  the  rules 
prestnbed  by  the  laws  of  that  country. 

The  court  can  perceive  the  inconvenience  which  naay 
often  result  from  this  principle,  but  it  is  an  ii^convenience 
for  which  no  remedy  is  widiin  the  reach  of  diis  tribunal* 

Judgment  affinned.» 


) 
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SCOTT  V.  NEGRO  LONDON. 

ERROR  tp  the  circuit  court  of  the  district  of  Colum^  If  the  ownejr 
bia,  sitting  at  Alexandria.  of  a  slave  re- 

N^o  London  brought  an  action  of  assault  and  bat-  y,> '"fa  g'^^ 
tcry  kgainst  Scott,  Xp  try  his  right  to  freedom*  His  take  the  oatu 
claim  was  grounded  upon  the  act  of  assembly  of  Virgi*  th**^^**of  Y 
nia,  of  the  17th  December,  1792,  P.  P.  186^the  2d  sec-  semWyr^ithhi 
tion  of  which  is  in  these  words  :  *'  Slaves  which  shall  »'**^y  *^»y*  *^*'- 
hereafter  be  brought  into  this  coramonweaUh,  and  kept  vtiofTu^wn- 
therein  one  whole  year  together,  or  so  long  at  different  er.itshaiipre- 
times  as  shall  amount  to  one  year,  shall  be  free,"  ^^^'^  ^''^intng 

The  3d  section  imposes  a  penalty  upon  every  person  his  freedom, 
importing  slaves  contrary  to  the  act.  w'»^fro«  ht 

♦The  4th  section  is  in  these  words  :  "  Provided,  that  »nto  Virginia 
nothing  in  this  act  contained^  shall  be  construed  to  ex-  Yimn^^"nd 
tend  to  those  who  may  incline  to  remove  from  any  of  exeroidngthe 
the  United  States,  and  become  citizens  of  this,  if^  with-  **'fi^|*?  ^^  °^f' 
in  sixty  days  after  such  removalj  he  or  she  shall  take  the  him'^dewa 
following  oath,  before  some  justice  of  the  peace  of  this  months  before 
commonwealth :  *  I,  A.  B.  do  swear,  that  my  removal  Jhe  ^tru?e*owa- 
into  the  state  of  Virginia  was  with  no  intent  of  eva-  ^^  ?  ^n^  ^' 
ding  the  laws  for  preventing  the  further  importation  of  pe*J."f|j  Jjo 
slaves,  nor  have  I  brought  with  me  any  slaves  with  an  ia-  broughthim  in 
tention  of  selling  them,  nor  have  any  of  the  slaves  oaufranVai- 
which  I  have  brought  with  me,  been  imported  from  Uiough  the 
Africa,  or  any  of  the  West-India  islands,  since  the  first  ^^^^  v1r*?ar 
day  of  November,  one  thousand  seven  hundred  and  more  thanks 
seventy-eight.     So  help  me  pod.'  Thli!*'h  *he 

.    "  Nor  to  any  person  claiming  slaves,  by  descent,  mar-  tmeoiner  ne- 
riage  or  devi&e  \  nor  to  any  citizens  of  this  comqion-  ^f**    brought 
wealth  being  now  the  actual  owners  of  slaves  within  any   '"^  ^  one 
of  the  United  States,  and  removing  such  hither ;  nor 
to  travellers  or  others  making  a  transient  ^tay,  and 
bringing  slaves  for  necessary  attendance,  and  carrying 
them  out  again*" 

The  defendant  below  took  a  bill  of  exceptions,  which 
stated,  in  substance,  the  following  facts  : 

The  defendant's  father,  claiming  to  oWn  tfie  plaintiff 
as  his  slave^  broi^ght  him  from  Maryland  into  Alexaa- 
(dria,  in  July,  18p2,  without  the  Icnowledge  or  consent 
of  the  defendant,  and  hired  him  out  iq  iUexandria  ui)-. 
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Scott       tji  i^is  death,  which  happened  about   Christmas  in  the 
Negro* liDn.  sattic  year.     The  plaintiff  has  continued*  to  reside  in 
don.        Alexandria  until  the   present  time,  esCcept  about  three 
'  weeks  in  April,  1803.     The  defendant's  father  never 

took  the  oath  required  by  the  4th  section  of  the  act. 
The  defendant,  in  March,  1803,  got  possession  of  the 
'  plaintiff,  and  in  April  following,  being  then  a  resident 
of  Maryland,  but  intending  to  remove  to  Alexandria, 
hired  him  out  in  Alexandria,  claiming  him  as  his  slave, 
under  a  bill  of  sale,  from  Thomas  Contee,  dated  the  3d 
of  September,  1800.  The  defendant  came  from  Mary- 
land in  June,  1 803,  and,  on  the  5th  of  July  next  fol- 
lowing, took  the  oath  prescribed  by  the  4th  section 
of  the  act.  Whereupon  the  court  instructed  the 
jury,  that  if  they  should  be  of  opinion,  from  the  evi- 
*  326  '  dence,  that  the  defendant's  father  brought  the  *plain. 
tiff  from  the  state  of  Maryland  into  the  county  of  Alex- 
andria in  the  year  1802,  and  exercised  acts  of  owner- 
ship over  the  plazntiff\  and  hired  him  out  as  his  slave^ 
and  that  th'e  plaintiff  has  been  kept  in  the  county  of 
Alexandria  one  whole  year,  or  so  long  at  different 
times  as  amount  to  a  whole  year,  from  the  importation 
to  the  bringing  of  the  action,  and  that  no  other  oath 
was  made  than  that  which  the  defendant  has  offered  in 
evidence  as  aforesaid,  then  the  plaintiff  is  entitled  to 
his  freedom,  although  the  Jury  should  be  satisfied  that 
he  was  the  property  of  the  defendant  at  the  time  heivas 
so  brought  into  the  toxun  of  Alexandria* 


E.  y.  Leey  for  the  plaintiff  in  error.  At  the  time  the 
plaintiff  in  error  took  the  oath,  the  negro  had  not  been 
kept  a  year  in  the  county  of  Alexandria;  the  forfeit- 
nre  had  not  accrued ;  the  oath  was  tai:en  within  si^ty 
days  after  the  removal  of  his  owner.  The  importation 
by  the  father,  without  the  knowledge  or  consent  of  his 
son,  the  owner,  did  not  oblige  the  latter  to  take  the  oath 
within  sixty  days  after  such  importation.  The  att  is 
penal,  and  is,  therefore,  to  he  construed  strictly.  No 
prosecution  against  the  son,  for  the  penalty  under  the 
third  section  of  the  act,  could  hate  been  maintained 
upon  such  an  importation  by  the  father^  The  oath  by 
the  son  would  have  been  a  good  defence.  The  act  does 
not  say  it  shaU  be  taken  within  sixty  days  after  the  im- 


FEBRUARY,  1806.  326 

portation  of  the  slave,  but  within  sixty  days  after  the       Scott 
removal  of  the  owner.  NegrJ'Lon- 

The   opinion  of  the  court  below  was,  that  the  oath        don. 
ought  to  have  been  taken  within  sixty  days  after  the  re-     — — 
moval  of  the  negro.(a) 

(a)  The  opinion  of  the  court  below  seems  to  have  been  misunder- 
gtood  by  the  counsel.  The  grounds  upon  which  that  court  decided^ 
are  believed  to  be,  not  that  the  son  was  bound  to  take  the  oath  with- 
in sixty  days  after  the  removal  of  the  slave  by  the  father,  but  that  the 
father  ought  to  have  taken  the  oath  within  sixty  days  after  his  re- 
moval with  the  slave.  The  act  does  not  require  the  oath  to  be  taken 
by  the  person  who  has  the  absolute  property  of  the  slave,  but  by  bim 
who  brings  a  slave  into  the  state.  The  words  of  the  oath  are,  **  nor 
have  I  brought  wiM  me  any  slaves  with,an  intention  of  selling  them.'' 
The  son  might  safely  take  the  oath,  and  sell  the  slave  immediately, 
for  he  did  not  bring  the  slave  with  him.  The  son  would  not  have 
been  liable  to  the  penalty  of  200  dollars  under  the  3d  section,  bedause 
he  did  not  import  the  slave :  but  Xht  father  would,  because  he  did  im- 
port him.  , 

The  right  to  freedom  which  the  slave  acquires  is  not  a  mere  pe- 
nalty on  the  owner,  but  an  independent  right,  not  to  be  controlled  by 
its  consequences.  The  object  of  the  act  was  to  discourage,  and 
gpradually  to  abolish  slavery;  or  at  least,  to  prevent  its  increase.  Two 
means  were  adopted  by  the  legislature.  One  was  the  prevention 
of  further  importations ;  the  other  was  the  emancipation  of  such 
as  should  be  imported  contrary  to  the  act.  This  emancipation  was  not 
a  penalty  intended  solelv  to  prevent  importation,  but  a  specific  remedy  ' 
for  th6  evil  after  it  haa  happened.  The  penalty  of  200  dollars,  under 
the  3d  section,  was  the  preventive  means,  and  the  emancipation,  under 
the  3d  section,  was  the  remedial  means  of  accomplishing  the  object 
of  the  legislature.  The  evil  was  not  the  importation  of  freemen,  but 
of  slaves.  To  make  slaves  free  was,  therefore,  as  direct  an  accom- 
plishment of  their  object,  as  to  prevent  their  importation.  The  act 
could  not  intend  that  the  right  to  freedom,  given  by  the  2d  section, 
should  depenchupon  a  title  litigated  between  two  persons,  each  claim- 
ing to  be  the  owner.  The  words  are,  '*  slaves  which  shall  hereafter 
be  brought  into  this  commonwealth,"  not  by  their  oxuners,  but  by  any 
person  claiming  and  exercising  authority  over  them.  If  k  stranger 
should  take  a  slave  from  Maryland,  claiming  title,  and  bring  him  in- 
to Virginia,  and  keep  him  there  a  year,  the  slave  must,  under  the  2d 
section  of  the  act,  be  free.  And  the  remedy  of  the  true  owner  must 
be  against  the  wrongdoer,  in  the  same  manner  as  against  a  man  who 
should,  without  authority,  take  his  slave  from  Maryland,  and  in  at- 
tempting to  cross  the  Potowmack,  the  slave  should  be  drowned.  So, 
in  this  case^  if  the  father,  without  autliorily  from  the  son,  brought  the 
slave  from  Maryland  into  Alexandria,  and  the  slave  thereby  gains  his 
freedom,  by  the  Tiegligfence  of  the  father,  the  father  is  liable  to  the 
son*  The  right  of  the  slave  to  his  freedom  doed'not  depend  upon  the 
crime  of  the  person  who  may  in  law  be  adjudged  to  be.  the  true  owner. 
It  is  sufficient  for  the  slave  to  show  that  the  person  in  whose  posses' 
sion  and  (Under  whose  control  he  was,  and  who  claimed  and  exer^ 
cised  over  him  the  authority  of  an  owner,  has  violated  the  law,  and 
done  the  act  which,  by  law,  confers  upon  him  his  freedom.  The  con- 
sequential damage  to  the  owner  cannot  affect  the  time  slave.    He  was 


327*  SUPREME  COURT  U.  S. 


Soott  #c,  l^g^  contra.   The  general  rule  is,  that  a  slave  im-- 

NegroLcm*  ported  shall  be  free.     Is  the  present  case  within  the  ex- 

^^-  ception  ? 
""""^"^  The  father,  being  in  possession  of  the  slave,  claiming 
title  and  exercising  authority  as  owner,  brought  him 
from  Maryland  into  Alexandria.  If  he  did  so  with- 
out authority  from  the  son,  and  if  the  son  was  the  true 
owner,  and  if  the  slave  was  lost  by  the  negligence,  or 
in  consequence  of  the  act  of  the  father,  he  is  liable 
to  the  son.  The  father,  therefore,  was  a  person  to 
whom  the  effects  of  the  2d  section  would  extend,  and 
to  save  himself  from  those  effects,  it  was  his  duty  to 
have  taken  the  oath  prescribed  by  the  4th  section. 
^  328  *But  it  is  clearly  to  be  inferred  from  the  4di  section, 

taken  together  with  the  words  of  the  oath,  that  the 
oath  will  protect  the  owner's  title  only  to  such  slaves 
,  as  he  shall  bring  with  him  when  he  comes  to  reside  in 
Virginia.  The  words  are,  that  nothing  in  the  act  shall 
extend  to  him  who  may  incline  to  remove,  if,  within 
sixty  days  after  *^  such  removal^^  he  shall  make  oath 
that  he  has  not  "  brought  with  him  any  slaves^^^  with 
an  intention  of  selling  them.  It  is  not  meant  to  aay 
that  the  slave  must  come  in  at  the  same  instant  with 
the  owner,  but'  it  must  be  all  ^art  of  one  transaction. 
The  son  never  brought  the  slave  into  Alexandria.  He 
was  not  brought  with  the  intent  of  residing  here  with 
the  son. 

Suppose  the  son  had  never  come  to  reside  in  Alexan- 
dria, and  the  slave  had  been  kept  by  the  father,  in  Alex- 
andria, more  than  a  year,  what  could  prevent  the 
slave  from  obtaining  his  freedom  i  Could  it  be  ob- 
jected, that  the  father  was  not  the  true  owner,  and  that 
the  slave  was  kept  there  without  the  knowledge  and 
consent  of  the  son  ?  Again,  suppose  the  son  had  not 
come  till  after  the  slave  had  been  kept  in  Alexandria 
a  year  by  the  father,  and  the  son  should  then,  within 
sixty  days  after  his  removal,  take  the  oath,  would  that 
destroy  the  slave's  right  to  freedom  ?  If  it  would  not, 
it  must  be  because  the  son  could  not  connect  the  im* 
portation  of  the  slave  with  his  own  removal.     Why 

not  the  cause  of  the  injury.  The  true  owner  roust  look  to  the  au> 
thor  of  the  injury,  against  whom  the  laws  have  provided  him  a  re*- 
medy. 
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Scott 


could  he  not  connect  an  importation  made  thirteen 
months  before  his  removal,  as  well  as  an  importation  KegroLcm- 
made  eleven  months  before  hib  removal?  la  it  because  ^*^°' 
a  right  to  freedom  had  vested  in  jthe  slave  before  the 
removal  of  the  son  ?  That  cannot  be  ;  because  the 
proviso  says,  that  nothing  in  the  act  contained,  shall 
extend  to  those  who  may  incline  to  remove,  if,  within 
sixty  days  after  such  removaly  they  will  take  the  oath. 
The  word  nothing  refers  as  well  to  the  year's  residence, 
as  to  the  first  importation  of  the  slave.  It  might  be 
said,  therefore,  that  the  son  did  incline  to  remove ;  and 
within  sixty  days  after  such  removal^  did  take  the  oath, 
and,  therefore,  he  is  not  to  be  affected  by  the  year's  re- 
sidence. The  length  to  which  this  argument  may  be 
carried,  'shows  its  sophistry.  It  leads  to  the  entire  de- 
struction of  the  second  section  of  the  act ;  for  if  the 
true  owner  may  come,  and  make  oath  after  one  year, 
he  *may  after  fifty.  The  proviso,  therefore,  must  be  *  329 
limited  to  an  importation  of  the  slave  with  his  owner. 
Upon  this  construction,  it  will  read  thus :  *^  Provided 
that  nothing  in  this  act  shall  extend  to  those  who  shall 
remove  with  their  slaves^  and  who  shall,  within  sixty 
days  aft^r  such  removal,  take  the  oath." 

But  the  son  did  not  remove  with  his  slave^  and, 
therefore,  is  not  within  the  benefit  of  the  proviso. 

Jones^  in  reply.  A  slave  does  not,  under  this  act, 
gain  his  freedom,  unless4ie  was  brought  in  by  his  true 
owner.  The  acquisition  of  freedom  by  the  slave  is  a 
part  of  the  penalty  upon  the  owner,  for  violating  the 
law.  The  freedom  can  only  be  acquired  in  a  case  where 
the  owner  is  liable  to  the  penalty  of  .200  dollars  under 
the  3d  section. 

When  the  owner  and  the  slave  do  not  come  in  at  the 
same  time,  the  sixty  days  begin  to  run  from  the  time 
of  the  removal  of-the  master.  If  the  owner  comes  be- 
fore the  slave  has  resided  one  year  in  Virginia,  it  is 
siij£cient. 

February  19. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

This  (asc  arises  under  a  clause,  in  an  act  of  the  Vir- 
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Scott       »inia  assembly,  giving  freedom  to  slaves  who  shall  be 

Negro  Lon-   Drought  thereafter  into   that  state,    and  kept  therein 

<iQ»'        one  whole  year  together,  or  so  long  at  different  tim«6  a^ 

*"    shall  amount  to  one  year ;  and  under  a  proviso  of  the 

same  act,  that  it  shall  not  extend  to  any  person  who 

may  incline  to  remove  from  ^ny  of  the  United  States, 

and  become  citizens  of  this,  if,  within  sixty  days  after 

such  removal,  he  shall  take  an  oath  which  is  prescribed 

)n  the  act* 

The  negro  London  was  brought  from  Maryland  into 
Alexandria,  where  he  was  hired  out  in  the  year  1802  ; 
some  months  after  which,  his  master,  the  plaintiff  in  er- 
^  330  ^^^^  ^^^^  removed  into  Alexandria,  and  within  the  *year 
from  the  time  the  negro  was  brought  in,  and  also  with- 
in the  sixty  days  from  the  time  the  plaintiff  in  error 
'  removed  to  Alexandria,  the  oath  prescribed  by  the  law 
was  taken. 

No  right  to  freedom  having  vested  in  London  at  the 
time  this  oath  was  taken,  the  question  is,  has  it  brought 
the  plaintiff  within  the  proviso  of  the  act  i 

That  the  plaintiff  is  within  the  letter  of  the  proviso, 
is  unquestionable.  He  is  a  person  who  inclined  to  re- 
move from  one  of  the  United  States,  into  Virginia,  who 
actually  did  remove^  and  who  took  the  requisite  oath 
within  the  limited  time. 

But  it  is  contended,  in  behalf  of  the  defendant  in  er- 
ro^,  that  the  acts  of  bringing  the  negro  into  the  state, 
and  of  removing  into  it,  musf  be  concomitant,  in  order 
to  bring  the  case  within  the  proviso  :  or,  in  oilier  words, 
that  the  owner  must  be  a  person  ^^  inclining  to  renaove 
into  the  state,"  at  the  time  the  slave  was  brought  in. 
This  inaccuracy  of  construction  seems  to  be  founded 
on  ihe  idea,  that  the  penalty  of  forfeiting  the  property 
accrues  on  bringing  the  slave  into  the  state^  whereas  it 
attaches  on  his  continuance  in  the  state  for  twelve 
months.  Till  such  continuance  has  takeii  place,  the>  of- 
fence has  not  been  committed.  If,  then,  all  the  acts 
which  bring  a  person  within  the  proviso,  are  performed 
before  the  right  to  freedom  is  vested,  and  before  the 
provisions  of  the  act  have  been  infracted,  it  seents  to 
the  court,  that  the  rights  of  the  party  remain  unaffected 
by  the  act.    *  *  ^ 

If  Lond6n  had  been  ordered  to  Maryland  for  a  day. 
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tod  then  brought  with  his  master  into  Alexandria,  the       Scott 
construction  of  his  counsel  would  be  satisfied;  and  it   KegroLon- 
seems   strange,  where  the  letter  of  a  law  has  not  been        don. 
violated,  that  such  an  unimportant  circumstance  should     " 
affect  its  spirit. 

Unless  this  mode  be  admitted  of  coming  within  the 
proviso,  a  person  inclining  to  remove  into  Virginia, 
whose  slaves  had  preceded  him,  though  not  for  one 
year,  could  not  bring  himself  within,  or  avoid  the  for- 
feiture, although  permitting  them  to  come  into  that  state 
was  no  *offence ;  a  construction  of  the  act  which  the  *  331 
court  cannot  think  consistent  with  its  spirit  or  letter. 

This  court  is,  therefore,  of  opinion,  that  the  circuit 
court  erred  in*  directing  the  jury  that,  under  the  circum- 
stances stated,  the  plaintiff  below  was  entitled  to  his  free- 
dom, and  doth  reverse  the  judgment  rendered  by  the 
circuit  court,  and  remand  the  cause  for  further  proceed* 
ings. 

Judgment  reversed^ 


WISE  V.  WITHERS. 

ERROR  to  the  circuit  court  of  the  district  of  Colum-  A  justice  ef 
bia,  in  an  action  of  trespass  vi  et  armis^  for  entering  the  JJ|  ^^^^  jj 
plaintiff's  house,  and  taking  away  his  goods.  The  de-  Columbia  i* 
fendant  justified  as  collector  of  militia  fines.  The  *J^  ^^^^^  ^^ 
plaintiff  replied,  that  at  the  time  When,  &c.  he  was  one  mint  ^Plhl 
of  the  United  States'  justices  of  the  peace  for  the  Unitcdgtates, 
county  of  Alexandria.  This  replication,  upon  a  gene-  from  militia 
ral  demurrer,  was,  by  a  majority  of  the  court  below,  dutj^. 
adjudged  bad ;  whereupon  the  plaintiff  sued  out  a  writ  miitiShasnot 
of  error,  and  the  questions  made  on  the  argument  were,  exdunve  ju- 

1.  Whether  a  justice  of  the  peace,  for  the  county  of  ^'fl**^^^^^^^^ 
Alexandria,  was  liable  to  do  militia  duty?  ^yad,  and    its  sen' 

2*  Whether  an  action  of  trespass  wffl  lie  airainst  the  *^"®f  ."  ^^^ 

*  °  conclusive. 

Trespass  lies 
against  a  collector  of  militia  fines,  "^ho  distrains  for  a  fine  imposed  by  a  ooort-mart?al, 
upon  a^  person  not  liable  to  be  enrolled  in  tlie  militia,  the  court-martial  having  no  ju^is-. 
diction  in  such  cases* 

Vol.  III.  R  r 
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.  Wise       officer  who  makes  distress,  for  a  fine  assessed  upon  a 
Withers,     justice  of  the  peace  by  a  court-martial  ? 

C.  Lee^  for  the  plaintiff  in  error.  This  case  depends 
upon  the  act  of  congress  of  March  3d,  1803,  entitled 
^•'An  act  more  effectually  to  provide  for  the  organiza- 
tion of  the  militia  of  the  district  of  Columbia,''  vol.  6» 

p*23r.  . 
*  332  *The  6th  section  says,  *'  that  the  conimanding officers 

of  companies  shall  enrol  every  able-bodied  white  male, 
between  the  ages  of  eighteen  and  forty- five  years,  {ex-- 
cept  such  as  are  exempt  from  militart/  duty  by  the  knvs 
of  the  Untied  States^)  resident  within  his  district.'* 

The  act  of  congress  of  the  8M  of  May^  1792,  vol-  2. 
p.  93.  s.^  2.  exempts  from  militia  duty  ^^  the  Vice  Pre^ 
sident  of  the  United  States ;  the  officers^  judici€d  and  ex^ 
tcutive^  of  the  government  of  the  United  States;  the 
members  of  both  houses  of  congress,  and  their  respect- 
ive officers ;  all  custom-house  officers,  with  their  clerks ; 
all  post-officers,  ^nd  stage-drivers,  who  are  employed  in 
the  care  and  conveyance  of  the  mail  of  the  post-ofiice 
of  the  United  States ;  all  ferrymen,  employed  at  any 
ferry  on  the  post- road;  all  inspectors  of  exports;  all 
pilots ;  all  mariners  actually  employed  in  the  sea  service 
of  any  citizen  or  merchant  within  the  United  States ; 
and  all  persons  who  now  are,  or  may  hereafter  be,  ex- 
empted by  the  laws  of  the  respective  states."* 

This  act  applies  not  only  to  such  officers  as  then  ex- 
isted, but  to  all  such  as  might  thereafter  be  created. 

Jf  the  plaintiff,  is  an  officer,  judicial,  or  executive,  of 
the  government  of  the  United  States,  he  is  exempted* 

In  Marbury^s  Case^  ante^  vol.  1..  p.  168.  this  court  de- 
cided that  a  justice  of  the  peace,  for  the  district  of  Co- 
lumbia, wa9  an  officer,  and  that  he  became  such  as  soon 
as  the  commission  was  signed,  seeded  and  ready  to  be 
delivered.  If  the  commission,  therefore,  is  a  criterion 
to>  decide  who  is  an  officer,  we  are  at  a  loss  to  conceive 
what. objection  can  be  taken. 

The  justices  of  the  peace  for  the  district  of  Colum- 
bia are  appointed  by  the  President  of  the  United  States, 
^  by  and  with  the  advice  and  consent  of  the  senate,  and 

are  commissioned  by  the  president.  Their  powers  and 
duties  are  prescribed  by  the  act  of  congress,  **  .concern- 
ing the  district  of  Columbia,"  voL  5.  p.  271.  s.  11.  Whe- 
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ther  thdse  powers  are  judicial^  or  executive,  or  both,  is       wTse 
immaterial.  Withew. 


^Jones^  contra.  *  333 

1.  A  justice  of  the  peace,  in  the  district  of  Colum^ 
bta,  is  not  a  judicial  officer  of  the  government  of  the 
United  States. 

By  the  act  of  congress,  those  appointed  for  the  county 
of  Alexandria  are  to  exercise  the  same  powers  and  du- 
ties as  justices  of  the  peace  in  Virginia.      The  expres- 
sion in  the  act  of  17d2,  *^  officers  judicial  of  the  govern- 
ment of  the  United  States,"  means  only  the  judges  of 
the  supreme  and  inferior  courts  of  the  United  States. 
Justices  ^f  the  peace  in  the  states  are  not  considered  as 
judicial  officers.  <  By  the  constitutk>n  of  Massachusetts, 
the  judicial  officers  are.  to  hold  their  offices  during  good 
behaviour,  and  yet  the  commissions  of  justices  of  the 
peace  are  limited  to  seven  years.     So  the  constitution    '  '^ 
of  the  United  States  says,  that  the  judges,  both  of  the 
supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behaviour ;  but  by  the  act  of  congress,  the 
justices  %of  the  peace  in  the  district  of  Columbia  are  to 
hold  their  offices  only  for  five  years.      These  justices, 
therefore,  are  either  not  judges,  or  the  constitution  has, 
in  this  respect,  been  violated.     It  is  plain,  however,  that 
congress  did  not  consider  them  as  judges.      A  sheriff 
sometimes  acts  ^s  a  judicial  officer  in  holding  elections ; 
and  some  of  the  officers  in  the  executive  departments 
exercise  judicial  functions  in  many  cases,  but  they  are 
not,  therefore,  judges.      An  act  of  congress  may  give 
judicial  powers  to  certain  officers,  hut  they  are  iiot,  there<- 
fore,  judges. 

2.  He  is  not  an  executive  officer  **of  the  government 
of  the  United  States."  This  description  was  intended, 
by  the  act  of  1 792,  to  comprehend  only  the  officers  of 
the  superior  departments,  or  those  which  strictly  con- 
stitute the ,  government  of  the  United  States,  in  its  li- 
mited sense.  This  is  to  be  inferred,  because  the  act 
goes  on  to  enumerate,  by  name,  all  the  inferior  officers 
which  it  meant  to  exempt.  Why  enumerate^  if  the  ge- 
neral description  comprehended  the  whole  ? 

3.  The  circuit  court  of  the  district  of  Columbia  has 
not  jurisdiction  of  this  question.     The  question  who  is 
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Wife  *to  be  enrolled  in  the  militia,  and  the  assessment  of  the 
Withcra.  fi  '^8,  are  matters  submitted  exclusively  to  the  courts- 
,  martial,  which  are  courts  of  peculiar  and  extraordinary 

jurisdiction,  specially  appointed  for  that  purpose,  by  the 
act  of  congress,  vol.  6.  p.  a44.  s#\8.  The  words  are, 
the  *'  presiding  officer  shall  lay  before  the  said  court 
(the;  battalion  court  of  inquiry)  all  the  delinquencies  as 
directed  by  law,  whereupon  they  shall  proceed  to  hear 
and  determine*^  There  is  no  provision  for  revising  the 
decisions  of  those  courts>martial* 

They  are  final  an4  conclusive,  like  those  of  an  ecde- 
siastical  court,  or  a  court  of  admiralty. 

If  they  have  jurisdiction,  and  especially  if  they  have 
exclusive  and  final  jurisdiction,  in  the  case,  the  officer 
who  executes  their  orders  is  justified«  He  cannot  be 
considered  as  a  trespasser* 

C.  Lee^  in  reply*  There  can  be  no  doubt  bat  the 
plsuntiff  is  an  officer.  There  can  be  as  litde  that  he  is 
an  officer  judicial  or  executive,  or  both ;  and  if  he  ia 
not  an  officer  of  the  government  of  the  United  States^ 
he  is  not  the  officer  of  any  other  government.  There  is 
no  distinction  between  an  officer  of  the  United  States 
and  an  officer  of  the  government  of  the  United  States. 
An  officer  appointed  by  the  President  of  the  United 
States,  to  an  office  created  by  a  law  of  the  United  States, 
and  exercising  his  authority  in  the  name  of  the  United 
States,  must  be  as  much  an  officer  of  the  government  of 
the  United  States,  as  any  other  officer  in  the  United 
States* 

The  reason  of  enumerating  other  officers  by  name 
was,  because  it  might,  perhaps,  be  doubted  whedier 
they  would  come  under  the  general  description  of  officers 
judicial  and  executive. 

As  to  the  jurisdiction  of  the  circuit  court.  A  limited 
power  given  to  certain  tribunals,  not  extending  to  all 
persons,  cannot  control  the  general  jurisdiction  given  to 
that  court. 

Whenever  a  peculiar  limited  jurisdiction  is  given  to 
#  335  certain  persons,  and  they  exceed  it,  not  only  their  ^offi^ 
cers,  but  they  themselves  are  liable  to  an  action.  They 
are  all  subject  to  the  general  law  of  the  land.  If  this 
were  not  the  case,  and  a  court-martial  should  compel  a 
man  of  more  than  forty-five  years  of  age,  for  example, 
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to  perform  militia  duty,  and  continue  to  fine  him  from        ^^''^^^ 
time  to  time,  there  would  be  no  redress.  Wiihei's. 

The  court-martial,  in  the  present  case,  had  no  juris-     " 

diction  over  the  person  of  the  plaintiff.  He  was  ex- 
empt, and,  therefore,  they  could  delegate  no  authority 
to  their  officer* 

February  19* 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

In  this  case  two  points  have  been  made%y  the  plain- 
tiff in  error. 

1st.  That  a  justice  of  the  peace  in  the  district  of  Co- 
lumbia is,  by  the  laws  of  the  United  States,  exempt 
from  militia  duty. 

2d.  That  an  action  of  trespass  lies  against  the  officer 
who  makes  distress,  in  order  to  satisfy  a  fine  assessed 
upon  a  justice  of  the  peace,  by  a  court-martial. 

1.  Is  a  justice  of  the  peace  exempt  from  militia 
duty? 

The  militia  law  of  the  district  refers  to  the  general 
law  of  the  United  States,  and  adopts  the  enumeration 
there  made  of  persons  who  have  this  privilege.  That 
enumeration  commences  with  "  the  Vice  President  of 
the  United  States,  and  the  officers,  judicial  and  execu- 
tive, of  the  government  of  the  United  States." 

It  is  contended  by  the  plaintiff,  and  denied  by  the  de- 
fendant, that  a  justice  of  the  peace,  within  the  district, 
is  either  a  judicial  or  an  executive  officer  of  the  go- 
vernment, in  the  sense  in  which  those  terms  are  used 
in  the  law. 

♦It  has  been  decided  in  this  court,  that  a  justice  of  *  336 
the  peace  is  an  officer ;  nor  can  it  be  conceived  that  the 
affirmative  of  this  proposition,  was  it  now  undecided, 
could  be  controverted.  Undtjr  the  sanction  of  a  law, 
he  is  appointed  by  the  president,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  and  receives  his  com- 
mission from  the  president.  We  know  not  by  what 
terms  an  officer  can  be  defined,  w.hich  would  not  em- 
brace this  description  of  persons.  If  he  is  an  officer, 
he  must  be  an  officer  under  the  government  of  the  Uni- 
ted States.     Deriving  all  his  authority  from  the  legis- 
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^^•^  lature  and  president  of  the  United  States,  he  certdnly 
WUhers*  is  not  the  officer  of  any  other  government. 
"""""■"  But  it  is  contended  that  he  is  not  an  officer  in  the 
sense  of  the  militia  law ;  that  the  meaning  of  the 
words  *^  judicial  and  executive  officers  of  the  govern- 
ment," must  be  restricted  to  the  officers  immediately 
employed  in  the  high  judicial  and  executive  depart- 
ments ;  and  in  support  of  this  construction,  the  par- 
ticular enumeration  which  follows  those  words  is  re- 
lied on ;  an  enumer'ation  which,  it  is  said,  would  have 
been  useless*  had  the  legislature  used  the  words  in  the 
extended  sense  CQntended  for  by  the  plaintiff.  A  dis- 
tinction has  also  been  attempted  between  an  officer  of 
the  United  States  and  an  officer  of  the  government  of 
the  United  States,  confining  the  latter  more  especially  to 
those  officers  who  are  considered  as  belonging  to  the 
high  departments ;  but,  in  this  distinction,  there  does 
not  appear  to  the  court  to  be  a  solid  difference.  They 
are  terms  which  may  be  used  indifferently  to  express  the 
same  idea. 

If  a  justice  of  the  peace  is  an  officer  of  the  govern- 
ment of  the  United  States,  he  must  be  either  a  judicial 
or  an  executive  officer.  In  fact,  his  powers,  as  defined 
by  law,  seem  partly  judicial,  and  partly  executive.  He 
is,  then,  within  the  letter  of  the  exemption,  and  of 
course  must  be  considered  as  comprehended  within  its 
proper  construction,  unless  there  be  something  in  the 
act  which  requires  a  contrary  interpretation.  The  enu- 
meration which  follows  this  general  description  of 
officers,  is  urged  as  furnishing  the  guide  which  shall 
lead  us  to  the  more  limited  construction.  But  to  this 
*  537  ^argument  it  has  very  properly  been  answered,  by  the 
counsel  for  the  plaintiff,  that  the  long  enumeration  of 
characters  exempted  from  militia  duty  which  follows, 
presents  only  one  description  of  persons ;  custom-house 
officers,  and  those  who  hold  a  commission  from  the  pre- 
sident, or  are  appointed  by  him ;  and  of  these  by  far  the 
greater  number  do  not  hold  such  commission.  The 
argument,  therefore,  not  being  supported  by  the  fact,  is 
inapplicable  to  the  case. 

The  law  furnishing  no  justification  for  a  departure 

from  the   plain  and  obvious  import  of  the  words,  the 

court  must,  in  conformity  with  that  import,  declare 

that   a  justice  of  the  peac«,   within  the    district   of 
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Columbia,  is  exempt  from  the  performance  of  militia      ^J*« 

duty*  Withers, 

It  follows,  from  this  opinion,  that  a  court-martial  has     * 

no  jurisdiction  over  a  justice  of  the  peace,  as  a  militia- 
man ;  he  could  never  be  legally  enrolled :  and  it  is  a 
principle,  that  'a  decision  of  such  a  tribunal,  in  a  case 
clearly  without  its  jurisdiction,  cannot  protect  the  offi- 
cer who  executes  it«  The  court  and  the  officer  are  all 
trespassers. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 


THE  UNITED  STATES  v.  GRUNDY  AND  THORN- 

BURGH 

*  338 

ERROR  to  the  circuit  court  of  the  United  States  for  Under  the  act 
the  district  of  Maryland,  in  an  action  for  money  had  and  uecenfber's"^ 
received  for  the  use  of  the  United  States,  by  the  defend-  1792,  which 
ants,  as  assignees  of  Aquila  Brown,  jun.  a  bankrupt;  it  !^j?*''^r^'*»  ^^^^ 
being  money  received  by  the  defendants  for  the  sale  of  be  taken  in  or- 
the  ship  Anthony  Man^in,  which  ship  the  United  States  ^^\  ^'^  v^p- 
alleged  was  forfeited  to  them  by  reason  that  Brown,  in  ter^for  T^es- 
*order  to  obtain  a  register  for  her,  as  a  ship  of  the  sei,  the  vessel 
United  States,  had  falsely  sworn  that  she  was  his  sole  thAVi^ hJi^-' 
property,  when  he  knew,that  she  was  in  part  owned  by  felted,    the 

an  alien.  hivetn^ele" 

On  the  general  issue  a  verdict  was  rendered  for  the  tion  to  prol 
defendants,  and  the  plaintiffs  took  three  bills  of  excep-  ^^*^^^    againat 

'  *  *     the   vessel  as 

tions.  forfeited,     or 

1.  The  first  stated  that  they  gave  in  evidence  to  the  against  the 
jury,  that  on  the  25th  of  November,  1801,  and  for  fookThc  feUs^ 
several  months  before  and  after,  Aquila  Brown^  jun.  a  oath,  for  its 
citizen  of  the  United  States,  and  Harman  Henry  Hack-  irthS^ekc' 
tnauy  a  subject  of  the  elector  of  Hanover,  were  copart-  tion  is  made, 
ners  in  merchandise,  and  carried  on  trade  at  Baltimore,  J,f ®  ^j^'^^f^^'^ge^ 

does  not  vest 
In  the  CJnited  States ;  and  the  United  States  cannfit  maintain  an  action  for  money  had 
and  received  against  the  assignees  of  the  person  who  took  the  osith,  and  who  had  be- 
come bankrupt;  the  assignees  having  sold  the  vessel^  and  received  the  purchase-money, 
iieibre  seizure  of  the  vessel. .  • 
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United  sutet  under  the  firm  of  Brown  &f  Hacimanj  and  that  Browt%% 
Gru&dy.      At  the  same  time,  carried  on  trade  at  Baltimore  on  his 

— separate  account,  under  the    firm  of  A.   Brown^  jun. 

That  before  that  day,  and  during  the  year  preceding^ 
the  ship  Anthony  Mangin  was  built,  rigged  and  equip- 
ped, within  the  United  States,  for  the  house  of  Brown 
&P  Hackmany  under  a  contract  made  for  them  and  un- 
der their  authority,  and  was  paid  for  with  their  funds, 
and  that  on  that  day  Brown  applied  to  the  collector  for 
a  register  for  that  ship^  in  his  own  name,  and  as  his  sole 
property,  and  for  that  purpose  took  and  subscribed  the 
usual  oath,  which  contains  an  asseveration  that  he  then 
was  the  true  and  only  owner  of  that  ship,  and  that  no 
subject  or  citizen   of  any  foreign  prince  or  state  was 
then  directly  or  indirectly  interested  therein,  or  in  the 
profits   or  issues  thereof;  whereupon  a  register  was 
granted  to  him  in  the  usual  form.     That  afterwards, 
and  after  the   28th  day  of  the    same  November,  A. 
Brown^  jun,  as  well  as  Brown  fi?  Hackman^  were  de- 
clared bankrupts,  and  their  effects  severally  assigned, 
the  defendants  being  the  assignees  of  A.  Brown^  jun* 
The  plaintiffs,  in  order  to  prove  that  the  ship,  at  the 
time  of  taking  the  oath,  was  the  property  of  the  house 
of  Brown  £sP  Hackman^  and  belonged  in  part  to  Hack* 
many  an   alien,  offered  Hackman  himself  as  a  witness, 
who  objected  to  be  sworn,  alleging  that  he  ought  not  ta 
be  compelled  to  give    evidence   against  his   interest. 
Upon  the  voir  dire  he  explained  his  interest  thus :   that 
if  the  plaintiffs  should  recover  in  this  action,  the  funds 
of  the  estate  of  Brown  would  be  diminished  by  the 
whole  amount  recovered.       That  Brown  &f  Hackman 
had  drawn  and  endorsed  bills  of  exchange  to  a  large 

^  339  ^amount,  which  had  come  to  the  hands  of  the  United 
States  by  endorsement,  and  he  believed  himself  to  be 
liable  therefor  in  case  of  failure  of  the  funds  of  Brown* 
Whereupon  the  court  was  of  opinion  that  he  was  not  a 
competent  witness  for  the  plaintiffs. 

2.  The  second  bill  of  exceptions  stated  (in  addition 
to  the  facts  contained  in  the  first)  that  the  plaintiffs,  in 
order  to  prove  that  at  the  time  of  the  oath  the  ship 
was  the  property  of  Brown  £sf  Hackman^  offered  to 
swear  a  witness  to  prove  that  in  a  book,  purporting  to 
be  one  of  the  books  of  account  of  Brown  &P  Hackman^ 
in  the  possession  of  one  of  the  assignees  of  Hackman^ 
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who  refused  to  produce  it  at  the  trial,  although  it  was  ^mttd  sutt* 
then  in  his  possession,  he  saw  an  entry  in  the  hand-wri-     Grundy. 

tilig  of  Hackman^  purporting  to  be  made  on*  the  28th  of ■ 

November,  1801,  charging  the  freight  of  the  ship,  on 
her  then  intended  voyage,  to  the  debit  of  Brovm^  and 
to  the  credit  of  Brown  &P  Hackman.  But  the  court 
rejected  the  evidence  as  inadmissible  for  that  purpose. 

3.  The  third  bill  of  exceptions  (in  addition  to  the 
facts  contained  in  the  former  bills)  stated  that  the  plain- 
tiffs offered  to  prove,  that  at  the  time  of  Brown's  taking 
the  oath  and  obtaining  the  register  in  his  own  name, 
the  ship  was  owned  in  part  by  Hackman^  an  alien,  and 
that  Brown  knew  the  fact  to  be  so*  That  afterwards, 
and  before  the  bringing  of  this  action.  Brown  became 
bankrupt,  and  his  effects  were  assigned  to  the  defend* 
ants.  That  at  the  time  of  his  bankruptcy,  and  of  the 
assignment,  the  ship  was  in  his  possession,  and  that  by 
virtue  of  the  assignment  the  defendant^  took  her  into 
their  possession  as  part  of  the  estate  of  Brown^  and 
sold  her  to  a  certain  Thomas  W.  Norman^  for  18,250  ' 
dollars,  which  sum  they  received,  and  at  the  time  of 
trial  had  in  their  possession. 

The  defendants  then  gave  in  evidence  that  after  the 
sale  of  the  ship  to  Norman^  the  United  States  seized 
her  as  forfeited;  and  libelled  her  in  the  district  court* 
That  Norman  filed  his  claim,  and  upon  proof  and  hear* 
ing,  the  judge  dismissed  the  libel.  That  no  action 
had  ever  been  instituted  by  the  United  States  against 
Brown* 

Whereupon,  the  attorney  for  the  United  States  prayed 
the  court  to  direct  the  jury,  that  if  they  believed  the 
matters  *so  offered  in  evidence  on  the  part  of  the  Uni*  ^340 
ted  States,  the  United  States  were  entitled  to  recover, 
in  this  action,  the  said  sum  of  18,250  dollars,  which 
direction  the  court  refused  to  give  ;  but  instructed  the 
jury,  that  if  they  believed  that  any  of  the  matters  of  fact 
in  the  oath  of  Brown  alleged,  were  within  his  know- 
ledge, and  were  not  true,  the  said  evidence  given  by 
the  plaintiffs  was  not  sufficient  in  law  to  maintain  the 
present  action* 

Breckenridge^  Attorney-General  of  the  United  States* 
The  great  question  in  this  cause  is,  whether  the  pro- 
ToL.  m.  Sb 
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United  States  pertj  of  the  ship  Anthofiif  Mangin  vested  in  the 
Grundy  United  States,  upon  the  commission  of  the  act  of  for- 
n    ■  ■         feiture  by  Brown^  without  a  sentence  vf  condemnation* 

This  action  is  founded  on  the  act  of  December  31st, 
1792,  "for  registering  and  recording  of  ships  and  ves- 
sels." Laws  U.  S.  vol.  2,  p.  135.  We  contend  that 
under  the  4th  section  of  this  act,  no  sentence  of  con« 
demnation  was  necessary  to  vest  the  property  in  the 
United  States.  This  section,  after  stating  the  nature 
of  the  oath  required  in  order  to  obtain  a  register  of  the 
ship,  say^  "  And  in  case  any  of  the  matters  of  fact  In 
the  said  oath  alleged,  which  shall  be  within  the  know* 
ledge  of  the  party  so  swearing,  shall  not  be  true,  there 
shall  be  a  forfeiture  of  the  ship  or  vessel,  together  with 
her  tackle,  furniture,  and  apparel,  in  respect  to  which 
the  same  shall  have  been  made,  or  of  the  value  thereof i, 
to  be  recovered  (with  costs  of  Bxxii)  of  the  person  by 
whom  such  oath  shall  have  been  made^ 

A  forfeiture  by  statute  is  analogous  to  a  forfeiture  at 
common  law.  At  the  common  law  by  an  outlawry^ 
the  property  of  the  outlaw  immediately  vests  in  the 
crown  without  office  found.     Co*  LitU  128.  b. 

The  English  court,  upon  the  statute  of  12  Car*  II.  c. 
18.  which  creates  forfeitures  very  srmilar  to  those  of 
our  statute,  have  decided  that  by  the  act  of  forfeit- 
ure, the  property  is  so  completely  devested  from  the 
owner  and  vested  in  the  crown,  that  detinue  can  be 
maintained  for  it.  5  Mod.  193.  Roberts  v.  Withered, 
Comb.  361.  S.  C.  12  Mod.  92.  S.  C.  1  Salk.  223. 
*341  S.  C.  And  Rookby^  J.  said,  *<the  property  is  de- 
vested out  of  the  owner,  by  importation,  *but  not 
,  vested  in  him  that  sues  until  bringing  the  action,  or 
seizure."  That  case  has  been  recognised  and  made 
the  ground  of  decision  in  a  late  case.  ST.  R»  112. 
Wilkins  V.  Despard.  These  cases  decide  that  the  right 
to  recover  either  the  specific  goods,  or  their  value,  does 
necessarily  give  to  the  court  the  right  to  determitie  the 
question  of  forfeiture. 

If  the  right  of  the  United  States  was  only  inchoate 
at  the  commencement  of  the  suit,  the  judg;ment  in  this 
case  would  have  completed  it  as  effectually  as  a  sentence 
of  condemnation.  The  United  States  might  have  pro- 
ceeded either  in  rem,  or  for  the  value  of  the  ship. 
They  might  either  seize  and  libel  the  ship^  or  sue  the 
person. 
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In  the  case  of  aei^^ure  of  a  ship  under  the  act  of  United  Sutc* 
August  4th5  1790,  Laws  U*  S»  vol.  1.  p.  237.  there     Grundy, 
must  be  a  prosecution  in  conformity  widi  the  regula-     •  '   '■  ■ 
tions  of  the  67th  section  of  that  act ;  and  an  important 
question  arises,  whether  we  are  thereby  prevented  from 
proceeding  in  personam  for  the  value  of  the  thing  for-  ' 
feited«     We  contend  that  we  may  proceed  either  way; 
for  of  what  use  JU'e  the  words  "  or  the  value  thereof ^'^ 
if  the  recovery  must  be  by  seizure  and  condemnation  \ 
The  words  being  in  the  alternative,  leave  us  that  option. 
In  Roberts  v.  Withered^  it  is  said,  "  that  though  some 
persons  proceed  by  way  of  information  upon  forfeitures, 
yet  actions  of  detinue  will  nevertheless  lie.'^  5  Mod.  194. 
Suppose  the  act  had  declared  that  the  party  shall  for- 
feit t,OCX)  dollars,  would  net  an  action  lie  for  this  mo- 
ney? 

But  admitting  that  tfhe  act  of  1790  requires  a  sen- 
tence of  condemnation  to  vest  the  right  in  the  United 
States,  we  contend  that  the  29th  section  of  the  act  of 
December  31,  1792,  under  which  the  present  action  is 
brought,  does  not.     Laws  U.  S.  voL  2.  p.  157. 

Although  it  refers  to  the  act  of  1 790,  it  is  only  for  the 
purpose  of  designating  the  courts  in  which  the  recovery 
is  to  be  had;  and  to  the  manner  of  disposing  of  the  for* 
feiture.  It  has  no  reference  to  the  kind  of  suit^  or  to 
the  manner  of  proceedings  to  effect  the  recovery  *of  the  *  342 
object.  The  words  of  the  29th  section  are,  ^^  that  all 
penalties  and  forfeitures  which  may  be  incurred,  for  of-* 
fences  against  this  act,  shall  and  may  be  sued  jbr,  pro- 
secuted, and  recovered,  in  such  courts^  and  be  disposed 
of  in  su^h  manner^  as  any  penalties  and  forfeitures 
which  may  be  incurred  for  offences  against  the  act  (of 
1790)  may  legally  be  sued  for«  prosecuted,  recovered 
and  disposed  of." 

The  statute  of  12  Car.  IL  has  stronger  expressions 
to  show  that  a  sentence  of  condemnation  was  necessary 
to  vest  the  property.  Its  words  are,  **  under  the  penalty 
of  forfeiture  of  ship  and  goods,  one  moiety  to  his  ma- 
jesty, and  the  other  moiety  to  him  or  them  that  shall  in* 
forniy  seize^  or  sue  for  the  same."  Our  statute  is  not 
only  silent  as  to  the  mode  pf  recovery,  whether  by  in- 
formation, seizure,  or  suit,  but  contains  the  words  ^^  or 
the  value  thereof ^^  (which  the  British  statute  does  not,}  « 
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United  Stttet  and,  therefore,  recog^nises  any  mode  of  recovery  by 
Grandy.     which  that  value  can  be  obtained* 
"  It  is  not  unworthy  of  remark,  that  vessels  are,  by  the 

act  of  1790,  rendered  liable  to  forfeiture  in  three  cases, 
6. 14.  27*  &  60.  in  neither  of  which  is  it  declared  that 
**  the  value  thereof^^  may  be  recovered.  The  67th  sec- 
tion, if  intended  to  ascertain  the  forfeiture  of  ships  by 
seizure  and  condemnation  only,  may  operate  consistent- 
ly on  that  act,  but  it  cannot,  where  an  alternative  is 
given  to  sue  for  the  value. 

As  we  cannot  proceed  in  rem  without  a  seizure,  if  a 
transfer  or  sale  secures  the  property  in  the  transferee, 
or  vendee,  the  law  will,  in  this  respect,  be  defeated* 

Admitting  that  the  vendee  is  safe,  the  offender  is 
liable  to  be  proceeded  against  in  personam,  for  the  value 
of  the  property  forfeited :  If  so,  his  assignees,  in 
case  of  his  bankruptcy,  are  also ;  for  his  creditors  have 
but  an  equitable  Hen  on  his  estate  in  the  hands  of  his 
assignees ;  and  the  United  States  have  a  kffal  right, 
which,  after  suit  brought,  has  relation  back  to  the  time 
of  the  forfeiture.  ' 
•  34$  *With  respect  to  the  exceptions  to  the  witnesses,  the 

court,  in  rejecting  the  testimony  of  Hackman,  have  car- 
ried the  doctrine  farther  than  it  is  warranted  by  any 
precedent.  It  was,  in  fact,  deciding  that  a  witness  may 
refuse  to  give  testimony  against  a  defendant,  because 
that  defendant  is  his  debtor,  and  his  testimony,  by  esta- 
blishing the  plaintiff's  claim,  would  diminish  the  funds 
out  of  which  the  witness's  claim  might  be  satisfied. 

This  interest  is  certainly  too  remote  and  contingent  to 
exclude  the  witness.  It  may,  perhaps,  affect  his  credibi- 
lity, but  not  his  competency. 

The  other  witness  who  was  called  to  prove  the  entry 
in  the' books  of  Brozun  6?  Hackman,  was  also  improperly 
rejected.     ■ 

After  the  rejection  of  Hackman  himself,  and  after 
proving  the  book  to  be  in  the  possession  of  die  opposite 
party,  who  refused  to  produce  it,  the  next  best  evidence 
was  the  testimony  of  a  person  who  had  seen  the  entry  in 
the  book,  in  the  hand-writing  of  Hackman. 

The  judgment  of  the  district  court  upon  the  libel  is 
no  bar  to  the  present  action.  That  judgment  was  hot 
given  on  the  point  of  the  forfeiture,  but  upon  the  ground 
that  the  United  States  could  not  follow  the  thing  itself 


FEBRUARY,  1806.  343 

into  the  hands  of  a  bona  fide  purchaser,  for  a  valuable  United  States 
consideration,  without  notice.      It  does  not  bar  the  re-     GroDdy. 
medy  in  personam^  

Pm  B»  Key  and  Martin^  contra. 

1.  As  to  the  rejection  of  Hackman^  as  a  witness. 

He  was  oflRered  by  the  United  States  to  prove  that  he 
was  an  alien,  and  was  interested  in  the  ship  at  the  time 
the  oath  was  taken  by  Brown.  The  defendant  objected, 
and,  upon  tlie  voir  dire^  he  declared  himself  interested, 
and  objected  to  answering  against  his  interest.  {^Key 
was  about  to  read  an  authority,  when  the  Chief  Justice 
told  him  that  no  authorities  would  be  required  on  that 
point.  Johnson^  J.  said  he  should  *like  to  see  the  *344 
authority  for  his  own  satisfaction.  Marshall^  Ch.  J. 
When  we  said  there  was  no  necessity  for  authorities, 
we  meant  authorities  to  prove  that  a  man,  in  a  civil  case, 
is  not  bound  to  testify  against  his  interest*  But  this 
does  not  preclude  the  objection,  that  the  facts  stated  by 
the  witness,  as  the  ground  of  his  interest,  did  not  prove 
him  to  be  interested.  Key  then  cited  Peahens  Law  of 
Ev.  132.] 

2.  As  to  the  rejection  of  the  witness  who  was  called 
to  prove  the  entry  in  the  books  of  Brown  &f  Hackman. 

The;re  was  no  proof  that  it  was  one  of  the  books  of 
that  firm ;  nor  was  any  notice  given  to  the  defendants 
to  produce  it.  It  was  not  proved  to  be  in  the  possession 
of  the  defendants,  but  in  that  of  the  assignees  of  Brown  ' 
£sP  Hackman^  who  were  different  persons.  The  plaintiffs 
might  have  had  a  subpcena  duces  tecunu  The  ground  of 
the  opinion  of  the  court  was,  that  the  testimony  offered 
was  not  the  best  evidence,  as  the  book  itself  might  have 
been  had. 

3.  The  important  question  in  the  cause  is  whether, 
by  the  act  of  forfeiture,  the  property  vested  in  the  Uni- 
ted States  before  condemnation. 

We  admit  that  the  owner  of  propertj"  may  maintain 
trover  against  a  vendee  claiming  under  a  third  person, 
and  disaffirm  the  sale ;  or  he  may  affirm  the  sale,  and 
bring  an  action  for  the  price.  The  present  action  is 
grounded  on  the  right  of  property  being  in  the  United 
States  at  the  time  of  the  sale.  The  seizure  of  the  ves- 
sel was  not  made  by  the  United  States  until  after  the 
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United  States  assignees  of  Btown  had  sold  and  delivered  her  to  a  tlurd 

Grundy.       Person* 

'  If  tlie .  present  action  is  not  founded  on  the  right  of 

property,  the  action  should  have  been  debt  for  the  pe- 
nally, or  a  special  action  on  the  case,  grounded  upon  the 
statute,  and  averring  every  matter  necessary  to  entitle 
the  United  States  to  recover. 
♦  345  *The  right  of  the  United  States  to  the  property  de- 

pend^ upon  the  act  of  1792.  The  4th  section,  which 
declares  the  forfeiture  and  penalty,  is  silent  as  to  the 
remedy.  When  the  act  creating  a  penalty  is  silent  as 
to  its  mode  of  recovery,  the  action  must  be  debt  or  case 
on  the  statute. 

The  only  remedy,  then,  which  the  United  States 
had,  was  either  by  a  seizure  of  the  ship,  or  an  action  of 
debt,  or  special  action  on  the  case,  for  the  penalty*  But 
the  present  is  an  action  for  money  had  and  received.  It 
is  not  grounded  on  a  crime  or  a  tort. 

The  United  States  have  lost  their  remedy  in  renti^  by 
suffering  it  to  be  sold  without  notice.  Upon  Ihis  point, 
the  sentence  of  the  district  court,  which  has  been  acqui- 
esced under,  is  conclusive ;  for  it  goes  upon  the  ground 
that  the  United  States  had  not  the  right  to  the  thing  at 
the  time  of  the  sale  ;  for  if  they  had,  the  vendee  gained 
no  legal  title,  and,  therefore,  could  not  be  projected  by 
the  want  of  notice.  But  he  was  protected  by  want  of 
notice ;  he  must,  therefore,  have  gained  a  legal  title, 
^  which  could  be  protected.  He  could  gain  his  legal  title 
only  from  the  assignees,  but  they  could  not  convey  a 
legal  title  which  was  not  in  them.  At  the  time  of  sale, 
therefore,  the  legal  title  must  have  been  in  the  assignees ; 
and,  as  there  could  not  be  two  legal  titles  to  the  same 
thing,  at  the  same  time,  in  different  persons,  the  title 
could  not  be*  in  the  United  States.  This  is  the  conse- 
quence which  inevitably  results  from  the  sentence. 

Having  lost  their  remedy  against  the  things  their  only 
alternative  is  an  action  for  the  penalty  against  the  person 
who  took  the  false  oath.  The  act  provides  no  substitute 
for  the  process  in  rem^  but  the  action  against  that  person ; 
it  gives  no  right  of  action  against  the  person  who  may 
be  in  possession  of  the  thing. 

No  action  for  the  penalty  will  lie  against  Brown's 
assignees.     It  is  in  the  nature  of  a  criminal  prosecutioo* 
6 
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*Thc  act  gives  the  United  States  an  election  of  one  of  United  Sutei 
two  remedies,  but  not  of  both.     They  may  proceed  in     Grundr- 
reiR,  or  in  personam.      Until  their  election  is  made,  the     ■ 
thing  itself  is  not  forfeited,  for  they  may  never  choose 
to  proceed  against  the  thing,  but  may  prefer  the  remedy 
against  the  person. 

They  have  made  their  election  by  proceeding  in  rem  / 
having  failed  there,  they  could  not  take  the  other  side 
pf  the  alternative,  and  sue  for  its  value.  The  sentence 
has  been  submitted  to,  and  Ts  conclusive  until  reversed. 

Suppose  the  libel  had  been  dismissed  because  it  was 
not  sufficiendy  proved  that  Brown  had  sworn  falsely, 
or  that  he  knew  he  was  swearing  fi^sely,  could  the  Uni* 
ted  States  turn  round,  and  try  the  same  question  again, 
upon  an  action  against  Brown  for  the  penalty  ?  Or,  after 
suing  Brown  for  the  penalty,  and  failing  to  recover  judg- 
ment against  him,  could  they  seize  the  ship  and  try  the 
question  over  again. 

A  judgment,  until  reversed,  is  conclusive  as  to  the 
subject  matter  of  it.     2  Burr.  1009.  Moses  v.  Macferlan. 

At  common  law  a  forfeiture  does  not  alter  the  pro- 
perty, until  there  is  some  act  done  by  the  party  claiming 
the  forfeiture,  either  in  paisy  or  of  record. 

A  forfeitdfe  of  lands  relates  back  to  the  time  laid  in 
the  indictment ;  but  the  forfeiture  of  goods  relates  to 
the  time  of  conviction.  In  both  cases  the  time  must 
appear  of  record.     Co.  Lttt.  390.  b.  391.  a. 

In  case  of  deodand^  nothing  is  forfeited  until  it  be 
found  by  inquest.  So  in  the  case  oi  felo  de  se^  no  part 
of  the  personal  estate  is  forfeited  to  the  king  before  the 
self-murder  is  found  by  inquisition.  So  in  the  cases  of 
jiight^  and  of  goods  waived.     1  Hawk.  P,  C.  101.  104. 

rhe  case  of  Roberts  v.  Withered^  5  Mod.  193.  was 
decided  on  the  ground  that  an  action  of  detinue  was  a 
process  in  remj  and  equivalent  to  a  seizure. 

*  Harper  9  in  reply.  ♦  347 

1.  As  to  the  exclusion  of  Hackman^s  testimony. 
It, may,  perhaps,  be  safely  admitted  that  if  the  tes- 
timony has  an  immediate^  direct^  and  certain  eifect  upon 
his  interest,  a  man  may  be  excused  from  testify- 
ing* But  in  the  present  case  it  depended  upon  se* 
ireral  contingencies.  1st.  Whether  Brown^s  estate 
would  be  sufficient  to  pay  the  claim  of  the  United 
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United  statei  States ;    2d.  Whether  HackmarCs  certificate  would  bar 
Grundy.     ^^  United  States,  a  poiot  not  yet  d.ecided,  and  upon 

^    which  legal  opinions  differ  \    3d.  Whether  the  United 

States  would  choose  to  resort  to  Hackman  until  the  ef- 
fects of  Brown  were  exhausted ;  and,  4th.  Whether 
there  would  be  any  surplus  of  HackmarCs  estate.  The 
authority  from  Peake^  1 32.  is  not  to  the  point  i  for  he 
gays  that  the  testimony  must  go  to  establish  a  debt  against 
himself,  before  the  witness  can  be  excused  from  giving 
it.  And  the  case  which  he  cites  from  Strange^  406. 
shows  that  it  is  only  a  matter  of  indulgence.^  and  not 
of  rights  even  in  such  a  case  :  for  although  the^  witness 
was  bail  in  the  action,  yet  if  he  was  a  subscribing  wit- 
ness, the  Chief  Justice  said  he  would  oblige  him  to 
swear. 

2.  As  to  the  testimony  respecting  the  book. 
It  was  proved  that  the  book  was  in  the  hands  of  the 
assignee  of  Hackman^  who  refused  to  produce  it.  We 
could  not  issue  a  subpoena  duces  tecum.,  because  the  book 
was  a  private  document ;  and  it  not  being  in  the  pos- 
session of  the  defendants  we  could  not  compel  them 
to  bring  it  in  under  the  act  of  congress.  Between  a 
bankrupt  and  his  assignees  there  is  a  perfect.  priviQr 
as  to  all  matters  of  contract  and  interest*  The  book, 
therefore,  tnust  be  supposed  to  be  in  the  hands  of  Hack- 
man;  and  as  the  court  refused  to  compel  him  to  testify, 
or  to  produce  the  book,  evidence  of  its  contents  was 
the  next  best  evidence  in  our  power.  As  to  this  case, 
it  was  as  if  the  book  had  been  lost  or  destroyed.  If  a 
subscribing  witness  to  a  bond  be  out  of  the  reach  of  the 
process  of  the  court,  you  cannot  compel  him  to  testify^ 
but  you  may  give  evidence  of  his  hand-writing. 
3.«  As  to  the  main  question* 

♦  348  *The  defendants  are  not  sueda^  assignees*     Thp  ac- 

tion is  against  them  in  their  own  rtght^  as  having  re- 
ceived money  to  which  the  United  States  are  entitled. 
We  say  that  they  have  taken  property  of  the  United 
'  States,  and  sold  it,^  and  we  are  entitled  to  the  money. 

The  forfeiture  of  the  value  is  to  be  recovered  of  the 
person  who  took  the. oath ;  but  this  does  not  prevent  the 
United  States  from  pursuing  such  other  remedies  as 
they  .might  have  had  by  reason  of  the  forfeiture.  If, 
then,  the  forfeiture  gave  the  United  States  the  right  to 
the  thing,  they  are  entitled  to  the  present  remedy. 
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The  question  is,  at  what  time  did  the  property  vest  Uwt«d  States 
in  th^  United  States  by  reason  of  the  forfeiture  ?  Grtrndf. 

The  case  in  5  T*  /?.  refers  to,  and  recognises,  the      '     "   "■ 
law  as  decided  in  Roberts  v.  Withered^  in  5  Mod.    The 
decision  there  was,  that  by  the  illegal  act  of  the  party 
the  property  was  devested  out  of  him.     The  doctrine 
of  abeyance  does  not  exist  in  any  case :  it  has  been 
laughed  out  of  existence.     The  property  tnust  be  some-* 
where.     If  it  does  not  vest  in  a  private  owner,  it  goes 
to  the  sovereign,  or  to  the  government.  If  devested  out 
of  the  owner,  it  goes  eo  instanti  to  the  person  to  whose 
use  it  is  forfeited.     When  the  forfeiture  accrues  to  a 
private  person,  he  must  do  some  act  to  entitle  himself. 
But  not  so  in  the  case  of  the  king;  it  vests  in  him  im- 
mediately.    He  is  not  bound  to  do  any  act.     In  the 
case  of  Roberta^  qui  tantj   v.  Withered^   S    Mod.   the 
right  of  the  informer  did  not  accrue  till  the    action 
brdught ;  but  the  whole  had  gone  to  the  king  by  the  for- 
feiture.    The  offence  devests  the  property,  but  it  is  not 
vested  in  an  informer  until   action  brought.      In  the 
mean  time  it  is  in  the  king.     The  informer's  right  only 
vests  by  action. 

There  is  a  difference  between  a  forfeiture  by  statute, 
and  a  forfeiture  by  common  law.  The  common  law 
says,  the  king  shall  have  it  if  he  will.  But  the  statute 
say&i  it  shall  absolutely  vest  in  the  king.  By  the  statute, 
the  king,  speaking  by  the  legislature,  has  determined 
his  will.  He  has  made  his  election  to  have  the  thing. 
But  the  statutory  remedy  does  not  take  away  the  com- 
mon  law  remedy:  it  is  cumulative.  The  United  States 
are  not  obliged  to  resort  to  the  statutory  remedy. 

♦But  it  is  «aid  that  the  United  States  had  an  elec-        *  349 
tion,  and  that  no  right  to  the  thing  vested  until  they 
made  their  election.     W«  may  admit  it;  bM&twe  say  we 
have  elected  the  present  remedy. 

Admit  that  we  elected  to  seize  the  vessel.  It  had 
escaped:  it  was  gone  out  of  our  power.  It  was  still 
an  election,  and  we  are  now  proceeding  in  an^  action  for 
its  value.  The  election  will  relate  back.  We  have  the 
whole  three  years  to  make  the  efection.  If  we  pass 
the  tibiree  years,  the  property  goea  bad  to  the  former 
pwiier. 

Tlhe  value  is  not  to  be  considered  as  a  penalty,  but  as 

Vo  V  l^^  T  t 
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VAitod  scttei  a  debt.    We  might  ha^e  brdoght  deHhue  <yr  tr9%fer  for 
Grvmdy.     ^c  shiPf  instead  of  an  action  for  the  value,  or  a  aei^ 
'  zure* 

We  admit  the  aentetice  caniiot  be  iaquif  ed  iiUo  ;  but 
St  does  not  affect  the  present  question.  The  decisiott 
was  not  on  the  point  of  the  forfeiture. 

February  22.    ~ 

Marshall^  Ch.  J.  delivered  the  opinion  of  fto 
court. 

Thk  action  is  brought  to  recover  money,  recdvedby 
the  defendants,  tor  a  ship  sold  by  them  a9  the  atrigneea 
of  Aqutla  Brown,,  a  bankrupt:  which  ship  is  conffl^ 
dered^  in  this  cause,  as  having  been  liable  to  fbrfcimre,'' 
under  the  ^^  act  for  Registering  anK}  reeorcfing  ships  or 
vessels."  It  is  founded  on  the  idea  that,  at  the  tinae  of 
sale,  the  ship  was  the  property  of  the  United  States,,  in 
virtue  of  the  act  of  forfeiture  which  had  been  commit^ 
ted,  aind  of  the  proceedings  of  the  United  Staited  ior 
consequence  of  that  act. 

It  appears  that  in  1801  Aquila  Brown,  |unf»  tkesv 
carr5^ing  oh  trade  in  his  own  name,  in  Baltisu)re)  ob- 
tained a  register  for  the  JbfHh$ny  Mangin^  as  hi»  scrfe 
property ;  havhig  first  taken  the  oath  wknch  the  kwr  re- 
quires, to  enable  htm  to  obtain  such  register.  He  after- 
Ward^  became  a  bankrupt,  and  the  Antony  Mttngin 
passed,  with  his  other  efiects,  to  his  assignees,  who  sold 
,  her  for  the  money  now  claimed  by  the  United  States^ 
^  350  After  *this  sale,  facts  were  discovered,  induicing  the 
opinion  that  a  certain  Harman  Henry  Hackman,  a  kh 
reigner,  was  part  owner  of  the  vessel,  a  ciarcnmistance 
within  tiiGi  knowledge  of  Aqtiila  Browft;  and  vv^&ot 
this  ground  «he  was  seized  and  *Iibelled  in  the  court  of 
admiralty.  By  the  sentence  of  that  court,  the  lib^  was 
4ldj:udged  not  to  be  supported,  and  was  dismissed.  It  is 
agreed,  and  is  so  suted  in  the  reasoning  of  the  judge, 
which  accompanied  his  opinion,  that  this  sentence  was 
not  intended  to  decide  the  question  of  forfeiture  $  but 
was  founded  on  the  alienation  of  the  vessel  before  <he 
forfeiture  was  claimed^  Acquiescing  in  tlus  decisiKm, 
the  United  States  brought  the  present  action.  At  the 
trial  the  judge  instructed  the  jury  thit  this  afetida  was 
not  maintainable,  although  they  should  be  of  opinion 
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^9it  the  fact  alleged  io  the  oath,  whidi  was  takea  to  ob-  ^«**«^  ^utes 
^ia  Ae  register,  was  untrue  within  the  knowledge  of     cwmdy. 
^e  person  taking  the  oath*      To  this  instruction  an     -  •     '  ■  ■- 
exception  was  taken ;  and  upon  thaij  among  other  points, 
the  cause' comes  into  this  court. 

The  words  of  the  aat  under  whi(^  the  right  of  the 
•United  States  aci;rues  are :  ^^  And  in  case  any  of  the 
Matters  of  fftct  in  the  said  oath  or  affirmation  alleged, 
nrkich  shall  be  within  the  knowledge  of  the  party  so 
swearing  or.affirming,  shall  not  be  true,  there  shall  be  a 
Ibrfeiturje  of  the  ship  or  vessel^  together  with  her  tackle, 
f  umituce  and  apparel,  in  respect  to  which  the  same  shall 
have  been  made,or  of  the  value  thereof,  to  be  recovered, 
^th  costs  of  suit,  of  the  person  by  whom  such  oath  or 
affirmation  shall  have  been  made." 
.    The  question  made  at  the  bar  is,  whetber3  by  virtue 
of  this  act,  the  absolute  property  ia  the  ship  or  vessel 
yests  in  the  .United  States,  either  in  fact  or  in  contem- 
plation of  law,  on  the  t^ing  of  the  false,  oath ;  or  re- 
mains in  the  i;>wners  until  the  United  States  shaU  per- 
form some  act,  manifesting  their  election  to  take  the 
ship  and  not  the  value. 

So  fsu'as  respects  this  question,  the  effect  of  the  sen- 
tenoe  in  the  court  of  admiralty  is  put  out  of  the  case, 
for  the  court  has  not  decided  what  the  effect  of  that  sen- 
tence wili'  be. 

'    It  has  been  proved,  that  in  all  forfeitures  accruing  at  , 
GomiiK>n  law,  nothing  vests  in  the  government  until 
^some  legal  step  shall  be  taken  for  the  assertion  of  its         4^  3^1 
right,  stfter  which,  for  many  purposes,  the  doctrine  of 
relation  carries  back  the  title  t&  the  commission  of  the 
offence ;  but  the  distinction,  taken  by  the  counsel  for 
the  United  States,  between  forfeitures  at  common  law^ 
iHid  those  accruing  under  a  statute,  is  certainly  a  sound 
one.     Where  a  forfeiture  is  given   by  a  statute,  the    - 
rules  of  the  common  law  may  be  dispensed  with,  and 
the  thing  forfeited  may  either  vest  immediately^  or  on 
the  performance  of  soipie  particular  act,  as  shall  be  the 
Wiil  of  the  legislature.      This  must  depend  upon  the 
eonstruction  of  the  statute. 

The -cases  cited  from  5  Mod*  and  5  Durnford  &P 
Easty  are  certainly  strong  cases.  Whether  they  can  be 
i^Gonciled  to  the  general  principles  of  English  law  need 
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UoHed  States  not  bc  considered,  because  the  present  inquiry  respects 

Gmndy.     ^^^  Construction  of  an  act  of  congress,  containing  wor^ 

•  ■  ■  ■■■■        which  vary  essentially  from  those  used  in  the  acts  <rf 

the  British  parliament^  on  which  those  decisions  were 

made. 

The  question^  therefore,  does  the  ship  vest  ahsohttely 
in  the  United  States,  so  as  to  make  it  their  property y  whe^ 
ther  sHch  be  the  choice  of  the  government  or  not,  or  tnay 
they  elect  to  reject  the  ship  and  proceed  for  its  valuer  most 
be  decided  by  the  particular  words  of  the  act. 

The  words,  taken  according  to  their  natural  import^ 
certainly  indicate  that  an  alternative  is  presented  to  the 
United  States.  ^*  There  shall  be  a  forfeiture  of  the  sldp^ 
or  of  the  value  thereof,  to  be  recovered,  with  costs  of  soxt, 
of  the  person  by  whom  such  oath  shall  have  been  made«'' 

Had  a  special  action  on  the  case  been  brought  against 
the  person,  by  whom  the  oath  was  made,  stating  circum- 
stances on  which  a  forfeiture  would  arise,  and  averring 
an  election  on  the  part  of  the  United  States  to  claim  the 
value,  it  would  be  a  very  bold  use  of  the  power  of  con- 
struction which  is  placed  in  a  court  of  justice  to  say,  that 
such  an  action  could  not  be  maintmned,  because  the  ve&« 
fliel  itself  was  vested  in  the  government,  and  the  value 
was  only  given  in  the  event  of  the  vessel  being  widi- 
drawn  from  its  grasp. 
^352  ^In  addition  to  the  obvious  and  natural  import  of  the 

words  used  by  the  legislature,  the  opinion  that  an  alterna- 
tive is  given  to  the  government  derives  some  strength 
from  the  consideration,  that  the  forfeitures  are  claimed 
from  distinct  persons.  If  the  ship  be  forfeited  she  is 
claipoed  irom  all  the  owners.  In  an  action  for  the  An* 
thohy  Mangin,  Harman  Henry  Hackman  could  not  have 
defended  himself  by  averring  his  interest  in  the  vessel, 
and  that  only  the  share  of  Brown  was  forfeited;  but  in 
an  action  against  Hackman,  for  the  value,  the  declara- 
tion, or  information,  must  have  averred  that  he  was  the 
person  who  took  the  false  oath,  and.proof  that  it  was 
taken  by  his  partner,  would  not  have  supported  that  aver- 
ment. They  are,  then,  distinct  forfeitures,  claimed  froin 
different  persons*  The  ship,  from  the  owtiers;  the 
valuby  from  the  particular  owner  w;ho  has  taken  the  false 
oath. 

The  United  States  are  entitled  to  both,  or  to  oi^ly  one 
of  them*    A  right  to  both  has  not,"and  certainly  cannot. 
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be  asserted.     If  there  be  a  right  only  to  one,  the  govern-  ^t^wted  Sutes 
ment  may  elect  to'  take  either,  but  till  the  election  Tje     tfruarfy. 
made,  thetide  to  the  one  is  perfectly  equal  to  the  title  to  ■' 

the  other* 

It  seems  to  be  of  the  very  nature  of  a  right  to  elect 
one  of  two  things,  that  actual  ownership  is  not  acquired 
in  either  until  it  be  elected;  and  if  the  penalty  of  an 
offence  be  not  the  pdsitive  forfeiture  of  a  particular 
thing,  but  one  of  two  things,  at  the  choice  of  the  person 
claiming  the  forfeiture,  it  would  seem  to  be  altering, 
materially,  the  situation  in  which  that  person  is  placed, 
to  say  that  either  is  vested  in  him  before  he  makes  that 
choice^*  If  both  are  vested  in  him,  it  is  not  an  election 
which  to  take,  but  which  to  reject ;  it  is  not  a  forfeiture 
of  one  of  two  things,  but  a  fcufeiture  of  two  things,  of 
which  one  only  can  be  retained. 

'That  the  legislature  may  pass  such  an  act  is  ciertain ; 
but  d%at  the  one  under  consideration  is  such  an  act,  is 
not  admitted  by  the  court. 

If  the  property  in  the  vessel  was  actually  vested  in 
the  United  States  by  the  commission  of  the  offence,  then 
the  judgment  of  a  court,  condemning  the  vdssel,  ^or  ^  353 
declaring  it  to  belong  to  the  government,  would,  in  fact, 
do  nothing  more  than  ascertain  that  the  offence  had  been 
committed ;  it  would  not  vest  the  thing  more  completely 
in  the  govemtnent,  in  point  of  right,  than  it  was  vested 
by  the  commission  of  the  offence.  If,  notwithstanding 
the  complete  ownership  of  the  vessel,  which  the  argu- 
ment suppcfses  in  the  government  immediately  « upon 
the  act  of'forfeiture,  and  in  virtue  of  that  act  a  suit  for 
the  value  might  have  been  maintained,  it  would  seem 
to;follow  that  a  judgment,  declaring  the  vessel  to  be  the 
property  of  the  United  States,  would  not  bar  an  action 
for  the  value,  provided  the  benefit  of  that  judgment  had 
not  been  received  by  the  United  States.  The  real 
principle  on  which  an  action  for  tjie  value  can  be  main*^ 
tained  would  seem  to  be,  that  the  ship  itself  did  not  be- 
long pQ  the  United  States  in  consequence  of  the  false 
oath,  but  in  consequence  of  the  election  to  take  the 
ship*  If  this  election  be  not  made,  and  the  govern- 
ment shall  elect  the  value,  then  the  property  of  the- ves- 
sel remains  in  the  original  owners,  and  is  no  obstacle  to 
a  suit  for  the  value.  But  if  this  opinion  be  mistaken; 
if  the  property  in  the  ship  be  immediately  invested  in 
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,i;nit«d  s^tes  ijie  government,  notwithatanding  which  the  valtie  may 
GrunV*  ^  claimed,  the  court  cannot  difitincdjr  perceive  why 
J  the* same  action  might  not  be  maintained,  notwithstand- 

ing the  declaration  of  a  court  that  the  property  was  in 
^  the  United  States,  provided  tht  beneit  of  their  judg- 
ment was  not  obtained.  In  this  view  of  ^e  case,  if 
the  court  of  admirahy  .had  decreed  in  favour  of  the 
United  States,  and- the  Anthony  Mang'm  had  been  de* 
su-oyed  before  the  benefit  of  that  judgmeait  had  been 
"  received,  the  person  who  had  taken  the  £alse  oath  might 
still  have  been  sued  for  the  value.  This  wjoold  never 
be  contended;  and  yet  if  the  absolute  ownership  of 
the  vessel  by  the  United  States  does  not  predude  a 
right  to  sUe  for  the  value  before  a  judgment  be  Tender* 
ed,  there  is  some  difficulty  in  discerning  when  it  will 
preclude  that  right.  In  fact,  the  idea  that  one  of  tw« 
things  is  actually  vested  in  goverament  by  an  ut  to 
which  forfeiture  is  attached,  seems  ii^compsitible  with 
the  idea  of  a  right  to  elect  which  of  two  things  shall 
vest. 

'It  seems,  then,  to  be  the  necessary  constnietioQ  of 
the  act  of  congress  that  the  United  States  acquired  no 

*  3S4  *property  in  the  Anthony  Mangin  until  they  elected  to 
pursue  that  part  of  the  alternative  given  by  the  statute. 
\Of  consequence,  the  money  for  which  that  vessel  was 
sold,  was  not,  at  the  time,  received  for  the  use  of  the 
United  States;  but  for  the  U9e  of  the  creditors  of  the 
bankrupt.  ' 

To  decide  finally  on  the  propriety  of  supporting  the 
claim  of  the  United  States,  as  made  in  this  action,  un« 
der  that  bi'anch  of  the  statute  which  forfeits  the  ves- 
sel, another  question  still  remains  to  be  investigated. 
Has  the  doctrine  of  relation  such  an  influence  upon 
Ais  case,  that  an  election  subsequent  to  the  sale  shall 
carry  back  the  title  of  the  United  States  *to  the  com- 
mission of  the  act  of  forfeiture,  so  as  by  this  fiction  of 
law  to  make  them  the  real  owners  of  the  vessel  at  the 
time  of  sale,  and,  consequently,  of  the  money  for  which 
she  was  sold  ? 

Without  a  critical  examination  of  the  dcK^trine  of  re* 
lation,  it  would  seem  to  be  a  necessary  part  of  that 
doctrine,  that*  the  title  to  a  thing  which  is  to  relate 
back  to  some  former  time,  must  exist  against  the  thing 
itself,  not  against  some  other  thing  which  the  claiflMint 
6 


mxy  Wirth  to  tomider  as  it»  substitute.    To  carry  back  Un»t«d  Suter 
the  title  to  the  Anthony  Mang-tn  to  the  act  of  forfeit*     Grondr- 
'  ure,  the  tide  to  the  Anthony  Mangin  must  have  an  ac-     ■■   "  '    '  - 
loal  existence.     If  bo  such  title  exists,  then  the  right 
to  elect  the  vessel  is  lost,  and  the  statute  has  not  for- 
feited the  money  for  which  she  was  sold  in  lieu  of  her. 
Suppose,  instead  of  being  sold  by  the  defendants,  she 
had  been  exchanged  by  Aquila  Brown  himself  for  an- 
other ship,  would  that  other  ship  have  been  forfeitable, 
by  the  doctrine  of   relation,  in  lieu  of  the  Anthontf 
Mangin  ?    Clearly  not ;  for  the  statute  gives  no  such 
forfeiture.     The  forfeiture  attaches  to  the  thing  itself, 
not  to  any  article  for  which  ^the  thing  may  be  ex- 
changed. 

The  .court  will  not  inquire  whether  an  action  on  the 
case  against  Orundy  &f  Thornburgh^  for  money  had 
and  received  to  the  use  of  the  United  States,  be  a  pro- 
per action  in  which  to  establish  a  forfeiture  for  a  fact 
committed  by  Aquila  Brown.  But  some  objections  to 
it  may  be  stated  which  deserve  consideration.  It  cer- 
tainly gives  no  notice  of  .the  nature  of  the  claim,  a  cir- 
cumstance ^with  which,  in  a  case  like  this,  the  ordina-  ^  n^c 
ry  rules  of  justice  ought  not  to  dispense.  It  asserts  a 
daina  founded  on  a  crime  yet  remaining  to  be  proved, 
not  against  the  person  who  has  committed  that  crime, 
or  against  him  who  possesses  the  thing  which  is  liable 
i^r  it«  but  against  those  who,  though  the  assignees  of 
the  effects,  are  not  the  assignees  of  the  torts  committed 
by  the  bankrupt.  It  may  change  the  nature  of  the  de- 
fence. .  ^  ' 

The  court  suggests;  these  difficulties  as  probably  con- 
stituting objections  to  the  action,  without  deciding  on 
theni.  The  points  previously  determined  show  that  it 
is  nat  maintainable  in  this  case,  under  that  alternative 
of  the  statute  which  subjects  the  vessel  to  forfeiture. 

It  remains  to  be  inquired  whether  it  can  be  maintain- 
ed niider  the  provision,  which  gives  a  right  to  sue  for 
the  Talue. 

Upon  this  pkrt  of  the  case  no  doubt  was  ever  enter- 
tained. Not  only. must  the  declaration  specially  set 
forth  the  facts  on  which  the  rigfait  of  the  United  States 
accrued,  and  the  law  which  gives  their  title,  but  the 
action  must  be  brought  against  the  person  who  has 
conuoitted  the  offence.     Discarding  those  words  which 
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United  sut«*  relate  to  other  objects,  and  reading  those  only  on  which 
Grundy.  ^^  claim  to  the  value  is. founded,  the  statute  enact?, 
■  '■  that  *^  in  case  any  of  the  matters  of  fact  in  the  said 
oath  alleged  which  shall  be  within  the  knowledge  of 
the  party  so  swearing,  shall  not  be  true,  there  shall  be 
a  forfeiture  of  the  vsdue  of  the  vessel,  in  respect  to 
which  the  same  shlU  have  been  made,  to  be  recovered, 
with  costs  of  suit,  of  the  person  by  whom  such  oath 
shall  have  been  made.'*  It  certainly  requires  no  com- 
mentary on  these  words  to  prove  that  an  action  for  the 
value  can  only  be  supported  against  the  person  who  h^s 
taken  the  oath. 

It  being  the  opinion  of  the  court  that  this  action  is 
not  maintainable  under  any  proof  offered  fyy  the  plain- 
tiffs, it  was  deemed  unnecessary  to  inquire  whether  the 
other  exceptions  in  the  record  be  well  or  ill' founded. 
^  356  ^Without  declaring  any  opinion  respecting  them,  the 
judgment  of  the  circuit  court  is  affirmed. . 

; 

i 

Judgment  affirmed.(a) 

(a)  The  opinion  of  Jadge  Winchester,  in  the  ease  of  The  United 
State*  V.  The  Anthony  Mangin,  Nortnan,  daitnaia,  referred  to  in  the 
argument,  was  as  follows : 

The  libel  is  grounded  on  the  statute  for  enrolling  and  registeting- 
^hips  and  vessels. 

The  prdceeding  being  in  rem,  all  the  world  become  parties  to  the 
sentence,  as  far  as  the  right  of  property  is  involved;  and  of  course^ 
^    all  persons  any  wise  interested  in  the  property  in  question  are  admis* 
sible  to  claim  and  defend  their  interests. 

The  libel  states  the  cause  of  action,  with  all  the  averments  neces- 
sary to  support  the  afiirmative  allegation,  that  a  forfeiture  has  ac- 
crued. 

The  only  claimant  intervening  in  this  cause,  is  7.  W.  Nermann 
who  alleges  himself  to  be  a  purchaser  hona  fide,  for  a  valuable  congi" 
deration,  ignorant  of  aitjf  caute  of  forfeiture  existing  at  the  time  of  the 
purchateg  and  under  eueh  purchase,  i.  e.  kona  fide,  and  for  valuable 
consideration,  claiming  the  property  as  exonerated  from  the  cause  of 
forfeiture  alleged,  even  if  the  facts  stated  to  sustain  the  same  be 
true,  which  he  in  no  wise  admits. 

On  these  proceedings,  several  questions  of  law  have  been  raised 
and  argued  by  the  counsel ;  and  as  the  great  point  in  the  cause  does  - 
not  appear  to  have  ever  received,  either  in  this  country  or  Great . 
Britain,  any  direct  judicial  determination,  I  have,  with  g^at  dili- 
gence«,Azamined  into  the  questions,  which,  from  the  breaking  ihe 
cause,  I  sav  must  necessarily  be  involved  in  the  determination. 

The  opinion  which  I  am  now  to  give,  though  the  result  of  more 
than  usual  investigation,  is  delivered  with  the  diflklence  which  will 
ever  attend  the  determination  of  an  inferior  court,  upon  a  new,  great 
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*THE  MARINE  INSURANCE  COMPANY  OF  ALEX^ 
ANDRIA  V.  JOHN  AND  JAMES  H.  TUCKER. 

ERROR  to  the  circuit  court  of  the  district  of  Co-     If  a  vewei 

lumbia.  J^a^^ln^from 

This  was  an  action  of  covenant,  by  John  and  James  Khigston,  in 
H.  Tucker,  on  a  policy  of  insurance,  dated  September  Jamaica,  w 
1st,  1801,  upon  the  sloop  Eliza,  at  and  from  Kingstoriy  and**toke*'in 
in  yamatca^  to  Alexandria^  in  Virginia.  a  cargo  at 

Kingston,   for 

.  1       •  .  <......,...  .   -Baltimore  and 

and  important  legal  question,  and  which  will  probably  receive,  as  it  Alexandria. 

ought,  the  ultimate  judgment  of  the  supreme  court.  and  sails  With 

It  is  necessary  to  keep  in  different  views^  the  questions  of  iact  ia  intent   to    go 

issue,  the  questions  of  law  arising  from  those  facts,  and  the  parties  fi*"*^  ^°  BalH- 

between  whom  they  arise.  more,  and  from 

It  is  to  be  distinctly  remembered,  that  A.  Brown,  whose  wilful  per-  "'®"®®. '®  ^- 

jury  is  alleged  to  sustain  the  forfeiture  sued  for,  is  no  party  to  this  v^S!!?."!*  *"  * 

•!         '^u  !-•         •  •  L  i»      i  r.L»        •.    .     beiore  she  ar- 

suit;   neither  are  his  assignees,  m  any  shape,  parties  to  this  suit,  to  ^1^^,    ^^   ^j^g 

be  directly  affected  by  the  judgment.     Every  consideration,  therefore,  diTiding  point, 

which  would  support  a  prosecution  against  the  actual  offender,  to  re-  is  captured ;  it 

cover  the  penalty  of  h\»  wilful  crime,  or  which  might  be  alleged  is  a  ease  of  in- 

against  those  who  stand  in  his  situation,  as  privies  in  law  quo  ad  tlie  (ended  devia- 

forfeiture,  must  be  laid  out  of  the  case.  tion  only,  and 

The  only  parties  to  this  suit  are,  the  United  State*  and  the  inform-  °®'  ?^  non-in- 
ant,  as  libellants,  and  T,  W.  Norman,  as  claimant  of  the  ship.  ^J*^^^    .  ^^^ 

I  think  it  peculiarly  necessary  to  confine  my  opinion  to  the  state  of  J!^Jf^^n  **^^g^ 
facts,  and  the  questions  of  law  applying  to  the  parties  in  court,  be-  peads  upon 
cause  it  is  not  necessary  for  me  to  decide  whether  the  assignees  of  the  particular 
A,  Brown  are  clothed  with  any  of  the  essential  characters  of  a  fair  circumstances 
purchaser,  or  have,  so  far  as  relates  to  the  property,  any  privilege  or  of  the  case, 
exemption  which  Brown  himself  would  not  have  had ;  alld  the  ques-  whether,  if 
tion  de  bona  fide  emptoris,  does  arise  directly  upon  Captain  Norman's  ^^^  vessel  be 
claim,  and  will  determine  this  case.  To  that  I  shall,  therefore,  im-  captured  and 
mediately  proceed.  S**?m  "  h  li 

No  seizure  was  made,  or  libel  filed  against  the  ship,  until  after  be  deemed  Jo- 
Brown's  bankruptcy,  and  a  sale  by  his  assignees  to  the  claimant,  who  tal  or  partial' 
is  admitted  to  be  an  innocent  purchaser  for  a  valuable  consideration ; 
nor  until  afler  he  had  obtained  a  new  register,  in  his  own  name,  upon 
that  purchase. 

It  is  argued  by  the  libellants'  counsel,  that  Brown  was  not  compe- 
tent to  pass  any  property  to  his  assignees,  nor  they  to  any  purchaser 
under  them,  as  the  forfeiture  relates  black  to  vest  the  property  from 
the  time  of  thefaUe  oath,  and  that  the  claim  of  the  libellants  is  para- 
mount to  that  oF  the  claimant. 

The  defendant's  counsel  argue,  in  support  of  his  claim,  that  the  re- 
lation back  to  the  time  of  the  offence  is  never  admitted  to  overreach 
rights  intermediately  acquired  by  third  persons. 

In  commenting  upon  the  case  from  1  D.  &  £.  252.  when  the  ar- 
gument was  first  openedj  Mr.  Martin  pressed  very  strongly  the  die- 

Vol.  m.  Uu  • 
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Mar.  im.  Co.      #Thc  defendants  pleaded,  1st.   That  the  vessel  bc- 

exan  ria  ^^^  sailed  on  the  voyage  insured,  and  was  not  prosecu- 

Tucker.     ting  the  voyage  insured  at  the  time  of  the  capture ; 

turn  of  Lord  Kcnyon^  that  if  the  relation  baek  to  the  time  of  an  of- 
fence was  admitted  as  to  the  property,  it  would,  in  every  caset  equally 
relate  to  the  profits  intermediately  acquired.  If  the  reason  assigned 
was  true,  it  certainly  furnished  one  of  the  strongest  cases  for  apply- 
ing the  argument  ab  inconvenienth  and  as  sueh  i  was  forcibly  struck 
with  it  when  mentioned. 

The  manner  in  which  Lord  Kenyan  is  reported  to  have  made  this 
observation  plainly  shows  it  to  be  the  deelaratxon  of  a  sudden  i]D|irea- 
sion,  and  which,  though  correct  as  applied  to  some  t^al  fotcv,  is 
not  so  in  the  latitude  reported,  either  at  common  law,  the  cm7  lavr, 
or  in  equity  supported  by  policy. 

1.  At  common  law,  even  as  to  the  guilty  party,  no  attainder  what- 
soever has  relation,  as  to  the  mesne  profits  of  land,  but  only  from  the 
time  of  the  attainder.    3  Bac.  272.    Co.  Lit,  290.  b.  lia  a. 

2.  By  the  civil  law,  and  the  rules  of  equity  adopted  from  that 
code,  a  subsequent  possessor  is  not  only  not  in  a  worse  situatxoa 
than  those  from  whom  he  derives  his  possession,  but  even  in  cases 
where  the  original  possessor  might  be  bound  to  restore  profit,  a  bona 
fide  possessor  is  exempt  from  any  such  obligation;  as  in  the  case  of  a 
bona  fide  purchaser.  Bona  fide  emptor  non  dubie  perdpiendo  fruchu 
etiam  ex  re  aiiena,  interim,  ruosf aetata  non  tantum  eo*  qui  diiigentia  et 
qpera  ejus  proveniunt,  sed  omnes  »•  quia  quod  ad/ructus  attinet  loco  domi" 
ni  est.     Zouch,  2.  J.  C.  213. 

3.  It  would  not  be  equitable  or  just  in  the  abstract,  to  permit  a  le- 
gal owner  to  lay  by,  to  avail  himself  of  the  ignorance  of  an  innocent 
holder.  And  the  same  considerations  of  policy,  which  in  England 
permit  the  offender  and  his  family  to  enjoy  the  profits  of  lands  for- 
feited for  treason,  which  is  a  strong  and  acknowledged  case  of  rela- 
tion to  the  offence,  lest  the  land  should  be  uncultivated,  and  the 
public  interest  thereby  suffer,  applies  conclusively  to  eveiy  case 
where  it  may  be  doubtful  whetlier  the  relation  is  to  the  ofieoce,  or 
only  to  the  time  of  conviction. 

As  this  reason  against  relation  does  not  appear  to  have  the  force  it 
carried  at  first  view,  we  must  have  recourse, 

IsL  To  the  principles  of  decision  in  analogous  cases ;  in  their  ap- 
^  plication,  always  having  regard  (as  was  justly  argued  by  Mr.  Har- 
per, on  the  motion  to  produce  Brown's  examination  before  the  com^ 
missioners)  **  that  a  relation  back  shall  never  be  admitted  to  injure 
the  rights  of  third  persons ,  nor  to  protect  or  favour  vtrongP  And» 

2d.  To  the  statute  under  which  the  forfeiture  is  claimed  in  thb 
cause. 

The  adjudged  cases  on  this  subject,  are  six  classes  of  ofi^ces, 
which  incur  a  forfeiture  of  real  estate ;  2  B.  C.  267.  and  seventeen 
which  produce  a  forfeiture  of  personal  property ;  2  B,  C.  421.  In 
this  numerous  classification!  the  principle  which  governs  each  de- 
scription of  cases  does  not  materially  differ.  I  have,  therefore,  se- 
lected only, 

1st.  The  cases  of  ouHavary^  and  attainder  of  crimes^  and,  (as  illus- 
trative of  these  cases,) 

2d.  Waived  goods. 
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afid,  2d#  *  A  generad  penformance  of  the  coveusiiitd  don-  ^«J^  '""^  ^• 
tained  in  the  policy;  upon  which  pleas  the  issues  were  t. 

joined,  and  verdict  and  judgment  for  a  total  loss.  Tucker. 

3d.  Relation  of  executions  at  coitkmon  law,  and  since  the  statute  of 
Charles  ;  and, 

4th«  (As  involving  the  g^enetal  doctfine  of  this  case,  and  to  explain 
the  case  of  Soberu  v.  Withered,  cited  by  Mr.  Harper,  from  5  Mod* 
ld«{     StUk^  223.)     A  case  of  viiianage  which  governed  that  decision. 
1.  Attdindert  or  conviction  of  crimes  and  outlamry.    ' 
Of  this  description  there  are  two  classes,  vehich  are  adjudged  to 
have  relation  totke  time  of  the  ofiTence  committed,  and  overreach  all 
intermediate  alienations,  treason  mdfelo  de  se.     The  case  of  treason, 
in  which  the  forfeiture  as  to  land  relates  to  the  time  of  the  offence 
committed,  depends  upon  feudal  principles.     As  the  land  could  not 
be  aliened  by  the  tenant  toluntarily,  it  would  be  preposterous    to 
admit  that  to  be  done,  through  the  medium  of  a  crime,  which  could 
not  be  done  by  a  lawful  act;  and  the  power  to  sell,  introduced  by 
subsequent  statutes,  is  construed  as  applying  only  to  lawful  aHena* 
tions.    The  reason^assig^ed  in  some  books,  that  it  shall  relate  to  the 
offence,  *'  because  the  indictment  contains  the  ^ear  and  day  when  it 
was  done,**  is  by  no  means  true  or  satisfactory,  since  that  would  apply 
equally  to  personal  property,  which,  the  same  books  admit,  is  only 
anected  from  the  time  of  the  conviction ;  and  the  time  charged  ia 
traversable,  even  in  the  case  of  land,  by  third  persons  claiming  an 
interest  therein.   5  Bac.  228.    H.  H  P.  C.  261,  262.    3  Bac,  271. 
Plovj.  488.  S  Co.  irO.    S.  H.  P.  C.  264.  270     3  Inst,  23a 

It  is  a  proposition  universally  true,  that  the  forfeiture,  upon  an  at- 
tainder of  treason,  relates  but  to  the  conviction  as  to  chattels,  unless 
the  case  of  the  offender  killed  in  resisting,  or  flight,  form  an  excep- 
tion, which  may  well  be  doubted.  Indeed,  says  Lord  Coke,  it  hath 
always  been  holden,  that  any  one  indicted  of  treason  or  felony,  may« 
bona  fide,  sell  any  of  his  chattels,  real  or  personal.  3  Bac  271  Perk, 
29.  8  Hep.  171.  Skinner^  S57.  Jones  v.  Jshhurst,  4  Cotiu  Dig.  Forfeit- 
ure, B*  4.   2  Inst.  48. 

In  the  case  of  ^felo  de  se  it  is  stated,  that  the  forfeiture  has  rela- 
tion to  the  time  of  the  mortal  wound  given,  so  that  all  intermediate 
alienations  are  avoided.  3  Bac,  272*  This  is  the  only  case  I  have 
ever  discovered,  in  which  the  doctrine  of  relation  has  been  so  far 
extended.  If  the  principle  of  that  determination  is  sound,  and  it  is 
applicable  to  other  cases,  it  is  a  drag-net  indeed.  It  may,  perhaps, 
most  correctly  be  considered  as  a  case  sui  generis,  and  neither  for  the 
reasons  which  are  assigned  to  maintain  it,  nor  the  doctrine  it  supports, 
applicable  to  other  cases. 

Those  who  are  curious  on  this  subject,  will  be  amused  with  the 
argument  of  Chief  Justice  Dyer,  on  the  drowning  of  Sir  J.  Hales,  and 
will,  probably,  be  as  much  convinced  by  the  reasoning  of  the  chief 
justice,  as  by  the  logic  of  the  grave  digger  in  Hamleti  to  prove  that  - 
the  drowning  of  Ophelia  was  se  defendendo,    Pio^d.  262. 

Outlawry  subjects  the  partv  to  forfeitures,  which  are  well  knowti  to 
depend  upon  the  nature  of  the  suit  on  which  they  are  prosecuted. 
Without  inquiring  when  an  office  is  necessary,  or  may  be  dispensed 
with  by  the  crowiv,  I  shall  mention  one  case  where,  even  after  an 
outlawry,  (of  which  purchasers  might  always  have  notice,  as  it  is  a 
matter  of  record,)  a  fair  purchaser  was  protected,  even  against  the 


360*  SUPREME  COURT  U.  S. 

Mm,  Int.  Co.      »At  thc  trial  the  defendants  took  three  bills  of  ex- 

ot  Alexandria 

r.         ceptions. 


Tucker. 


crown.  It  is  from  ffardret,  101.  The  Attorney-General  v.  Freeman, 
A.  was  outlawed,  and  afterwards  made  a  lease  of  his  lands,  and  af- 
terwards, these  lands,  among  others,  were  found  by  inquisition  ;  and 
this  case  Was  pleaded  in  bar,  to  bind  the  king  before  the  inquisition. 
The  court  held  that  a  lease,  or  other  estate  made  by  the  )>arty  after 
outlawry,  and  b^ore  an  inquisition  taken»  will  prevent  the  king's  title, 
if  it  be  made  bona  fide ^  and  upon  good  consideration  ;  but  if  it  be  in 
trust  for  the  party  only,  it  will  not  be  a  bar ;  but  that  no  conveyance 
whatsoever,  made  <^ter  the  inquisition,  will  take  away  or  discharge 
the  king's  title.  5  Bac  564.   Salk.  395.   Carth,  442. 

These  cases  are  strong  to  show  the  general  protection  afforded  by- 
law to  fair  purchasers,  even  where  the  forfeiture  is  in  rents  uid  the 
offender  is  not  actually  devested  of  his  possession,  the  necessity  of 
which  is  directly  affirmed  in  the  second  description  of  cases  to  which 
I  have  referred,  viz. 
2.  Waived  good*. 

*<  As  to  waived  goods,  these  belong  to  the  king,  and  are  in  him 
without  any  office,  for  the  property  is  in  nobody.  They  may  belong  in 
like  manner  to  the  lord  of  the  manor  by  grant,  but  not  by  preseripiion.^ 
5  Bac.  517.    5  Co.  109. 

The  general  principle  of  these  cases  is  conformable  to  that  quoted 
by  Mr.  Harper  from  12  Mod.  92.  to  show»  that  an  offence  like  that 
charged  agajnst  Brown,  devested  the  propierty  out  of  Aim,  and  left 
it,  as  it  were,  in  abeyance  until  suit,  which  vested  the  property  by  re- 
lation from  the  act  of  forfeiture. 

A  position  of  greater  comprehension,  or  which,  as  a  general  one, 
should  embrace  the  libellants'  case,  could  .scarcely  be  ima|^ned. 
Waived  goods  are  in  the  king  without  office  ;  that  is,  even  vtithout  «e£- 
zure,  the  purpose  of  which,  as  to  legal  title  to  the  king,  is  answered 
by  the  office ;  the  property  is,  as  it  were,  in  abeyance,-  yet  this  case, 
so  completely  applicable  in  its  general  principles,  contains  the  strong- 
est possible  illustration  of  the  doctrine,  that  a  title  by  forfeiture,  in 
the  case  of  a  personal  chattel,  begins  from  suit,  seizure,  or  connietien, 
^.n^LbKs  no  relation  back :  for  **the  owner  may  at  any  time  retake 
the  goods  waived,  if  they  are  not  seized  by  the  king,  or  the  lord  of 
the  manor ;  for  the  lord's  property  begins  from  the  seizure."  5  Bac  SIT. 
kitchen,  82. 

This  case  is  conclusive  against  Mr.  Hollingsworth*s  argument, 
that  this  question  is  a  question  of  property  only,  since  it  proves  that 
property  only  begins  from  the  seizure,  which  cannot  be  lawfully  made 
to  affect  an  mtermediately  vested  right  of  a  third  person. 

3.  The  relation  of  executions  at  common  law,  and  since  the  sta- 
tute ;  considering  this  case  as  one  between  the  government  and  the 
claimant,  from  analogy  to  cases  of  the  king's  precedency  in  execu- 
tion. 

By  the  statute  of  33  Ifen,  VIII.  c  9.  it  is  enacted,  that  if  any  suit 
be  commenced  or  taken,  or  any  process  awarded  for  the  recovery  of 
any  of  the  king's  debts,  then  the  same  suit,  or  process,  shall  be  pre- 
ferred before  any  person  or  persons. 

And  as  to  the  king^s  execution  of  goods,  the  same  relates  to  the 
time  of  awarding  thereof,  which  is  the  teste  of 'the  writ;  as  it  was  in 
the  case  of  a  common  person  at  common  law.    2  Bac.  734. 
Now  to  apply  this  doctrine  to  the  case  before  the  courtf  and  even 
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*The  1st  presents  the  following  case :  ^*aJ"'*  d^* 

The  execution  of  the  policy  was  admitted.     The  y, 

vessel  was  of  the  value  insured,  and  belonged  to  the     Tucker. 

lulmitting  to  this  libel  the  same  extent  of  relation  as  is  admitted  at 
common  law^  upon  the  king's  execution  against  personal  chattels,  and 
as  to  real  and  personal  by  the  above  recited  statute,  will  it  overreach 
the  sale  to  Captain  Norman  ? 

It  is  generally  agreed  that  an  execution  executed,  though  posterior 
to  the  time  to  which  the  king's  extent  relates,  bars  the  king's  pri- 
ority; and  in  the  case  of  Lechtnere  v  Thorowgood,  3  Mod.  236. 
Comb.  123.  it  was  holden  that  if  the  king's  extent  be  sued  out  pos- 
terior to  a  judgment  recovered  by  the  subject,  and  writ  of  execution 
thereon  delivered  to  the  sheriff,  though  not  executed,  the  king  shall 
be  postponed,  Jor  the  property  of  the  goods  is  changed  by  the  su/)ject's 
execution. 

Here,  then^  we  advance  one  step  farther  in  restricting  the  doctrine 
of  relation,  as  it  applies  to  individual  interests.  It  is  presumed  that 
the  principles  •)f  relation  upon  executions  since  the  statute,  are  too 
familiar  to  require  any  reference  to  adjudged  cases. 

The  case  of  Roberts  v,  Withered,  as  reported  by  Salkeld,  and  copied 
by  Bacon,  b  in  these  words :  '*  By  the  act  of  navigation,  12  Car.  II. 
c.  18.  certain  goods  are  prohibited  to  be  imported  here,  under  pain 
of  forfeiting  them,  one  part  to  the  king^  another  to  him  or  them  that 
will  inform,  seize,  or  sue  for  the  same." 

It  was  adjudged  that  in  this  case  the  subject  may  bring  detinue  for 
such  goods ;  as  the  lord  may  have  replevin  for  the  goods  of  his  vil- 
lain distrained  ;  ybr  the  bringing  of  the  action  vests  a  property  in  the 
plaintiff.     When  this  case  was  fir^  referred  to  by  Mr.  Harper,  I  con-  i 

sidered,  as  I  believe  he  and  the  other,  counsel  did,  that  it  came  near- 
er to  the  case  before  the  court  than  any  which  occurred  in  their  re- 
searches. On  a  careful  examination  of  that  case,  I  now  think  it  will 
be  found  not  to  bear  on  the  point  now  to  be  decided. 

In  the  first  placo,  it  may  be  observed,  that  the  case,  as  reported, 
does  not  afford  any  ground  to  presume  that  any  other  person  than  he 
who  unlawfully  imported- the  goods  was  interested  in  that  suit;  but 
on  the  contrary  it  is  presumable  that  it  was  a  suit  against  the  original 
itnporter.  In  that  case,  the  question  of  relation  could  not  have  arisen, 
since  it  was  utterly  unimportant  to  the  plaintiff  and  to  the  defendant, 
whether  the  plaintiff  recovered  by  a  title  which  related  to  his  writ, 
or  to  the  time  of  the  importation.  And  further,  it  is  to  be  remarked, 
that  the  question  in  that  case  seems  to  have  been  only  upon  ihe/orm  of 
action.  It  was  detinue  which  is  founded  on  property  /  and  all  that  that 
case  decides  is«  that  in  a  case  of  specific  forfeiture,  the  bringing  of  a 
suit  vests  a  property  in  the  plaintiff  sufficient  to  sustain  tliatybrm  of 
action  /  for  the  case  to  which  it  is  likened,  and  on  which  the  decision 
rests,  is  express  to  show  it  does  not  relate  to  the  interests  of  others  / 
for,  says  the  book,  *<  in  this  case  the  subject  may  bring  detinue  for 
such  gt)ods  ;  as  the  lord  may  have  replevinfor  the  goods  of  his  villain,** 
which  case,  as  1  will  show,  goes  not  only  to  the  form  of  action,  but 
to  the  full  length  of  this  case.  I  will  read  that  case.  [Vide  Little- 
ton, section  177-  with  Lord  Cokeys  comment  thereon.]  So  in  this  case 
the  ship  was  liable  to  forfeiture,  and  might  have  been  specifically  re- 
covered from  Brown  by  the  government,  or  any  prosecutor  under  its 
laws,  before  a  bona  fide  alienation  by  him ;  but  if  they  have  waited 
until  such  alienation  by  him,  and  a  third  person  has  honestly  bought 
and    paid  for  the    property,  they  may   be  answered,  in  the  lan-^ 
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of  Alexandria  gubjects,  resident  at  Alexandria.    The  vessel  was  na- 

Tnoker.      Tigatcd  under  a  British  register,  and  had  sailed  froni 
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tinge  of  Littleton,  **that  it  shall  be  adjudged  their  iblly  that  they 
id  not  enter  when  the  offender  was  in  possession  ;*'  for,  according 
to  Lord  Coke,  before  such  seizure  they  had  neither  jut  in  re,  nor 
ju9  ad  rem,  but  only  a  right  to  sue,  which  I  understood  to  be  Lord 
Coi^s  possibility  above  referred  to.  From  all  these  oases  and  princi- 
ples  I  infer  that  the  relation  of  the  forfeiture  to  the  time  of  the  of- 
fbnce,  in  cases  of  treason  and  felony,  especially  by  self-murder,^  is 
peculiar  to  those  cases ;  that  in  cases  of  forfeiture  of  chattels,  the 
relation  is  only  to  the  time  of  conviction;  that  the  forfeiture  t»  which  a 
party  is  subjected,  by  statute,  of  a  personal  chattel,  mustbeconstnsed 
with  relation  to  the  continuance  of  hig  ownership  in  that  chattel  at  tbe 
time  of  conviction,  and  cannot  oe  prosecuted  in  rem  to  afiect  a  honti 
fide  purchaser  for  a  valuable  consideration ;  and  this  construction  I 
think*  not  only  warranted  by  the  statute  on  which  this  suit  is  founded, 
and  which  speaks  of  a  recovery  of  the  value  of  the  ship,  but  also  by 
sound  legal  principles.  The  value  can  only  be  recovered  against  the 
actual  onender,  and  never  from  a  bona  fide  holder ;  for  against  the  of- 
fender it  is  the  value  at  the  time  of  the  offence ;  even  against  a  nuUa 
fide  holder  it  is  only  of  the  thing,  be  the  value  of  that  thing  greater 
or  less.  \i  any  holder  bona  fide  was  liable  because  of  his  possession, 
he  would  not  be  the  less  so  after  he  had  parted  widi  his  possession  ; 
but  he  might  be  made  answerable  for  the  value  of  theVthing  in  the 
same  manner  as  if  the  possession  continue  with  him ;  but  even  where 
he  was  not  strictly  a  bona  fide  holder,  the  remedy  is  lost  if  his  pos- 
session is  gone.  And  it  is  but  just,  when  two  remedies  are  given  to 
punish  an  offence,  one  of  which  shows  a  plain  intent  of  the  legis- 
lature, that  it  shall  follow  the  offender  personally,  or  in  his  personal 
interests,  so  to  construe  the  other  remedies  as  not  to  permit  them 
to  be  extended  to  involve  others  who  are  wholly  innocent,  in  the  same 
degree  of  punishment  as  would  attach  to  the  responsible  offender. 

The  argument,  that  Brown,  by  his  false  swearing,  subjected  the 
ship  to  forfeiture  de  facto,  and  that  no  alieiiation  by  him  could  vest  a 
better  title  in  the  vendee  than  the  vendor  possessed ;  and  that  as  he 
held  the  ship  subject  to  forfeiture,  so  any  holder  under  him,  or 
through  him,  must  take  subject  to  that  forfeiture^  is  certainly  a  strong 
one. 

The  general  principle  is  undoubtedly  true,  that  a  derivative  title 
cannot  be  better  than  the  original  from  which  it  is  derived ;  but  it  is 
only  true  as  a  general  principle  ;  and  tlie  exceptions  to  its  operation 
are  those  on  which  I  rely  to  warrant  my  construction  of  the  statute 
in  providing  for  a  recovery  of  the  valve  of  the  ship,  as  well  as  to  show 
that  in  some  instances  he  who  has  no  title  at  all  may  yet  transfer  a 
valid  one  to  personal  chattels. 

Robbery  can  give  no  title  to  goods,  and  upon  conviction,  there  is 
a  judgment  of  restitution,  according  to  the  statute,  which  fixes  the 
remedy  against  any  person  in  possession  at  the  time  of  the  conviction  / 
and  this  is  by  the  express  provision  of  positive  law.  Vet  the  owner 
of  goods  stolen,  who  has  prosecuted  the  thief  to  conviction,  cannot 
recover  the  value  of  his  goods  from  a  person  who  has  purchased  and 
sold  them  ag^in,  even  with  notice  of  the  tbef^  before  conviaton.  And 
if  the  owner  of  goods  loses  them  by  a  fraud,  and  not  a  felony,  and 
afberwards  convicts  the  offender,  he  is  not  emitled  to  restitution,  or 
1 
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Alexandria  for  ^Kingston,  in  June,  1801,  with  a  car-*  Mar.  Ins.  Co. 
go,  consigned  to  Bryan  &  Co.  in  Jamaica,  who  were  ^  A*®^**^*^** 
instructed,  by  a  letter  from  the  plaintiffs^  to  sell  the     Tuckers 

to  retiuii  them  against  a  person^  «■  ^  a  pawnbroker,  who  has  fairly 
acquired  a  new  right  of  property  in  them. 

If,  therefore,  he  who  hath  no  title  at  all,  may  in  some  cases,  ne* 
▼ertheless,  give  a  legal  right,  a  fortiori  he  who  holds  by  a  title  defea- 
sible only  within  a  limited  time,  (for  by  the  statute  of  limitation, 
the  prosecution,  in  cases  like  the  present,  must  be  within  three 
years,)  may  transfer  a  good  title  to  A/air  purchaser  for  a  valuable 
con»ideration. 

The  lanjpuage  of  Blackstone  is  very  emphatic :  *'  the  right  of  pro- 
prietors of  personal  chattels  is  preserved:  from  being  devested,  only 
80  far  as  is  consistent  with  that  other  necessary  pdlicy,  that  purcha- 
fiers,  honajide,  in  a  fair,  open,  and  regular  manner,  should  not  be  af« 
terwards  put  to  difficulties  by  reason  of'  the  previous  knavery  of  the 
seller." 

The  statute  provides,  that  in  case  of  a  wilful  false  oath  in  any  of 
the  mattery  required,  previous  to  the  obtaining  of  the  registry, 
**  there  shall  be  a  forfeiture  of  the  ship  or  vessel,  together  with  her 
tackle,  apparel  and  furniture,  in  respect  to  which  the  same  shall 
bave  been  made,  or  the  value  thereof,  to  be  recovered,"  &c. 

It  seems  to  me  to  be  the  plain  and  just  construction  of  this  sta- 
tute, tliat  the  wilful  false  swearing  does  not  ex  directo  produce  a  for- 
feiture of  the  ship.  The  forfeiture  is  alternative,  either  of  the  ship, 
or  the  value  of  the  ship,  at  the  election  of  the  government  or  persons 
suing;  but  not  of  both  the  ship  and  the  value. 

If  the  government  had  recovered  the  value  from  Brown,  there 
would  have  been  an  end  of  proceeding  against  the  ship.  And  if  the 
offence  charged  against  Brown,  only  produces  a  specific  forfeiture 
|»y  a  subsequeat  election^  the  argument  is  cogent,  that  the  relation 
consequent  upon  that  election,  should  be  restricted  by  the  general 
rule,'  that  it  shall  not  overreach  an  antecedent  equity ;  and  conclu- 
sive, that  Brown's  title  was  not  forfeited  de  facto,  but  forfeitable  only, 
and,  therefore,  within  the  principles  of  the  cases  of  villanage  and 
waived  goods,  before  relied  on  by  me,  and  expressly  by  Blaeistonen 
2  Com.  431. 

Further,  the  forfeiture  Is  of  the  sbip  or  the  value.  I  have  construed 
this  clause  somewhat  differently  from  all  the  counsel,  and  though 
this  circumstance  produces  doubts  of  its  correctness,  yet,  aa  it  has 
weight  with  m^s  and  minds  of  less  comprehension  may  sometimes 
eoibrace  truths  which  may  escape  superior  understandings,  I  thinks 
it  my  duty  to  mention  it.  It  is  this.  That  the  ship  is  not  liable  to  ' 
forfeiture  in  the  hands  of  any  holder,  other  than  the  persons  false 
awearing,  in  any  case  but  where  such  holder  would  be  liable  to  a  suit 
for  the  value. 

'the  wordsj  tha,t  there  shall  be  a  forfeiture  of  the  ship,  &c.  or  of 
the  value  thereoff  to  be  recovered,  with  the  costs  of  suit,  of  the  per- 
son by  whom  such  oath  or  affirmation  shall  have  been  made,  plainly 
sho^v  the  intent  of  the  legislature,  that  the  penalty  and  punishment 
alMmld  attach  to  the  offender  only,  '*  To  be  recovered  of  the  person,'' 
both  grammatically  and  legally  relate  to  the  object  to  be  recovered, 
to  witf  the  ship,  or  Uie  value  thereof;  and  to  the  peraon from  whom, 
and  from  whom  onfy,  the  one  or  the  other  is  to  be  recovered. 

The  guilt  of  false  swearing  forfeits  only  such  interests  as  the  et 
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rf****/"*'  P?'  vessel  and  remit  the  *proceeds.     The  vessel  was  com- 

*^  "*  manded,  ostensibly,  by  Boaz  Bell,  but  really,  by  Eli 

T^fcer.      R.  Patton,  who  also  went  as  supercargo,  with  orders 

fender  possessed ;  for,  by  the  express  provision  of  the  16th  section  of 
this  statute ,  the  rights  of  ap  innocent  and  unoffending  owner  are  ex- 
empt from  forfeiture ;  and  the  words  of  the  statute  which  connect 
the  recovery  with  the  forfeiture  in  this  case,  exclude  the  idea  of  any 
recovery  from  an  innocent  holder.  Exprettio  unius  est  exciusio  altC' 
riw. 

If  the  ship  is  forfeited  by  the  sole  act  of  the  false  swearing-,  then 
she  is  equally  forfeited,  notwithstanding  there  may  have  been  fifty- 
fair  transfers  in  public  market.  Every  particular  sale  would  be  a 
particular  conversion,  and  every  one  through  whose  hands  she  may- 
have  passed  might  be  sued  for  the  value  of  the  price  i  but  the  statute 
says,  that  the  value  shall  only  be  recovered  of  the  offender  himself^ 
A  party  having  fairly  obtained  and  fairly  lost  or  departed  with  his 
possession,  would  not,  in  such  case,  be  liable  for  the  thing,  or  its  va- 
lue. 3  Com*  Dig*  359.  2  7.  R,  750,  If  not  liable  when  his  posses- 
sion has  honestly  ceased,  neither  can  he  be  made  so  when  it  honestly 
continues,  since  his  own  act  cannot  vary  his  responsibility. 
Does  reason  or  policy  require  a  different  construction  ? 
The  government  prohibits  an  act  under  a  penalty  ag^nst  the  party 
ofBsnding.  They  say,  we,  for  this,  forfeit  the  thing  in  respect  to 
which  you  have  sworn  falsely,  if  it  continues  in  existence,  and  is 
yours  ;  but  if  lost,  or  destroyed,  or  other  persons  innocently  acquire 
n^w  rights  in  that  thing,  your  guilt  shall  still  be  puiiished ;  if  aimibi- 
lated,  if  sold,  pay  the  value  ;  if  you  have  fraudulently  impaired  the 
thing,  pay  the  value-  The  one  or  the  other  shall  be  recovered  of 
you,  of  you  the  guilty  party.  But  this  prohibition  contains  no  threat 
of  punishment  against  an  innocent  holder. 

No  inconvenience  arises  from  this  construction.  A  purchaser  can 
only  look  to  the  face  of  the  documents,  to  the  records  of  title  which 
the  law  requires  for  this  species  of  property.  The  knowledge  of 
the  cause  of  forfeiture  rests  gcmerally  in  the  bosom  of  the  offender ; 
and  the  law  can  never  require  of  a  purchaser  to  examine  into  the  se- 
crets of  the  heart. 

It  is  more  the  interest  and  policy  of  government  to  increase  its 
wealth  and  strength  by  the  employment  of  its  ships  in  trade  and 
commerce,  than  to  augment  its  revenues  by  forfeitures.  It,  there- 
lore,  wisely  protects  the  interests  of  fair  shipholders  from  forfeiture 
for  the  crimes  of  others,  while  it  carefully  provides  for  the  punish- 
ment of  fraudulent  contraventions  of  its  laws.  Protection  is  not,  1^ 
this  construction,  afforded  to  guilt  or  fraud  ;  it  is  only  a  shield  for  in- 
nocence: 

The  remedy  remains,  as  it  ought,  against  him  toho  committed  the 
offence*  Government  cannot  be  deprived  of  its  forfeiture  by  any 
fraudulent  alienation  Such  a  sale  Would  be  void.  Skivner^  3ST» 
yenes  v.  Ashhurst,    3  Co.  7kt)ine*t  case*     2  Bl.  Com.  421. 

The  possession  is  legally,  and  to  'effectuate  the  statutory  provision, 
still  in  the  vendor*  Indeed,  all  the  reasoning  on  this  subject  is  con- 
tained in  two  axioms  of  the  civil  law,  to  which  this  court  may  be  al- 
lowed to  refer.  In  rent  actione  tenetur  qui  dolo  desiit  potsidere.  Zouch^ 
JSlem-  197.  Et  aliquandot  quod  fieri  non  debet  ^  factum,  valet;  firmum  et 
probum  quod  sit  bona  fide,  improbatur  autem  quod  sit  mala  fide  vtl  Mo> 
Zouch,  Elem*  41. 
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fa  dell  the  vessel  at  way  rate;  ''('but  if  not  sold,  to  ft*  Mar.  tns.  Co: 
turn  to  Alexandria  with  the  proceeds  of  the  outward  ^  Alexandria 
cargo.     Br>'an  &  Co.  used  their"  best  endeavours  to  sell     Tacker, 
the.  vessel,  but  without  effect,  and  *could  get  no  offer  ^ 

for  her,  either  before  or  after  she  sailed  from  Kings-  *  366 
ton.  Having  taken  in  ten  tierces  of  coffee,  the  pro-^ 
perty  of  the  plaintiffs^  to  be  delivered  at  Alexandria, 
she  cleared  otit  at  the  custom* house,  in  Kingston,  on 
the  10th  of  August,  1801,  for  the  port  of  Alexandria^ 
with  intention  to  sail,  on  that  day,  with  convoy  then  ly- 
ing at  Port  Royal,  but  which  convoy  did  not  sail  until 
the  irth. 

While  waiting  for  convoy,  freight  was  ofiered  to 
Baltimore,  and  the  master,  having  obtained  a  perm  it 
and  made  a  post  entry,  discharged  his  ballast,  and  took 
on  board  twenty  hogsheads  and  ten  tierces  of  sugar, 
for  that  port,  and  signed  bills  of  lading  accordingly  ; 
but  this  caig^d  no  delay  as  to  the  time  of  his  sailing, 
as  be  waitecT  for  convoy ;  it  being  .known  that  several 
Spanish  cruisers  were  hovering  on  the  coast  of  Jamaica. 
On  the  IT'tb  she  sailed  for  Baltimore,  with  inten* 
tion  to  go  first  to  Baltimore,  and  from  thence  to  Alex-^ 
andria.  On  the  22d,  whilst  sailing,  in  the  usual  course 
from  Kingston  to  Baltimore  and  Alexandria,  she  wa^ 
capturedt  by  a  Spanish  vessel,  as  prize,  and  all  her. 
men  were  taken  out  by  the  Spaniards,  excepting  Bell 
*  and  one  other.  In  less  than  three  days  she  was  recap- 
tured by  a « British  sloop  of  war,  and  carried  back  to 
Kingston  on  the  26th  of  August,  where  she  was  libel* 
led  for  salvage. 

♦Thfli  rate  of  salvage,  in  cases  of  recapture,  is  fixed        ^  «-- 
by  British  statutes,  and  does  not  exceed  one  eighth  of  ''^' 

the  value,  at  the  port  of  adjudication. 

Bryan  &  Co.  as  agents  of  Patton,  put  in  a  claim  in 

If  a  contpary  constraction  pfevaili|>  government  may  have  greater 
security  for  a  few  speciiic  penalties  {  but  it  is  at  the  expense  of  the 
interests  of  commerce,  and  the  security  of  all  shipholders. 

f  do,  therefore,  &r{kr  and  decree,  that  the  libel  in  this  case  filed  shall      ^ 
stand  dismiflsed,  and  that  the  ship,  &c.  be  restored  to  the  claimant. 

BfiHt  as  the  case  involved  questions  of  great  difficulty,  upon  which 
<*minent  counsel  h«ve  differed  in  opinion,  and  judges  may  differ,  and 
it  was  proper,  it)  every  View  of  the  case,  to  put  tliose  questions  in  a 
course  of  legsl  ac^^dication,  t  shall  certify  prolwible  cause  of  sei- 
zure,^  and  decree  restitutiofi,  without  costs.    . 

Vo^III.      /  Xit 
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Mar.  iitt|Co.  behalf  of  the  underwriters^  alleging  that  the  vessel  had 

eza    iia  ^^^^  abandoned  to  them. 

Tucker.  The  vicea'dmiralty  court    decreed  restoration,    on 

"""""■"     payment  of  one  eighth  for  salvage,  and  full  costs  ;  and 

directed  the  vessel  to  be  sold,  to  ascertain  the  true  value, 

unless  it  could  be  otherwise  agreed  upon. 

The  claimant  used  no  endeavours  to  agree  with  the 
captors,  as  to  the  true  value  of  the  vessel  and  cargo, 
otherwise  than  by  a  sale ;  and,  on  the  1st  of  October, 
she  was  sold  for  915  dollars,  and  the  ten  tierces  of  cof- 
fee were  purchased  by  Patton,  for  the  plaintiffs,  at  the 
price  of  1,000  dollars.  The  costs,  charges,  and  com- 
missions, amounted  to  909  dollars,  and  the  salvage  to 
239  dollars.  The  agents  of  the  plaintiffs  were  content, 
and  satisfied  with  the  mode  of  ascertaining  the  value 
by  sale,  and  did  not  apply  for  an  appointment  of  ap- 
praisers to  ascertain  the  value. 

dn  the  24th  of  September,  1801,  whfp  the  aban- 
donment of  the  vessel  was  made,  by  Bell  and  Patton, 
she  was  safe  in  the  harbour  of  Kingston,  but  liable  for 
salvage ;  and  the -value  of  the  ten  tierces  of  coffee  was 
sufficient  to  pay  the  salvage,  and  all  costs  and  charges. 

The  register  was  lost  by  the  capture  and  recapture, 
Md  has  never  been  found*  The  plaintiffs  could  not, 
according  to  the  laws  of  Great  Britain,  obtain  a  new- 
British  register,  while  they  continued  to  reside  out  of 
the  British  dominions. 

Baltimore  is  not  in  the  direct  course  from  Kingston 
to  Alexandria,  after  a  vessel  has  entered  the  Chesa- 
peake Bay. 

The  plaintiffs  received  information  of  the  capture 
and  recapture,  at  the  same  time^  in  a  letter  from  Bryan 
&  Co.  dated  25th  of  September,  1801,  which  also  men- 
tions the  sale;  but  it  did  not  appear  at  what  time  the 
*  368  *plaintiff8  received  that  lettcn  On  the  a6A  of  No- 
«  vember,  they  offered  to  abandon  the  vessel  tp  the  un- 
derwriters,' who  refused  the  offer.  Upon  this  state  of 
facts,  the  defendants  moved  the  cou]P|.  to  instruct  the 
jury  not  to  find  a  verdict  for  a  total,  but,  at  niost,  for  a 
partial  loss,  which  instruction  the  court  refused  to  give, 
and  the  defendants  took  their  bill  of  exceptions.   .. 

The  second  bill  of  exceptions  did'aot  vary  the  ma- 
terial facts  above  stated,  but  alleged  that  the  vessel 
sailed  from  KiAgston,  with  an  intention  of  going  to 
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Alexandria,  but,  also,  with  an  intention  of  touching  ^^^i**  '"s.  Co. 
first  at  Baltimore,  and  there  delivering  part  of  her  car-  ""^  ^'^™*^'^» 
go,  and  from  thence  to  Alexandria.     That  while  prose-  «  Tucker, 
cuting  her  voyage,  with  that  intent,  and  while  in  the  di-    — — — 
rect  course,  both  to  Baltimore  and  Alexandria,  and 
before  she  arrived  at  the  dividing  point  between  Balti- 
more and  Alexandria,  she  was  captured,  &c.     Where- 
upon, the  plaintiffs  prayed  the  court  to  instruct  the 
jury  that  there  was  no  deviation  at  the  time  of  the 
captjure,  and  that  the  voyage  insured  was  actually  com- 
menced ;  which  instruction  the  court  gave  as  prayed^ 
and  the  defendants  took  their  second  bill  of  exceptions. 
The  third  exception  was  to  the  refusal  of  the  court 
to  instruct  the  jury  that  the  loss  of  the  register,  by 
means  of  the  capture  and  recapture,  was  not  sufficient, 
in  law,  to  defeat  the  voyage ;  but  that  the  loss  of  that 
document  might  be  supplied  by  special  documents  of 
public  officers,  setting  forth  the  circumstances  of  the 
loss,  so  that  the  vessel  might  have  prosecuted  that 
voyage,  without  seizure  and  confiscation,  under  the 
law3  of  Great  Britain,' for  want  of  a  British  register. 

J?,  y.  Lee^  for  the  plaintiffs  in  error. 

!•  The  voyage  insured  was  never  commenced;  and 
the  vessel  was  not  in  the  prosecution  of  that  voyage,  at 
the  time  of  het  capture. 

2.  The  plaintiffs  cannot  recover  for  a  total  loss.  If 
there  was,  in  fact,  a  total  loss,  it  was  caused  by  the 
misconduct,  or  neglect,  of  the  plaintiffs,  or  their  agents, 
in  not  doing  the  best  in  their  power  for  all  concerned. 

*3.  The  plaintiffs  had  not  a  right  to  abandon  at  the         *  369 
time  when  they  offered  to  abandon.  -  • 

4»  The  loss  of  the  register  was  not  equivalent  to  the 
loss  of  the  vessel. 

5.  The  not  communicating  to  the  underwriters  the  in- 
tention of  going  to,  or  touching  at,  Baltimore,  was  such 
a  concealment  as  vacated  the  policy. 

1st'.  Was  there  an  inception  of  the  voyage  insured  ? 

The  contract  of  insurance  is  founded  on  good  faith, 
and  must  express  the  intention  of  the  contracting  par- 
ties. The  object  of  a  policy  is  to  reduce  to  certainty, 
and  to  preserve  unaltered,  what  each  party  engages  to 
perform.  The  voyage  insured  must  be  truly  and  accu- 
rately described,  as  to  the  time  and  place  at  which  the 
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Mtr.  ifii.  Co.  risk  15  to  commence,  the  place  of  depatturfe^  and  tbe 
of  Aieiumdrk  ^^^^  or  pioces,  of  destination. 

Tueker.  Every  circumstance  relating  to  the  voyage  must  be 

'  stated  with  the  greatest  regard  to  truth.  When,  there- 
fore, it  is  intended  that  the  vessel  shall  touch  at  an  inters 
mediate  port  or  ports,  it  must  be  stated  in  the  policy. 
Maraha/l  on  Insurance^  22r« 

TMs  minuteness  of  description  must  have  for  its 
object  the  protection  of  under.writers  from  those  frauds 
to  which  they  are  eiqx)sed  by  their  unfavourable  situa- 
tion for  obtaining  correct  information*  But  thm  object 
will  be  defeated,  if  the  insured  are  iiot  bound  to  com- 
mence and  prosecute  the  voyage  described  in  the  policy. 

The. voyage  insured  vfM  jrom  Kififfston  to  AJexan^ 
drta.     1  he  vessel  was  bound  to  sail  directly  to  Alex- 
'  andria,  as  her  only  port  of  destination^  with  s31  conve- 
nient despatch,  in  the  regular  and  usual  course  from  the 
one  place  to  the  other.      If  she  sailed  ¥rith  a  deter- 
mination to  go  first  to  Baltimore,  and  there  deliver  a 
cargo  of  30  hogsheads  of  sugar,  and  afterwards   to 
come  from  Baltimore  to  Alexandria,  she  did  not  com- 
*  370        mence,   *and  was  not  lost  in  the  prosecution  of,  the 
voyage  described, in  the  policy,     if  the  voyage  com- 
•'    menced  was  nut  m  every  respect  the  same  with  that  insu- 
red, the  underwriters  are  not  liable. 

I'he  voyage  commenced  was  not  a  voyage  from 
Kingston  to  Alexandria,  but  a  voyage  from  Kingston  to 
Baltimore,  and  from  Baltimore  to  Alexandria. 

It  is  an  uncontroverted  principle  of  marine  law,  that 
if  the  voyage  is  changed^  or  not  performed  in  the  man- 
ner described  in  the  poUcyy  the  policy  does  not  attach. 
This  principle  is  established  by  the  case  of  Wooidridge  * 
V,  Boydell^  Doug.  16. 

This  is  not  a  case  of  deviation^  but  of  non-inception. 
In  cases  of  deviation  the  termini  are  the  same.  But 
it  is  immaterial  whether  the  termination  of  the  voyage 
commenced  is  the  same  with  that  insured^  when  the  ves- 
sel, in  fact  and  in  truth,,  sails  directly  for  a  port  not 
mentioned  in  the  policy,  nor  contemplated  by  the  par- 
ties at  the  time  the  insurance  was  made.  If  the  vessel 
in  this  case  had  commenced  a  voyage  for  Baltimore, 
but  with  an  intention  to  touch  ^t  AlejMindria,  in  her  way 
to  Baltimore,  it  would  not  have  btien  the  voyage  insu- 
red.    So  if  the  captain  was  under  an  engagement,  when 
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he  sailed  from  Jamaica,  to  go  to  Baltimo;^  at  altevent&y  Mar.  Ins.  Co. 
before  he  came  to  Alexandria.  °^  Aiexandm 

The  termination  of  the  voyage  commenced  was  Bftl-     Tucker. 
timore  md  Alexandria*     The  vessel  was  obliged  to  come    ; 
to  both  places.      The  termini  of  the  voys^e  were  not 
those  described  in  the  policy. 

The  necessity  of  commencing  and  performing  the 
precise  voyage  described  in  the  policy,  is  further  proved 
by  the  opinion  given  in  the  case  uf  Beatson  v«  Haxvorth^ 
6  T.  R.  531.  where  it  is  decided,  that  if  a  vessel  is 
insured  to  several  ports,  she  must  pursue  the  order  in 
which  the  places  are  named  in  the  policyt 

In  the  case  of  Way  v.  Modigliani^  2  T.  R.  30.  the 
question  was,  whether  the  policy  ever  attached;  and, 
if  it  did,  whether  it  was  not  discharged  by  the  vessel's 
♦not  sailing  upon  the /^recwe  voyage  insured.  The  case  *  571 
was  this :  a  ship  was  insured  ^^  at  and  from  the  20th  of 
October,  1786,  from  any  ports  in  Newfoundland  to 
Falmouth,  or  her  ports  of  discharge  in  the  channel." 
On  the  1st  of  October  the  ship  left  Newfoundland,  and 
went  to  the  Banks^  fished  there  until  the  Tth,  and  then 
sailed  from  the  Banks  to  England ;  and  on  the  30th  of 
November,  while  in  the  direct  track  from  Newfound- 
land to  England  she  was  lost.  She  left  Newfoundland 
for  the  Banks  long  before  the  policy  attached,  and  al- 
though on  the  20th  of  October  she  was  in  the  direct 
course  from  Newfoundland  to  England,  and  so  conti- 
nued until  she  was  lost,  yet,  because  she  sailed  from 
Newfoundland  with  an  intention  of  going  to  the  Banks* 
and  from  thence  to  England,  and  actually  carried  that 
intention  partially  into  effect,  it  was  determined  that  the 
policy  did  not  attach,  and  that  the  voyage  insured  was 
not  commenced.  The  partial  execution  of  the  intent 
cannoHfracy  the  principle,  and  was  not  relied  upon  in*that 
cas  e . 

BuLLER,  J.  said,  "  The  first  is  the  substantial  ground, 
namely,  that  the  policy  never  attached  at  alL  Where 
a  policy  is  made  in  such  terms  as  the  present,  to  in- 
sure a  vessel  from  one  port  to  another,  she  must  have 
sailed  on  the  voyage  insured^  and  not  on  any  other.    The  j^ 

voyage^  insured  is  from  a  port  in  Newfoundland  to  En-  ^  ^"-   .. 

glands  whereas  the  vessel  sailed  to  the  Banisy  which  was 
a  different  voyage.  This  point  has  been  already  de- 
cided by  the  case  of  Wooldridge  v.  BoyMl^  where  it 
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•  * 

«f  a'/"**JP^*  was  held,  that  if  a  ship,  insured  for  one  voyage,  sail 
"*"  ''    upon  another,  although  in  the  same  trad  part  of  the 
Taeker.      waify  and  she  be  taken  before  the  dividing  point  between 
"^"""■^     the  two  voyages^  the  policy  is  discharged.     That  was 
a  stronger  case  than  the  present,  for  there  the  very  m- 
tention  of  sailing  upon  a  voyage  different  from  that  in- 
sured, vacated  the  policy.*' 

The  actual  sailing  to  a  port  is  only  one  mode  of 
proving  the  sailing  with  an  intention  of  g^ing  to  that 
port.'  If  the  intention  is  proved,  it  is  not  material  by 
what  means.  Marshall^  406.  (note.)  If  the  voyage  is 
changed,  the  policy  is  vacated. 
*  372  *  A  voyage  may  be  changed  by  taking  on  board  a  con- 

signment to  a  different  port ;  and  the  consignment  will 
be  evidence  of  the  change.  Or  it  may  be  changed  by 
varying  the  plan  of  the  adventure  before  the  commence- 
ment of  the  risk  ;  but  a  deviation  takes  place  in  the  ex- 
ecution of  the  original  plan.  Therefore,  an  intention 
to  alter  the  voyage  will  destroy  the  contract.  Miliar^ 
431. 

To  vary  in  the  smallest  particular  from  the  original 
plan  of  the  voyage,  constitutes  an  alteration*  JUilbrf 
392. 

In  the  present  case  the  plan  of  the  voyage  was  fixed 
by  the  policy,  and  on  the  10th  of  August  the  vessel 
had  actually  cleared  out  with  an  intent  to  pursue  it; 
after  which,  she  discharged  her  ballast,  and  took  in  30 
hogsheads  of  sugar,  to  be  delivered  in  Baltimore.  This 
not  only  altfered  the  original  plan  of  the  voyage,  hut 
increased  the  risk  of  capture,  by  increasing  the  value 
of  the  prize. 

The  case  of  Stot  v.  Vaughan^  cited  in  Marshall^  232. 

4  IVilliams^s  Cases^  296.  determined  by  Lord  Kenucnj  is 

in  favour  of  the  underwriters  upon  this  point?    "'^ 

The  case  of  Kewley  v.  Ryan^  2  H.  BL  343.  is  the 

'  only  one  which  has  the  appearance  of  opposition.    But 

^  that  case  will  be  found  to  be  unlike  the  present  in  the 

following  particulars : 

1-  In  Kewley  v»  Ryan^  the  vessel  sailed  from  Grena- 
dsifor  Liverpool^  which  was  the  voyage  insured,  but 
with  an  intention  to  touch  at  Cork,  which  was  in  the 
usual  course  from  Grenada  to  Liverpool.  But,  in  the 
present  case,  the  vessel  sailed  for  Baltimore^  with  an  in- 
tention to  come  round  to  Alexandria  from  Baltimore, 
6 
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which  is  not  in  the  course  from  Kingston  to  Alexan-  Mar.  Ins.  Go. 

J   .  °  of  Alexandria 

dna. 


2.  In  Kewley  v.  Ryan  the  vessel  intended  only  to 
touch  at  Cork ;  but,  in  the  case  at  bar,  the  vessel  sail- 
ed on  a  trading  voyage  for  Baltimore.  Stitt  \.  Wardell^ 
2  Esp.  Rep.  610. 

♦3.    The  Eliza  altered  the  plan  of  the  original  ad-         ^  3^3 
venture,  by  taking  in  sugar   for  Baltimore;    but   in 
Kewley  v.  Ryan  it  does  not  appear  that  the  original 
plan  was  changed. 

4.  The  risk  was  increased  by  taking  the  cargo  for 
Baltimore,  but  the  Intention  of  touching  at  Cork  did 
not  increase  the  risk. 

Independent  of  these  differences  between  the  two 
cases,  it  is  very  questionable  whether  the  determination 
in  Kewley  v.  Ryan  is  correct  upon  principle.  It  esta- 
blishes a  doctrine  which  enables  the  insured  to  defraud 
underwriters,  by  making  the  evidence  of  intention  to  i 

vary  the  voyage  depend  upon  the  single  testimony  of 
the  master,  which  is  apt  to  bend  to  the  interest  of  his 
employers.  It  too  often  happens,  that  insurance  cases 
depend  upon  the  same  kind  of  testimony. 

The  case  of  Kewley  v*  Ryan  is  also  in  principle  con-  / 

tradicted  by  that  of  Middlewoodw.  BlakeSy  7  T.  R.  162, 
Marshall^  406.  note  b. 

2d.  The  2d  point  is,  that  if  the  plaintiffs  are  entitled 
to  recover  any  thing,  they  can  recover  only  for  a  par-  ' 
tial  loss ;  for  if  an  actual  total  loss  has  happened,  it  has 
arisen  from  the  negligence  and  misconduct  of  the  plain- 
tiffs, or  their  agents,  in  not  doing /Ae  best  in  their  power 
for  all  concerned. 

Ithe  consideration  of  this  question  will  involve  that 
of  the  right  of  the  plaintiffs  to  abandon  at  the  time 
they  offered  to  abandon ;  which  is  the  third  point  in  the 
cause* 

In  many  instances  the  practice  of  abandoning  has 
been  extended  too  far.  The  insured  should  in  no  case 
be  permitted  to  abandon,  where  the  effects  insured,  or' 
the  greater  part  of  theniy  still  eatist,  and  are  in  the  power 
of  the  insured. 

'  The  general  rule  is,  that  the  insured  may  abandon  in 
all  cases  where,  by  means  of  any  of  the  perils  insured 
against,  the  voyage  is  totally  lost^  or  not  worth  pursu- 
ingt  or  where  the  thing  insured  is  so  damaged  as  to  be 
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.Mtr.  isB.  Co.  #of  little  or  no  value  to  the  owner,  or  where  the  salvage 

^**^  ***  f*  very  high^  or  where  what  is  saved  is  of  less  value 

Taeker.     than  the  freight,  or  where  further  expense  is  necessary, 

•       and  the  ipsurer  will  not  undertake,  at  all  events,  to  pay 

that  .expense*  ^  -  . 

These  principles  are  declared  in  the  following  cases: 
2  Burr.  683.  Goss\.  Withers.  2  Burr.  1198.  Hamikon 
V.  Mendez.  7  T.  R.  421.  Aquiiar  v.  Rodgers.  l.DalL 
Rep.  n. Story  v.StrettelL  Park^l^S.  4 Williams* s Cases j 
373.  376.     ' 

The  capture  or  arrest  of  a  vessel,  or  any  detention^ 
is  prima  facie  a  total  loss^  and  immediately  upon  the 
capture,  or  at  any  time  while  the  capture  continues,  the 
iQsured  may  abandon,  and  give  notice,  and  thereby  en- 
title himself  to  claim  as  for  a  total  loss.  But  this  must 
be  done  while  the  insured  knows  of  Ihe  continuance  of 
the  capture^  and  not  after  he  has  information  of  the  reco^ 
very  or  safety  of  the  vessel.  M^ Master  v.  Shoolbred^ 
1  Esp.  Rep.  237.     Marshall^  494.  501. 

On  the  other  hand,  the  recapture  does  not  necessa- 
rily  deprive  the  insured  of  the  right  to  abandon.  For, 
if  in  consequence  of  the  capture,  the  voyage  is  lost^ 
or  not  worth  pursuing^  if  the  salvage  be  very  highy  or 
if  further  expense  be  necessary,  and  the  insurer  will 
not  undertake  to  pay  that  expense,  the  insured  naay 
'*  abandon.  Therefore,  the  rule  is,  that  if  the  .thing  in- 
sured be  recovered  before  any  loss  is  paid^  the  insured 
is  entitled  to  claim  as  for  a  total  or  partial  loss,  accord- 
ing to  the  situation  of  the  case  at  the  time  when  he 
makes  his  claim*  For  there  is  no  vested  right  to  a  6>* 
tal  loss  until  the  insured  elects  to  abandon. 

There  are  two  cases  which  will  be  cited  for  the  de- 
fendants in  error.  Pringle  v.  Hartley y  3  AtL  195*  and 
Goss  V.  Withersy  2  Burr.  683.  neither  of  which  is  like 
the'  present. 

In  the  case   of  Pringle  v.    Hartley,   the   salvage 
amounted  to  a  moiety  of  the  value  of  the  vessel   in- 
sured ;  and  there  was  no  person  present  to  give  secu- 
>  rity,  or  answer  for  that  moiety. 
#1  375  *The  case  of  Goss  v.  Withers  was  an  insurance  on 

the  ship  and  goods.  One  fourth  of  the  goods  were 
thrown  overboard  to  preserve  the  vessel  and  the  resi-* 
due  of  the  cargo.  After  this  the  vessel  was  captured 
by  the  French.     The  master^  mate  and  all  the  sailors. 
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i9icepi  an  apprentice  botj  and  a  landsman,  wttt  taken  out  ^•f'.^"**  P?* 
and  sent  to  France.     The  ship  remained  eight  days  in  ^  ^^T''* 
the  hands  of  the  French,  and  was  retaken  by  a  British     Tucker> 
ptlvateer,  and,  on  the  18th  of  January,  was  carried  into       ^ 
port  for  adjudication*     Immediate  notice  was  given^ 
and  an  offer  to  abandon. 

But  before  her  capture^  the  ship,  in  a  storm,  was  se^ 
parated  from  her  convoy,  and  disabled  for  proceeding 
on  her  voyage,  without  going  into  port  to  refit.  The 
residue  of  her  cargo  was  spoiled  while  she  was  refit- 
ting,  after  the  offer  to  abandon,  and  before  she  could 
be  refitted.  The  salvage  was  a  moiety;  the  master 
and  mslriners  were  prisoners ;  the  charter-party  dis- 
solved ;  the  freight,  eitcept  for  the  goods  saved,  was 
lost,  and  the  voyage  was  not  worth  pursuing* 

But  the  situation  of  the  Eliza  was  very  different. 
She  mailed  from  Jamaica  on  the  1 7th  of  August,  was 
captured  on  the  22d,  recaptured  in  less  than  three  days, 
and  on  the  26th  was  brought  into  Kingston^  the  very 
port  from  which  she  had  sailed  only  nine  days  before^ 
and  where  the  agents  of  the  insured  were.    The  sal- 
vage was  only  one  eighth^  and  the  coffee  on  board,  be- 
longing to  the  plaintiffs,  would  have  been  more  than 
sufficient  in  value  to  pay  the  whole  salvage,  and  all  the 
charges  and  costs,  which  did  not  exceed  909  dollars, 
even  when  attended  with  the  costs  of  the  libel,  sale 
and  commissions. 

If  they  had  rated  the  vessel  at  3,800  dollars,  the 
sum  insured,  yet  the  salvage  would  have  bechi  only  475 
dollars. 

The  point  deeided  in  Goss  fe?  Withers  was,  tSftt  a  ti- 
tle to  restitution  cannot  take  away  a  vested  right  to 
abandon^  if  the  vessel  be  unfit  to  perform  the  voyage. 
"  Thifre  is  nothing  in  the  record  which  shows  that  at 
the  time  of  the  recapture,  the  Eliza  was  unfit  to  per- 
Ibrm  the  voyage. 

•   T^  abandonment  of  a  vessel  is  an  extreme  remedy^ 
^l^icfa  th6  insured  has  in  his  power,  but  which  he  ought 
^Wot  to  be  permitted  to  use,  when  he  has  another  reme-        ^  gyg 
dy  which  will  completely  indemnify  him  for  the  injury 
he  has  actually  sustained* 

This  case,  we  contend,  ought  to  be  decided  upon  the 
prtinciples  which  governed  that  of  Hamilton  v.  Mendez^ 
Vol.  III.  Yy 
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ifAi'^^id^  2  Burr.  1  Ids.  There  the  ship  was  captured  on  the  ^ 
of  May  by  a  French  privateer,  and  all  her  hands,  ex- 
cepting two,  were  taken  out.  On  the  23d  she  was  re-- 
captured  by  a  British  ship  of  war,  and  sent  into  a  Bri- 
tish port,  where  she  arrived  on  the  6th  of  June.  As 
soon  as  the  insured  heard  of  the  capture,  he  wrote  and 
offered  to  abandon  to  the  underwriters.  They  refused 
to  receive  the  abandonment,  but  offered  to  pay  the  sal- 
vage, and  all  the  losses  and  charges  which  the  insured 
had  sustained  by  the  capture.  The  question  was 
whether,  on  the  26th  June,  the  insured  had  a  right  to 
abandon  and  recover  as  for  a  total  loss.  The  court  de- 
cided that  he  had  no  right  to  abandon^  and  that  he 
could  recover  as  for  a  partial  loss  only.  The  principle 
of  that  case  is,  that  if  th^  voyage  be  only  temporarily 
interrupted,  the  property,  upon  the  recapture,  returns 
to  the  owner  pledged  to  the  recaptor  for  the  amount  of 
salvage.  This  doctrine  is  also  stated  in  the  case  of 
Mills  V.  Fletcher^  Doug.  219.  and  Thcllusson  v.  Fletcher j 
1  Esp.  Rep.  73. 

The  actual  loss  which  the  insured  sustained*  was  not 
a  total  loss>  until  rendered  so  by  their  own  negligence 
or  misconduct,  or  that  of  their  agents*  It  only 
amounted  to  909  dollars,  including  salvage.  Even  i£ 
the  vessel  had  been  valued  at  the  price  insured,  viau 
3,800  dollars,  the  salvage  (which  by  stat.  33  Geo.  III. 
•c.  66.  cannot  exceed  one  eighth)  would  have  amounted 
only  to  47^  dollars,  which^  added  to  the  other  expenses, 
.    would  not  have  exceeded  1,000  dollars. 

This  sum  ought  to  have  been  paid  by  the  agents  of 
the  insured,  who  had  in  their  possession  funds  of  their 
principal,  out  of  which  it  might  have  been  paid.  But 
it  does  not  appear  that  they  made  any  effort,  or  offer  to 
pay  it,  o^  to  prevent  the  s£de ;  or  any  proposition  to^  as- 
certain the  value  of  the  vessel  otherwise  than  by.  a  sale. 
They  did  not  do  the  best  in  their  power  for  all  coo^ 
cemed,  but  calmly  stood  by  and  saw  the  vessel  sacri- 
ficed, when  they  had  the  power  of  preventing  it.  SjT 
^  377  *Th.t  insured,  therefore,  cannot,  by  abnndoiunenl, 

tuirn  a  partial  into  a  total  loss.     1  Esp.  Rep.  73. 

It  appears  upon  the  record  that  the  insure^^were 
anxious  to  sell  the  vessel,  and  this  may  account  Ibr  the 
want  of  exertion  on  the  part  6i  their  agents  to  prevent 
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a  sale,  which  wotild  charge  the  uaderwriters  Vith  the  Mar.  laB.  Co; 

.  fall  value  of  3,800  dollars.  of  Alexandria 

4th.  The  Icfss  of  the  register  was  not  equivalent  to     iTQcken 
liie  loss  of  the  vessel,  and  was  not  an  event  against     •    - 
which  the  insurance  was  made. 

'  But  the  loss  of  the  register  might  have  been  supplied 
by  another  document,  such  as  a  consular  certificate, 
stating  the  circumstances  attending  the  loss,  which  * 
would  have  enabled  the  vessel  to  perform  the  voyage 
insured.  1  £oi.  184.  The  Betty  Cathcart.  8  T.  Rep. 
198*  Christie  v.  Secretan*  The  want  of  a  register  would 
not  have  occasioned  a  forfeiture  of  the  vessel,  but  would 
only  have  subjected  her  to  the  inconvenience  of  being 
considered  and  treated  as  a  foreign  bottom. 

5th.  The  not  communicating  to  the  underwriters  the 
intention  of  going  to  Baltimore  vacated  the  policy,  as 
the  risk  was  thereby  increased.  Marsh*  34r.  3  Burr. 
1909.  Carter  v.  Boehm.    1 W.  BL  594.  S.  C.  Millar^  450. 

Simms  csP  Swann^  contra,  contend^ed,  1.  That  the 
voyage  commenced  was  the  voyage  insured ;  2.  That 
the  insured  had  a  right  to  abandon  and  recover  as  for 
a  total  loss. 

1.  A  policy  of  insurance,  like  every  other  written 
agreement,  is  to  be  construed  according  to  the  inten- 
tion of  the  parties..  The  understanding  in  this  case 
was,  that  the  underwriter  should  take  all  the  risk  of  a 
voyage  from  Jamaica  to  Alexandria;  and, consequently, 
they  took  the  risk  of  the  voyage  from  Jamaica  to  the 
Ch'esapeake  Bay,  through  which  a  vessel  must  pass  to 
arrive  at  Aleundria. 

*We  admit  the  intention  to  deviate  after  entering  the  ♦  378 
Chesapeake,  but  we  insist  that  the  voyage  and  risk  in- 
sured had  commenced ;  and  that  the  vessel  was  in  the 
actual  prosecution  of  that  voyage  when  the  loss  happen- 
ed. In  such  a  casie,  although  ther(&  was  an  intention  to 
deviate,  the  insured  had  a  right  to  abandon.  Park^  314. 
^tra*  1249.  Foster  v.  Wilmer.  Burns  on  tn^urance^  lor. 
2  H.  Bl.  343.  Kewley  v,  Ryan,  2  New-Xork  T.  Rep. 
2T4».  Henshaw  v.  Marine  Insurance  Qompffny. 

In  the  case  of  Wooldridge  v.  Boydell^  there  was  no  in" 
tjention  of  going  at  all  to  the  pUce  nif  ptipned  in  the  po*^ 
licy. 

The  only  point  in  the  case  of  Stttt  v.  Wardell^  2  Esp. 
Rep.  610.  is  the  difference  between  touching  and  trading 
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Mar.  Tns.  Cf».  at  a  poft.     In  that  ease  there  was  an  ac^ud  troiBnffj  but 
of  AtexMdrU  j^^^.^  ^^^  ^^j^  ^  intention  to  trade. 

Tucker.  lo  Beatson  V.  Howorthj  6  T.  j^^/i.  531.  the  deeiston 

""*""*  was  merely  that  if  the  voyage  described  be  to  B»  asd  C,, 
the  vessel  deviates  by  going  to  C.  first,  and  afterirardf 
to  B.,  although  G.  be  die  nearest  port* 

In  IVaif  V.  Modiglianij  2  T.  Rep.  30.  the  real  ground 
of  the  opinion  of  the  court  is  an  actual  dewatttm  by  the 
vessel  having  sailed  for  and  stopped  to  fish  on  the  Banh^ 
instead  of  sailing  directly  from  Newfoundland  to  En* 
gland. 

The  opinion  of  Roceus^  cited  in  a  note  to  Manhall^ 
406.  is  contradicted  by  that  of  Emerigan^  also  cited  in 
the  same  note;  and  the  latter  seems  to  be  the  better 
opinion. 

If  the  alteration  of  the  voyage  takes  place  before 
the  risk  is  commenced,  it  becomes  a  difftrent  voyt^ ; 
but  if  after,  then  it  is  only  a  deviation.     Miliar ^  117. 

In  the  present  case,  the  risk  commenced  at  Jamaica, 
and  before  the  alteration  of  the  voyage  was  ooatem- 
plated. 
*  379  »It  was  to  terminate  at  Alexandria.     When  thet^r- 

minus  a  quo  and  the  terminus  ad  quern  are  the    same, 
the  voyage  is  the  same. 

2*  The  loss  itself  was,  in  fact,  total,  and  unless  the 
insured  have  been  in  fault,  they  ought  to  recover  for  a 
total  loss. 

The  loss  of  the  register  alone  was  sufficient  to  defeat 
the  whole  voyage,  and  if  the  vessel  had  sailed  without 
it,  and  had  been  lost,  the  underwriters  would  have  been 
discharged  by  that  very  fact  of  the  vessel  sailing  with- 
out proper  documents.  It  would  so  increase  the  risk 
of  loss  by  seizure  and  condemnation,  as  to  vacate  the 
policy.  If  she  had  been  found  sailing  without  a  regis- 
ter, she  would  have  been  considered  by  the  British  laws 
as  an  alien  vessel,  and  if  found  trading  from  a  British 
colony,  would  have  been  liable  to  condemnation*  Meeve 
on  Ship.  46.  379.  429.  Bryan  &f  Co.  were  not  the 
general  agents  of  the  defendants  in  error.  Thdir  au- 
^  thority  ceased  when  the  vessel  was  despatched,  and  had 

^  sailed  from  Jamaica   for  Alexandria.     They  were  not 

authorized  to  sacrifice  the  property  of  the  insured  in 
^  their  hands,  if  they  had  any,  to  raise  money  to  pay 

the  salvage  and  expenses.     It  is  true,  the  master  had 
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4UI  implied  authority  to  do  what  was  fit  and  proper  for  Ma1^  ina.  co. 
the  benefit  of  all  concerned;  but  he  was  not  authorized  ^      exandna. 
to  send  out  the  vessel  without  a  register,  and  she  could      Tutsker. 
never  get  a  new  one  unless  her  owners  (the  insured)     -»-—— 
should  change  their  domiciU     No  document  could  sup- 
ply the  place  of  that  which  itself  never  could  have  been 
obtained,  and  to  which  the  party  was  not  entitled. 

The  exception  is  to  the  refusal  of  the  court  to  give 
the  instruction  prayed.  This  instruction  would  have 
been  improper  for  two  reasons: 

1.  It  would  have  been  conclusive  of  the  whole  cause ; 
and  no  such  instruction  can  be  given,  unless  all  the 
evidence  is  stated,  and  unless  the  bill  of  exceptions 
av/ers  it  to  be  the  whole  evidence.  This  bill  of  excep- 
tions does  not  contain  the  whole  evidence,  nor  such  an 
averment. 

*2.  The  instruction  prayed  involves  the  decision  of  #f  380 
a  fact,  which  the  jury  only  were  competent  to  find, 
viz*  whether  the  damage  amounted  to  more  than  half 
the  value  of  the  thing  insured.  Miils  v.  Fletcher ^  Douff* 
230.  This  fact  is  not  stated  in  the  bill  of  exceptions, 
nor  any  other  fact  from  which  the  court  can  infer  it.  It 
contains  no  evidence  that  the  master  had  funds  to  pay 
the  salvage  and  charges. 

The  evidence  shows  the  loss  to  be  actually  total.  The 
information  of  the  capture,  recapture,  libel  for  salvage, 
and  sale  to  a  stranger,  all  came  to  the  insured  at  the 
same  time ;  and  there  is  no  evidence  of  fraud  or  col- 
lusion. The  only  allegation  is,  that  the  master  did  not 
do  every  thing  in  his  power  to  prevent  a  total  loss.  But 
this  allegation  is  unsupported  by  evidence.  Even  if, 
by  a  sacrifice  of  the  cargo,  he  had  raised  money  enough 
to  pay  the  salvage,  expenses,  costs,  charges  and  repairs, 
he  must  have  obtained  a  new  crew,  and  then  could  not 
have  sailed  without  a  register. 

The  voyage  was    completely  destroyed;   and,  upon 
an  abandonment,  which   the   insured   had  a  right  to 
inake,  relief  would  have  been  refused  to  the  underwri- 
ters, even  in  equity.     3  Atk.  195.  Pringle  v.  Hartley.  |^ 
Marshall^  485.                                                                                    -   ^ 

C.  Lee^  in  reply.  There  are  two  bills  of  exceptions 
to  the  opinion  of  the  court. 

1  St*  To  the  instruction  given  in  favour  of  ^he  plain* 
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«?  a/*"  d'^'  ^'^  below,  that  there  was  no  deviation  from  the  voy- 
^xan  na  ^^^  insured^  and  that  the  voyage  insured  was  actuatlj 
'Tocfcer.     commenced. 

2d.  To  the  refusal  of  the  court  to  instruct  the  jury, 
that  if  the  facts  stated  in  that  bill  of  exceptions  should 
be  proved  io  their  satisfaction,  they  ought  not  to  find 
a  verdict  for  a  total,  but  at  most  for  a  partial  loss. 

1.  The  voyage  insured  was  a  direct  voyage  from 
Kingston,  in  Jamaica,  to  Alexandria,  in  Virginia,  fiat 
the  voyage  commenced  was  a  voyage  from  Kingston 
to  Baltimore,  and  from  thence  to  Alexandria.  Balti- 
^  381  more  *not  being  in  the  direct  course  from  Kingston  to 
Alexandria,  the  voyage  commenced  was  not  a  direct 
voyage  from  Kingston  to  Alexandria,  and,  therefore,, 
was  not  the  voyage  insured.  There  can  be  no  necessity 
of  referring  to  authorities  to  show  that,  in  a  policy,  a 
voyage  from  one  place  to  another  always  means  a  di- 
rect voyage  in  the  usual  course;  because,  upon  this 
principle  is  founded  the  whole  doctrine  of  deviation* 
But  the  cases  of  Beatson  v.  Haworth^  6  T.  Rep.  531. 
Delaney  V.  Stoddert^  1  7*.  Rep.  22.  and  Middiezuood  v» 
Blakes^  7  T.  Rep.  162.*  show  with  what  strictness  it  has 
been  maintained. 

If  the  direct  voyage  was  not  commenced,  the  com* 
mencement  of  an  indirect,  circuitous  voyage,  will  avail 
nothing.  The  voyage  insured  was  not  commenced, 
Doug.  16.  Wooldridge  v.  Boy  dell.  2  T.  R.  30.  Way  t. 
Modigltanu  Even  if  the  risk  is  diminished  by  the  cir- 
cuitous course,  it  is  not  a  justification  of  the  voyage, 
and  will  not  support  the  policy.    Millar^  Z77*  382. 

The  case  of  Kewley  v.  Ryan^  2  H.  BL  343.  is  relied 
upon  by  the  defendants  in  error.  Btit  the  law  of  that 
ease  is  doubted  by  Marshall^  232.  who  refers  to  the 
case  of  Stott  v.  Vaughan^  decided  in  the  king's  bench, 
in  1794,  and  is  opposed  to  the  csLse  of  Wooldridge  v. 
BoydelL 

Kewley  v.  Ryan  difiers  essentially  from  the  present 
case.  The  intention  in  the  former  was  only  to  ttntdi 
at  Cork,  in  the  way  to  Liverpool.  Whether  Cork  is 
not  usually  touched  at  in  such  voyages  does  not  ap- 
pear ;  but  no  cargo  was  on  board  to  be  delivered  at 
Cork.     The  only  port  of  delivery  was  Liverpool. 

In  the  present  case,  a  considerable  cargo  was  receiv'* 
ed  on  freight,  deliverable  at  Baltimore.  The  iatention, 
6 
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therefore,  was  not  merely  to  touch,  but  to  trade  at  Bal-  Jf*J;J"^^dria 
timore.     It  was  one  of  the  principal  objects  of  the  voy-  v. 

age.     To  towh  at  a  port,  differs  essentially  from  de-     Tucker. 
livering  a  cargo,  and  trading  at  a  port.    2  N.  T.  Term  " 

£ep.  Williams  v.  Smithy  refers  to  Stitt  v.  Wardell^  de- 
cided by  Lord  Kenyan^  in  1 797.  Marshallj  187.  After 
clearing  for  Alexandria,  to  receive  a  cargo  for  *Balti-  *  •'S* 
more,  to  be  delivered  there  for  trade,  and  to  sail  wiih 
intention  to  go  to  Baltimore  first,  was  a  complete  alter- 
i^tion  of  the  voyage  insured. 

The  opinion  in  Kewley  v.  Ryan^  if  understood  rightly, 
does  not  decide  this  case  against  the  underwriters.  The 
court  says,  ^^  where  the  termini  of  the  intended  voyage 
are  really  the  same  as  those  described  in  the  policy,  it  is 
to  be  considered  as  the  same  voyage." 

The  word  termini  does  not  mean  merely  the  begin" 
ning  and  end  of  a  thing,  but  all  the  limits  ;  and,  in  re- 
gard to  a  voyage,  it  means  also  the  intermediate  ports 
of  delivery  for  any  part  of  the  cargo. 

In  the  present  case  the  policy  expresses  but  one  port 
of  delivery ;  the  voyage'  commenced  was  to  two,  one 
of  which  was  out  of  the  course  to  that  mentioned  in  the 
policy. 

The  case  of  Way  v.  Modigliani  was  not  decided  on 
the  ground  of  deviation,  but  expressly  on  the  ground 
of  non- inception.  Upon  this  point,  the  opinion  oi  Bui- 
kr^  J.  is  full. 

Wooldridge  v.  Boydell  was  not  decided  on  the  fact 
that  there  was  no  intention  of  sailing  to  the  port  men- 
tioned in  the  policy,  but  upon  the  fact  that  the  vessel 
had  actnally  sailed  for  a  different  port. 

The  weight  of  the  case  of  Kexvley  v.  Ryan^  therefore, 
18  diminished; 

1.  Because  it  stands  contradicted. 

2.  It  differs  essentially  from  the  case  before  the 
court,  and  is  not  decisive. 

3*  It  may  be  reconciled  with  the  doctrine  advanced 
in  this  case  by  the  plaintiffs  in  error,  and,  if  so  under- 
stood, is  in  their  favour. 

*4»  If  understood  as  the  defendants  in  error  contend         *  383 
it  ought  to  be,  it  is  not  law. 

2d.  The  second  bill  of  exceptions  states  a  case,  which 
would  justify  the  instruction  prayed  by  the  defendants 
below* 
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Map.  Tn».  Co.      Bryan  fc?  Co.  were  the  agents  Atid  correspondeiiUf  of 
«xan  na  ^j^^  owners.    Patton  also  was  an  agent,  having  gone  out 
Tucker,      in  the  vessel  as  supercargo,  and  the  owners  arc  answer- 
""""■"~~     able  for  their  negligence* 

On  the  24th  of  September,  Bell^  the  master,  and  Pat* 
ton^  the  supercargo,  by  their  protest,  abandoned  the 
vessel  and  cargo  to  the  underwriters,  when  both  Were 
safe  in  the  harbour  of  Kingston,  liable  only  to  a  small 
salvage,  and  to  some  expenses ;  and,  when  thd  co/fee 
belonging  to  the  defendants  in  error,  and  then  on 
board,  was  more  than  sufficient  to  pay  all  the  demands 
against  the  vessel.  There  was  no  necessity  of  selling 
the  vessel.  Her  value  might  have  been  ascertained  in 
some  other  mode.  Upon  application  to  the  court  of 
admiralty  appraisers  would  have  been  appointed*  But 
the  agents  neither  attempted  to  agree  with  the  rccaptors 
for  the  amount  of  the  salvage,  nor  applied  to  the  court 
to  appoint  appraisers,  but  suffered  the  expetises  to  be 
increased  unnecessarily,  by  the  admiralty  process,  and 
by  the  commissions  on  the  sale. 

The  agents  of  the  owners  ought  to  have  done  as 
much  to  increase  the  amount  saved,  as  if  no  insurance 
had  been  made*  It  was  their  duty  to  do  the  best  for 
all  concerned.  If  they  did  not,  and  if  by  their  negli- 
gence the  loss  has  been  converted  from  a  partial  to  a  total 
loss,  the  underwriters  ought  not  to  suffer.  Their  con- 
tract was  a  contract  of  indemnity  against  unavoidable 
loss,  and  the  insured  were  bound  to  use  the  same  care 
and  diligence  which  a  prudent  man  would  use  in  se- 
curing his  own  i^roperty* 

As  to  the  loss  of  the  register,  it  would  not  hmt  been 
a  cause  of  condemnation*     The  law  cited  from  Reetes 
applies  only  to  a  vessel  which  never  had  a  register,  «td 
*  384         *not  to  one  whose  register  has  been  destroyed  by  acci- 
dent. 

March  4. 

Marshall,  Ch.  J.  did  not  sit  in  the  trial  of  this 
cause* 

The  other  judges  except  ChasK,  J.  whos6  illfeealth 
prevented  his  attendance,  gave  their  opinions  tf^m/iw. 

Johnson,  J.    Updn  the  trial  of  this  cause,  in  the 
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court  below,  two  grounds  of  defence  were  asjaumed  by  ^ar.  ins.  Cq- 
the  plaintiffs  in  error.  ofAlexandm 

1.  That  the  policy  had  bejen  avoided  by  a  deviation     TucW; 
from  the  voyage  injured.  - 

2.  That  if  the  insured  were  entitled  to  recover  at  all, 
it  could  only  be  for  an  average,  not  a  total  loss^ 

In  the  argument  before  this  court,  the  first  ground 
Ivas  varied,  atnd  the  plaintiffs  in  error  contended,  "  that 
the  risk  insured  was  never  entered  upon," 

Without  considering  the  propriety  of  entering  upoit 
the  discussion  of  a  question  so  materially  different  froht 
that  made  in  the  bill  of  exception,  I  will  only  remark 
that  it  was  judicious  in  the  counsel  to  abandon  an 
opinion  as  inconsistent  with  natural  reason  as  it  is  with 
the  established  doctrine  of  the  law  of  insurance.  An 
intent  to  do  an  act,  can  never  amount  to  the  commission 
of  the  act  itself.  That  an  intended  deviation  will  not 
vitiate  a  policy,  and  that  the  vessel  remains  covered  by 
her  insurance  until  she  reaches  the  port  of  divergency, 
and  actually  turns  off  from  the  due  course  of  the  voy* 
age  insured,  is  a  doctrine  well  understood  among  mer* 
cantile  men,  and  has  uniformly  governed  the  decisions 
of  the  British  courts  from  the  case  of  Foster  &f  Wilmer 
to  the  present  time. 

The  doctrine  now  insisted  on  by  the  plaintiffs  in  er* 
ror,  was  probably  suggested  by  some  incorrect  expres- 
sions attributed  to  Lord  Mansfield  in  the  case  of  WooU         ^    p« 
dridge  *&?  BoydelL    It  is  said  that  the  judge  in  that  ^^^ 

case  expressed  an  opinion,  that  ^^  if  a  ship  be  insured 
from  A.  to  B«,  and  befofe  her  departure  the  insured 
determine  that  she  shall  call  at  C,  which  is  out -of  the 
usual  course  of  the  voyage  from  A.  to  B.,  this  is  rather 
a  different  Voyage  than  an  intended  deviation."  I'his 
opinion  was  certainly  in  no  wise  material  to  the  decision 
of  that  case,  and  is  expressly  contt'adicted  J3y  the  case 
oi  Kewley  v*  Ryan^zxid  a  cas^,  which  I  consider  with 
much  respect,  decided  in  the  Slate  of  New- York,  be- 
tween Ilenshaui  VLtid  The  Marine  Insurance  Company  of 
NexV'Tori*  We  can  only  vindicate  the  accuracy  of  his 
lordship^s  opinion  in  the  case  which  he  states,  by  sup- 
posing that  his  mind  was  intent  upon  those  cases  of  in« 
tended  deviation,  in  which  a  suppressio  veri^  or  necessa- 
ry increase  of  risk,  are  the  grounds  of  decision* 

Toi.;  HI*  Z  a 
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Mtr.Inf.Cp.  Xhc  Ordinary  rule  for  ascertawiing  the  identity,  of  « 
exwi  m  y^yj^gp  insured,  is  by  adverting  to  the  termini.  A  rule 
Tacker.  which  is  Certainly  correct  as  far  as  it  extends,  but  in  the 
"""""■""  rigid  application  of  which,  it  is  easy  to  conceive  that 
cases  may  occar  in  which  it  would  bear  injuriously 
upon  the  insurer.  If  it  has  any  defect,  it  is  in  not  ei^ 
tending  far  eAough  the  claim  to  indemnity,  as  the  tcr*  ^ 
minus  4id  quern  may  in  many  instances  be  relinquished 
without  any  possii^le  increase  of  risk,  or  even  without 
varying  the  risk,  except  only  as  to  lessening  its  dura- 
tion. I  will  instance  the  case  of  an  insurance  from 
America  to  St.  Petersburg,  when  the  vessel,  in  fact,  is 
to  terminate  her  voyage  at  Copenhagen ;  or  the  case  of 
an  insurance  to  Alexandria,  in  Virginia^  when  the  ves- 
sel is  to  terminate  her  voyage  at  Georgetown  in  Mary- 
land. 

Whether  the  risk  insured  against  in  this  case  ever 
was  incurred,  I  would  test  by  the  question,  whether,  if 
the  Eiiza  had  arrived  in  safety,  or  even  had  sailed  for 
Europe,  the  insured  might  have  legally  demanded  a 
return  of  the  premium  ?  I  presume  not.  .  The  insu- 
rance being  at  and  from  the  port  of  Kingston,  the  risk 
commenced  during  her  stay  in  port,  and  cannot  be  ap- 
portioned when  thus  blended,  but  was  wholly  and  inde- 
feasibly  vested  in  the  underwriters,  although  the^es- 
*  386  ®^'  *had  forfeited  her  policy  by  shaping  her  course  for 
Europe  the  moment  she  had  left  the  port  of  Kingston. 
In  tne  case  before  us,  she  adhered  to  her  ultimate  desti- 
nation, and  the  forfeiture  ^  of  her  insurance  could  not 
have  been  incurred  until  after  entering  the  Chesapeake, 
and  actually  bearing  away  fartiier  eastward  than  was 
' )    consistent  with  her  course  to  the  Potowmack. 

2.  With  regard  to  the  question,  whether  it  be  a  case 
"t»f  total  or  average  loss,  a  very  few  observations  will 
suffice  to  satisfy  the  mind  that  the  judgment  below  is 
correct.' 

If,  under  every  eomblnation  of  cireuifistances,  the 
iflsored  is  bound  to  procure  money  at  whatever  interest, 
or  to  raise  it  at  whatever  sacrifice  of  property ,\to  defray 
the  disbursements  for  repairs,  reshipping  a  arcw^  sal* 
vage,  costs  of  suit,  and  every  incidental  expense,  this^ 
will  be  shifting  the  loss  from  the  insurer  to  the  insureds 
Should  it  be  admitted,  that  in  t^e  case  before  us^  the 
insured  were  under  any  greater  obligation  to.  ransom 
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and  refit  the  vessel  than  the  insurer,  the  circumstftnc^s  MAr.rnv.  Go. 
in  evidence  are  sufficient  to  excuse  him.     Unsuccessful  ^  Alexandria 
attempts  had  been  made  to  dispose  of  both  vessel  and      Tucker, 
cargo,  and  as  to  raising  money  on  bottomry,  who  would     ' 
have  accepted  the  security  of  a  vessel  embarrassed,  by 
the  loss  pf  her  regifster,  to  a  degree  the  extent  of  which 
could  not  possibly  be  foreseen;  a  bond  for  money  to  be- 
come due  on  the  arrival  of  a  vessel  which  perhaps  might 
never  be  able  to  sail,  or  if  she  did  sail  without  her  neces« 
sary  documents,   would  be   exposed  to   innumerable 
hazards,  and  among  them,  the  forfeiture  of  her  insu* 
ranee  for  that  very  cause. 

It  is  true,  that  a  case  of  capture  and  recapture,  where 
the  two  events  are  communicated  before  an  election  to 
abandon  has  been  actually  communicated  to  the  under**    * 
writers,  will  not,  of  itself,  sanction  an  abandonment. 
Y^,  it  is  equally  true,  that  in  arcase  of  capture,  a  recap- 
,  ture  alone  will  not  deprive  the  party  of  his  right  to 
abandon.     The  consequences  of  the  capture  and  recap- 
ture, the  effect  produced  upon  the  fate  of  the  voyage^ 
must  govern  the  right  of  the  parties.     This  effect  is 
always  a  matter  of  evidence,  and  must  rest  much  upon 
*the  discretion  of  a  jury.     This  doctrine  is  well  illus-         #  337 
trated  in  the  cases  of  Pringle  &?  Harileif^  and  Gosii^  £s? 
Withers.  - 

In  the  case  before  us,  the  information  pf  the  capture, 
recapture,  and  sale,  was  communicated  in  the  same 
letter.  The  loss  was  then  certainly  total,  and  as  the 
insurers  cannot  charge  the  insured  with  any  premedita- 
ted design  to  involve  the  vessel  in  the  difficulties  which 
broke  up  the  voyage,  I  think  they  ought  to  bear  the  loss. 
Much  has  been  said  about  the  liability  of  the  insured 
for  the  misconduct  of  his  agents,  but  as  all  amounts  to 
a  charge  that  they  did  not  make  use  of  forced  means  to 
raise  money  for  the  release  of  the  vessel,  an  obligation  . 
not  incumbent  upon  them,  it  ^oes  not  appear  to  me 
that  the  extent  of  thf  liability  of  the  insured  foi'Uhe  acts 
of  the  captain  or  supercargo,  rfter  the  deathstroke  is 
given  to  the  voyage,  need  be  <;onsidered« 

Washingtok,  J.  There  ai-e  but  two  questions  in  this 
cause,  which  I  deem  worthy  of  particular  consideration  j 
for  the  last  exception  is,  to  the  refusal  of  the  court  ta 
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Mtr.  I0S.C0.  give  an  opinion  upon  a  matter  of  fact,  and  for  whidino 

pf  Akxaiidria  fQu^datioQ  ^ag  laid  by  the  evidence  spread  up<m  the  it- 

Tuokec      cord,  even  if  it  had  been  proper  for  the  court,  in  such  a 

' •     case,  to  give  an  answer  to  the  question  proj>ounded«    I 

hIso  lay  out  of  the  case,  the  award  mentioned  in  the 
declaration,  not  only  because  no  breach  is  assigned  which 
applies  to  Jt,  but  because  no  opinion  was  asked  of,  or 
given  by,  the  court  respecting  it.     ,  -    ^ 

-    The  first  subject  which  claims  attention  is,  whether, 
upon  the  facts  stated  in  the  second  bill  of  exceptions,  the 
court  below  was  right  in  the  direction  given  to  the  jury, 
that  there  was  no  deviation  at  the  time  of  capture  from 
jhe  voyage  insured,  and  that  the  voyage  insured  was 
actually  commenced.      The  facts,  material  to  the  deci- 
sion of  this  point,  are,  that  the  Eliza  cleared  out  at 
Kingston,  for  Alexandria,  and  a  bill  of  lading  was  signed 
by  the  master,  to  deliver  her  cargo  at  Alexandria*  That 
♦  388       after  her  *clearances  were  obtained,  she  took  in  a  cargo 
*^     for  Baltimore,  and  bills  of  lading  were  signed  for  deli- 
vering the  same  at  that  port.     That  the  captain  sailed 
from  Kingston  with  an  intention,  previously,  formed,  of 
proceeding  first  to  Ba^imore,  and  there  landing  part  of 
her  cargo,  and  then  to  go  to  Alexandria,  but  she  was 
Captured  before  her  arrival  at  the  dividing  point  between 
Baltimore  and  Alexandria- 
It  .is  admitted,  that  this  is  not.  a  case  of  deviation, 
because  the  intention  formed  at  Kingston,  before  the 
voyage  commenced,  of  going  first  to  Baltimore,  was 
never  carried  into  execution.      The  only  question  then 
.  is,  whether  the  voyage  described  in  the  policy  was  chan- 
ged pr  not?     As  to  this,  there  is  no  difference  of  opinion 
^t  th^  bar  respecting  the  legal  effect  of  an  alteration  of 
the   voyage,  on  the  contract  of  indemnity  y  it  is,  and 
'  must  be,  conceded,  that  the  policy  never  attached.    But 
,  the  difficulty  is  in  determining  what  circun^stances  do, 
\n  point  of  lai¥,  constitute  such  an  alteration  as  will 
jjVr.id  the  policy. 

.  The  criticisms  of  the  counsellor  the  plaintiffs  in  error, 
upon  the  rule  contended  for  by  the  defendants,  ought 
not,  in  my  opinion,  to  avail  them,  if  that  rule  be  firmly 
.  established  by  uniform  decisions ;  for  in  questions  which 
i*espect  the  rights  of  property,  it  is  better  to  adhere  to 
pripciple^  once  fixed,  though,  prigipally,  they  might  not 
Itaye  been  perfectly  free  from  all  objection,  than  to  unseV 


' 


FEBRUARY;  1806.  3g8 

lie  the  law,  in  order  to  render  it  more  consistent  with  Mur.  Ins.  Co. 
the  dictates  of  sound  "reason.      ,  •  ^      ^y^^  "* 

The  first  case  we  meet  with,  npon  this  subject^is  that      Tucker, 
of  Carter  v.   The  Soyal  Exchange  Assurance  Companif^  " 

whi^h  is  cited  in  Foster  v.  Wilmers  decided  in  19  Geo* 
II*  The  former  was  an  insurance  on  a  ship  from  Hon- 
duras to  Londpn,  and  the  latter  on  a  ship  from  Carolina 
to* Lisbon,  and  at  and  from  thence  to  Bristol.  In  both, 
a  cargo  was  tal^en  in  to  be  delivered  at  an  iritermediate 
port ;  but  the  loss  having  happened  before  the  ship  hacl 
arrived  at  the  dividing  point,  the  insurers  were  held 
liable,  upon  the  ground  that  nothing  more  was  intended 
than  a  deviation,  which,  not  being  carried  into  execu-tion, 
did  not  avoid  the  policy. 

*The  case  of  Woomridge  v.  Boy  dell  is  next  in  point  *  389 
pf  time.  This  was  an  insurance  on  a  ship  at  and  from 
Maryland  to  '  Cadiz.  She  cleared  for  Falmouth,  and  a 
bond  was  given  to  land  the  whole  cargo  in  Britain.  No 
evidence  was  given  that  the  vessel  was  bound  to  Cadiz  ; 
she  was  taken  before  she  came  to  the  dividing  point.  At 
the  trial  of  this  cause,  Lord  Mansfield  told  the  jury, 
that  if  they  thought  the  voyage  intended  was  to  Cadiz^ 
they  were  to  find  for  the  assured  ;  but  if  there  was  no 
design  to  go  to  that  port,  then  th^y  were  to  find  for  the 
defendant,  and  the  ground  upon  which  the  court  decided 
the  motion  for  a  new  trial  was,  that  there  never  was  an 
intention  to  go  to  Cadiz.  But  it  is  plain,  that  if  Cadiz 
had  been  intended  as  the  ultimate  port  of  destination, 
the  clearing  out  for  an  intermediate  port,  with  an  inten* 
tion  to  land  the  cargo  there,  would  not  have  been  consi* 
jdered  as  any  thing  more  than  an  intended  deviation. 

Way  ££p  Modigliam  was  decided  in  1787,  and  was  an 
insurance,  at  and  from  the  20th  October,  1786,  from 
Newfoundland  to  Falmouth,  with  liberty  to  touch  at 
Ireland.  She  sailed  on  the  1st  of  October  from  New- 
foundland, went  to  the  Banks  and  fished  till  the  7th,  and 
then  sailed  for  £ngland,  and  was  lost  on  the  20th.  The 
reasons  assigned  for  the  decision  of  this  case,  give  it  the 
appearance  of  an  authority  unfavourable  to  the  doctrine 
laid  down  in  the  above  cases.  But  the  weight  of  it  is 
greatly  diminished,  if  it  be  not  destroyed,  by  the  follow- 
ing considerations :  1  st.  That  as  there  was  a  clear  de^ 
vi'ation^  it  was  unnecessary  to  decide  the  other  point,  that 
Che  policy  did  not  attach ;  9nd,  2d.  That  this  latter  opi- 
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Mar.  Ins.  Co.  niou  Bcems  to  have  been  entertained  only' by  one  of  the 
«f  Alexandria  qq^j^  j^^j  ^yg^  ^^j^  judge  seems  to  have  relied  very 

Taeker.     much  upoh  the  fact^  mat  the  vessel  Jtailed  to  the  Banks; 

'  3d.  From  what  is  said  in  Kewley  v.  RyaUy  it  would  ap- 

pear that  the  ship,  when  she  left  Newfoundland,  did  not 
sail  for  England,  and  of  course  the  voyage  insure4  never 
was  commenced. 

Kewley  v*  Ryarty  decided  in  1794,  was  a  policy  on 

S>ods  from  Genoa  to  Liverpool*  The  ship  sailed  on 
at  voyage,  but  it  was  intended,  as  plainly  appeared  by 
the  clearances,  to  tpuch  at  Cork.  She  was  lost,  how* 
ever,  before  she  arrived  at  the  dividing  point ;  and  the 
decision  conformed  to  those  given  in  the  preceding  cases, 
*  390  the  ^termini  of  the  intended  voyage  being  really  the  same 
as  those  described  in  the  policy. 

The  case  of  Stott  £«?  Vaughan^  decided  mt  Nisi  Prius^ 
in  1794,  before  Lord  Kenyon^  seems  opposed  to  the 
principles  laid  down  in  the  preceding  cases,  and,  if  we 
have -an  accurate  report  of  it,  is  inconsistent  with  the  de* 
cisions  of  the  same  judge  in  Kewley  v.  JRyan^  and 
other  cases. 

Murdoch  6?  Potis^  decided  in  1795,  was,  in  princi|Je, 
as  strong  a  case  of  a  change  of  voyage,  as  that  of  Wool" 
dricige  &?  Boydelly  but  equally  contributes  to  explain  the 
general  doctrine  laid  down  in  all  the  cases.  For  in  this, 
the  terminus  ad  quern  was,  roost  obviously,  St.  Domingo^ 
where  the  freight  insured  was  payable,  or  sonie  port, 
other  than  Norfolk,  where  the  ship  was  to  call  for  the 
sole  purpose  of  receiving  orders* 

The  last  English  case  which  I  shall  notice,  is  that  of 
Mddletvood  &f  Bldkes^  decided  in  1797.  It  was  an  in- 
surance on  the  Arethttsa^  at  and  from  London  to_  Janiai^ 
efiy  for  which  place  she  cleared  out ;  but  the  captain  was 
bound  by  orders,  to  call  at  Cape  St*  Nichola  Mol^^  in  order 
to  land  stores  there^  pursuant  to  a  charter-party.  She 
was  captured  after  she  had  passed  the  dividing  point  of 
three  several  courses  to  Jamaica,  but  before  she  had 
reached  the  subdividing  point  of  the  continuing  course 
to  Jamaica  and  that  leading  to  the  Mole.  Hie  whole 
court  considered  this  as  a  case  of  deviation  only,  and 
iMwrence^  J.  was  so  strongly  impressed  with  the  weight 
of  former  decisions,  that,  not  attending  to  this  obvious 
objection  to  the  plaintiff's  recovery,  but  considering  the 
termini  of  the  voyage  intended  to  be  the  same  wid;i^t^K>sd 
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mentioned  in  the  policy^  his  first  opinion  iftclined  to  the  ^•J-  '»•■  p*' 
side  of  the  plamtm*  y. 

The  case  of  Hemhaw  £s?   The  Marine  Insurance     Twker. 
Company^  decided  in  the  supreme  court  of  New^Tork^    — — — 
confirms  the  principles  of  the  above  cases,  and  would 
command  my  respect  were  it  opposed  to  them. 

The  rule,  then,  which  I  consider  to  be  firmly  esta- 
blished, by  a  long  and  uniform  course  of  decisions,  is, 
that  if  the  ship  sail  from  the  port  mentioned  in  the  po- 
licy, witl>  an  intention  to  go  to  the  port,  or  ports,  also 
described  "^therein,  a  determination  to  call  at  an  interme-  ^  :391 
diate  port,  either  with  a  view  to  land  a  cargo^  for  orders, 
or  the  like,  is  not  such  a  change  of  the  voyage  as  to 
prevent  the  policy  from  attaching,  but  is  merely  a  case 
of  deviation,  if  the  intention  be  carried  into  execution, 
or  be  persisted  in  after  the  vessel  has  arrived  at  the  divi- 
ding point. 

The  next  question  is,  whether  the  court  below  erred 
in  refusing  to  instruct  the  jury,  that  if  they  believed  the 
facts  stated  in  the  first  bill  of  exceptions,  they  were  to 
find  an  average  and  not  a  total  loss  ?  The  defendants 
in  error  contend,  that  by  the  capture  and  recapture  of 
the  vessel,  under  the  various  circumstances  of  loss  of 
crew,  inability  to  pay  the  salvage  and  expenses,  loss  of 
register,  &c.  the  voyage  insured  was  completely  defeat- 
ed, and,  therefore,  the  assured  had  a  right  to  abandon 
and  demand  as  for  a  total  loss. 

On  the  other  side  it  is  insisted,  that  the  captain  might, 
in  a  variety  of  ways,  have  prevented  the  sale  of  the  ves- 
sel, and  that  if  he  had  doi^e  the  best  in  his  power  for 
the  interests  of  all  concerned,  he  might  have  liberated 
the  vessel  from  the  lien  of  the  captors,  an4  have  per- 
formed his  voyage  in  safety  to  Alexandria,  without  any 
other  inconvenience  than  th(s  temporary  interruption^ 
and  the  payment  of  salysige  atid  expenses.  If  so,  that  it 
was  hot  competent  to  the  assured,  under  these  circum- 
stances, to  convert  a  losjs  partial  in  its  nature  into  a 
total  one«* 

.    Whether  the  assured  had  a  right  to  abandon,  and  re- 
cover as  for  a  total  loss,  or  not,  was  a  question  of  law^ 
dependent  upon  the  point  of  fact,  whether,  upon  the 
whole   of  the  evidence,   the  voyage  was  broken  upi,  ^ 
and  not  worth  pursuing;   and  in  consideration  of  this  ^ 
question,  the  jury  would,  pf  course,  have  inquired, 
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Mar.  Ton.  Co.  amoogst  Other  matters,  whether  the  captain  had  done 
of  AiewnUria  ^^at  was  best  for  the  benefit  of  all  concerned.     The 
Tackcr.      court  might,  with  propriety,  have  stated  the  law  arising 
"*■""— ~     upon  this  fact,  whichever  way  the  jury  might  find  it, 
and  indeed  such  would  have  been  their  duty,  if  a  re- 
quest to  that  effect  had  been  made.     But  the  court  very 
correctly  refused  to  give .  the  jdirection  as  prayed,  be- 
cause, by  doing  so,  they  would  have   decided  the  im* 
portant  matter  of  fact,  upon  which  the  law  was  to  arise, 
which  was  only  proper   for  the  determination  of  the 
▼  M'2        jury.     In  the  case  of  Mills  *£sP  Fletcher y  which  turned 
upon  the  question,  whether  the  captain,  by  his  conduct, 
had  not  made  the  loss  a  total  one,  Lord  Mansfield  would 
not  decide  whether  the  loss  was  total  or  not,  but  inform- 
ed the  jury  that  they  were  to  find  as  for  a  total  loss, 
if  they  were  satisfied  that  the  captain  had  done  what 
was  best  for  the  benefit  of  all  concerned. 

Upon  the  whole,  then,  I  am  of  opinion,  thatthe  judg-^ 
ment  ought  to  be  affirmed. 

Paterson,  J«  X  This  action  was  brought  on  a  policy 
of  insurance,  which  John  and  James  H*  Tucker,  being 
British  subjects,  residents  at  Alexandria,  had  effected 
on  the  body  of  the  sloop  Eliza,  her  tackle,  apparel,  and 
furniture,  to  the  value  of  3,800  dollars,  at  and  from 
Kingston,  in  the  island  of  Jamaica,  to  Alexandria,  in 
the  state  of  Virginia.  '  The  policy  bears  date  the  1st  of 
September,  1801, 

The  first  question  to  be  considered  is,  whether  the 
voyage,  on^  which  the  sloop  Eliza  set  outy  was  the  same 
or  a  different  voyage  from  the  one  insured  ?  By  die 
terms  of  the  policy,  it  is  stipulated,  that  the  Eliza  was 
to  sail  from  Kingston  to  Alexandria;  and  it  is  stated 
in  the  bill  of  exceptions,  that  sh6  did  sail  from  Kingston, 
but  with  an  intention  to  go  first  to  Baltimore,  an1d  there 
deliver  20  hogsheads  and  10  tierces  of  sugar,  and  then 
to  proceed  to  Alexandria,  which  was^  the  port  of  desti* 
nation  described  in  the  policy.  She  cleared  out  at  the 
^  custom-house  in  Kings^ton,  on  the  1 6th  of  August,  1801^ 

for  Alexandria,  and  the  master  signed  a  bill  of  lading* 
to  deliver  her  cargo  at  that  place ;  after  which  he  took 
in  the  sugar,  to  be  delivered  at  Baltimore.  It  is  con- 
tended, on  the  part  of  the  insurers,  that  the  taking  in 
the  sugar  to  be  landed  at  Baltimore,  constituted  a  differ- 
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ent  voyage  from^  the  one  airreed  upon,  and  vitiatea  the  Mar.  Int.  Co. 

,.      -^    «      ,         ,  J    '^v         L*^  i_^   L  of  Alexandria 

pohcy ;  or,  m  other  words,  that  the  voyage  which  was         v. 
the  subject  of  the  ~  contract,  was  never  commeiiced.     'Ticker. 
From  a  review  of  the  cases  which  have  been  cited,  the  . 

principle  is  established,  that  where  the  termini  of  a  voy- 
age ^are  the  same,  an  intention  to  touch  at  an  interme- 
diate port,  though  out  of  the  direct  course,  and  not  men* 
tioned  in -the  policy,  does  not  constitute  a  different  voy-* 
age*     In  the  present  case  the  termini^  or  beginning  and 
ending  points  of  the  intended  *voyage,  were  precisely        *  393 
the  same  as  those  specified  in  the  policy,  to  wit,  from 
Kingston  to  Alexandria,  and,  in  legal  estimation,  form 
one  and  the  same  voyage,  notwithstanding  the  meditated 
deviation*     The  first  reported  case  on  this  subject  is 
Foster  V.  Wihner^  m2 Stra.  1249.  in  which  Lee^  Ch.  J. 
held,  that  taking  in  salt  to  be  delivered  at  Falmouth,  a 
port  not  mentioned  in  the  policy,  before  the  vessel  went 
to  Bristol,  to  which  place  she  was  insured,  was  only  an 
intention  to  deviate,  and  not  a  difff  rent  voyage.     And 
the  Chief  Justice,  in  delivering  his  opinion,  mentioned 
the  c^e  of  Carter  v.  Royal  Exchange  Assurance  Com" 
panyj  where  the  insurance  was  from  Honduras  to  Lon* 
don,. and  a  consignment  to  Amsterdam ;  a  loss  happen-* 
ed  before  she  came  to  the  dividing  point  between  the 
two  voyages,  for  which  the  insurer  was  held  liable.  The 
adj^udication  in  Straftge  was  in  the  19.  Geo.  II,  and  from 
th^t  time  down  to  the  year  1794,  we  find  no  variation 
In ,  the  doctrine.    A  remarkable  imifor mity  runs  through 
the  curi:ent  of  authorities  on  this  subject.     In  Kewleu 
Vm  Ryan^  2  Hm  BL  343.    Trinity  term^  1794,  the  princt« 
pie  is  recognised;  and  in  2  NeW'Tork  Term  Rep.  274. 
Henshaw  v.  The  Marine  Insurance  Company ^  February^ 
1 805t  it  is  fortified  and  considered  as  settled  by  the  su- 
preme court  .of  that  state.    In  a  lapse  of  sixty  years  we 
find  no  alteration  in  the  doctrine,  which  is  sanctioned, 
and  has  become  toe  deeply  rooted  and  venerable  by 
time,  /Usage,  and  repeated  adjudicatio?is,  to  be  shaken 
and  overturned  at  the  present  day.     It  has  grown  up 
into  a  clear,  known,  and  certain  rule,  for  the  regulation 
of  conimercial  negotiations,  and  is  incorporated  into  the 
law  merchant  of  £e  land.   Where  is  the  inconveniente, 
iniustice*  or  danger  of  the  rule  ?     It  operates  in  favour 
of  the  insurers  by  a  diminution  of  the  risk^  amd  not  of 
Tox<.  m*  3  A 


393  SUPREME  COURT  U.  S. 

Mar.  int^  Co.  ^fi^  insured,  who  have  the  departure  in  contemphrtioii  f 

uf  AimRdria  f^^  j^  ^j^^  vessel,  after  ahe  has  arrived  at  the  point  of 

Taeker.      aeparattoti,  should  deviate  from  the  usual  and  direct 

""■"""^    road  to  her  port  of  destination,  the  iasurer«  would  be 

entitled  to  the  premium,  and  exonerated  from  respon* 

sibility.     An  intention  to  deviate,  if  it  be  not  carried 

into  effect,  will  not  avoid  the  policy.     There  must  be 

an  actual  deviation.     The  policy  being  **  at  andfrom^ 

the  risk  commenced s  there  was  also  an  actual  inception 

of  the  voyage  described ;  for  the  Eliza  sailed  from 

^  S94l         Kingston  for  Alexandria,  was  captured  in  a  ^direct 

course  to  the  latter,  before  she  reached  the  dividing 

point;  and,  therefore,  the  underwriters  became  Uable 

for  the  loss. 

The  second  point  in  the  cause  is,  whether  die  insu- 
rers were  liable  for  a  total  or  a  partial  loss  ?  And  here 
a  preliminary  question  presents  itself.  Was  the  aban- 
donment made  in  proper  time?  When  the  Tuckers  re- 
ceived information  of  the  loss,  it  became  incumbent  on 
them  to  elect  whether  they  would  abandon  or  not ;  and 
if  they  intended  to  abandon,  it  was  incumbent  on  them 
to  giv«  notice  of  such  intention  to  the  underwriters. 
Qur  law  has  fixed  no  precise  period  within  which  die 
abandonment  shall  be  made,  and  notice  of  it  shall  be 
given  to  the  insurers;  but  declares,  that  it  shall  be  done 
within  a  reasonable  time.  In  the  case  before  us,  it  ap- 
pears that  John  and  James  H.  Tucker  received  infor- 
mation of  the  capture  and  recapture  of  the  Eliza  at  the 
9ame  time^  in  a  letter  from  W.  &f  B*  Bryan  EsP  £*««  dated 
on  the  26th  September,  1801 ;  but  it  does  not  appear 
when  tt^e  letter  came  to  hand.  On  the  26th  of  Novem- 
ber, 1801,  the  Tuckers  offered  to  abandon  the  Eliza  to 
the  insurers,  which  offer  was  rejected.  Can  it,  under 
these  circumstances,  be  pretended,  that  the  Tuckers 
were  guilty  of  neglect,  or  that  the  abandonment  was 
not  made  according  ta  the  settled  ruk  \  It  was  made 
within  a  reasonable  time,  aiid  no  neglect  can  justly  be 
imputed  to  them.  We  must  have  some  &cts  whereon 
to  {)uild  thexharge.  of  negligence,  for  it  is  not  to  be  pre- 
sumed ;  and  the  intervening  period  between  the  date 
of  the  letter  and  the  time  of  abandonment,  after  making 
a  due  allowance  for  the  passage  of  the  letter,  do^s  not 
^  afiord  sufficient  ground  on  which  to  raise  the  imputa- 
tion of  neglect.<    This  brings,  us  ta  the  great  questu^n 
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in  the  cause,  wKcthi^r  the  insurers  were  liable  for  a  ^^l^J^^P^' 
total  or  an  average  Ipss.     On  the  22d  August,  1801,  ^      *▼.*"  "* 
ihe  £liza  was  captured  hy  a  Spanish  armed  schooner^   _^^^^' 
in  the  usual  course  from   Kingston  to  Baltimore  and 
Alexandria,  and  a  day  or  two  afterwards  was  recap'* 
tured  by  a  British  sloop  of  war,  and  carried  into  King« 
ston  on  the  26th  of  the  same  month.     The  mere  act^ 
of  capturing   and  recapturing  are  not  of  themselves 
sufficient  to   ascertain  the  nature  and  amount  of  the 
loss  sustained.     The  loss  may  be  total,  though  there  is 
a  recapture.      Hamilton  v.    Mendez^   2  Burr.   tl9^ 
Aguilar  and  others  v.  Radgers^  7  IX  &f  £.  421.     Whe- 
ther the  loss  be  partial  or  total^  will  depend  upon  the 
particular  *circum8tances  of  the  case,  which  it  becomea        #  3^95 
necessary  to  take  into  view.    The  Eliza  Was  consigned 
to  Bryan  is?  Co*  at  Kingston,  who  were  authorized  to 
dispose  of  her ;  they  endeavoured  to  sell  her,  but  with- 
out effect;   and  it  is  stated,  that  they  could  get  np  of^ 
fer  for  her  before  she  sailed  from  Kingston,  nor  since 
that  time.      Bryan  &P  Co*  put  on  board  10  tierces  of 
coffee,  of  the  value  of  l,00O  dollars,  belonging  to  the 
Tuckers,  to  be  delivered  at  Alexandria;  and  when  she 
vras  captured,  all  the  seamen^  except  Bell,^he  ostensi- 
ble master,  and  one  man,  were  talcen  on  hoard  the 
Spanish  schooner.     The  Eliza  was  navigated  under  a 
British  register  during  the  voyage;  which  register  was 
lost  by  reason  of  the  capture  and  recapture,  and  has  ne^ 
ver  been  found.     After  the  recapture,  the  Eliza  and 
^er  cargo  were  libelled  in  the  vxceadmiralty  court  for* 
salvage;  a  claim  was  put  in  by  Bryan  &f  Co*  as  agents  s 

for  Eli  Richards  Pation^  the  real  and  navigating  mas- 
ter and  supercargo;  and  the  sloop  and  cargo  were  ad-: 
judged  to  be  lawful  recaption  on  the  high  seas,  and  or- 
dered tp  be  restored,  on  paying  to  the  recaptors  one 
full  eighth  part  of  the  value  of  ^e  sloop  and  eargo  for 
salvage,  with  fuU  costs;  and  to. ascertain  the  value  it 
was  further  ordered,  that  the  sloqp.and  cargo  should  be 
forthwith  sold  by  the  claimants,  unless  the  value  should 
be  otherwise  agreed  upon.  The  sloop  was  insured  for 
3^800  dollars,  and  sold  for  915  dollars  ;  the  coffee  sold 
for  1,000  dollars;  and  the  coats,  charges  and  commis- 
sions, amounted  to  909  dollars,  which  almost  absorbed 
the  sum  for  which  the  sloop  was  sold.  It  is  not  found, 
that  the  sloop  had  sustained  DO  damage  by  the  capture 
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Har.  Int.  Co.  and  recapture ;  and,  considering  the  difference  between 
of  AieundrU  3^gQo  dollars,  the  value  insured,  and  909  dollars,  the 
Taoker.     price  for  which  she  sold,  the  Jury  might,  without  other 
"    '     evidence,  have  presumed  that  she  had  received  consi- 
derable injury.     From  these  facts,  taken  together,  the 
inference  is  rational  and  just,  that   the  voyage  was 
broke  up  and  destroyed,  and  that  the  underwriters  were 
liable  for  a  total  and  not  for  an  average  loss.     To  repel 
this  inference,  and  remove  responsibility  from  the  in- 
surers, it  has  been  urged  in  argument,  that  the  agents 
for  the  Tuckers  were  guilty  of  gross  neglect  and   mis- 
conduct    If  Bryan  &  Co.  ceased  to  be  agents  after 
#  396        the  sailing  of  the  sloop,  then  *the  captain  became  clo- 
thed with  an  implied  authority  to  do  what  was  fit  and 
right,  and  most  conducive  for  the  interest  and  benefit  of 
all  the  concerned ;  and,  therefore,  whether  the  agency 
of  Bryan  &f  Co.  continued,  or,  being  at  an  end,  devol- 
ved by  operation  of  law  on  the  captain,  is  perfectly  im- 
material ;  for  the  question  still  recurs,  whether  the  ac- 
tu^  or  implied  agent  had  been  guilty  of  fraud,  negli- 
gence, or  other  improper  conduct,  which  will  exonerate 
the  insurers.     I  am  not  able  to  discern  any  misconduct 
on  the  part  of  the  agent,  that  would  exculpate  the  un- 
derwriters,  and  prevent  their  being  responsible  for  a 
total  loss.     And  indeed,  this  was  a  point  proper  for  the 
decision  of  the  jury,  agreeably  to  the  case  of  Mills  v. 
Fletcher  J  in  Doug.  23Q.  and,  therefore,  the  exception 
taken  to  the  opinion  of  the  court  was  not  well  founded. 
\  The  sloop  could  not  be  sold  at  private  sale,  and,  by  rea- 

son of  the  capture  and  recapture,  she  might  have  suSf 
tained  considerable  damage.  To  sell  the  coffee,  which 
constituted  the  cargo  for  Alexandria,  to  satisfy  the  sal- 
vage and  costs,  would  have  been  an  imprudent  measure; 
for  the  redemption  would  have  absorbed  the  whole 
proceeds,  and  then  she  would  have  returned  to  Alex- 
andria without  a  cargo,  as  the  captain  had  no  funds  to 
purchase  one  j  and  besides,  she  must  have  sailed  with- 
out a  register,  which  would  have  exposed  her  to  great 
and  unnecessary  danger.  Prudence  dictated  the  sale 
as  a  safe  step,  and  most  for  the  benefit  of  the  concern- 
ed. 

The  error  set  forth  in  the  third  bill  of  exception  is, 
that  the  court  below  refused  to  instruct  the  jury  that 
the  loss  of  the  register,  by  me^ns  of  the  eapture  and 
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recapture,  was  not  sufficient,  in  law,  to  defeat  the  voy-  Mar-  ^ns.  cp, 
age  from  Kingston  to  Alexandria,  and  might  have  been  ^^  Aiexandm 
supplied  by  special  documetits.     Though  the  register     Tacker, 
did  not  impart  kny  physical  ability  to  the  sloop,  in  re- 
gard  to  her  sailing;  yet,  it  was  a  document  which  tend- 
ed to  communicate  safety,  as  it  designated  her  charac- 
ter, individually  and  nationally.     It  is  a  necessary  pa- 
per, and  operates  as  a  national  passport ;  for,  without 
it,  she  might  be  seized  as  an  unauthorized  rover  on  the 
ocean,  and,  in  certain  cases,  would  have  been  liable  to 
confiscation.      The  register  is  a  document  *of  such  a         0  397 
special  and  important  nature,  that  its  loss  cannot  be  fully 
made  up  by  other  official  papers*     It  would  have  been 
jm  a  very  imprudent  step  for  th^  captain  to  have  proceeded 
on  his  voyage  without  a  register ;  if  he  had,  he  would 
have  been  justly  charged  with  improvidence,  negligence, 
and  culpable  misconduct. 

\ 

Gushing,  J.  I  consider  this  as  clearly  a  case  of  in- 
tentional, not  actual  deviation ;  but  not  as  a  case  of  non- 
inception  of  the  voyage  insured. 

This  is  proved  by  a  number  of  cases  cited ;  and  con- 
tradicted by  none. 

What  a. case  of  non-inception  is,  is  shown  by  the  case 
of  Wooldridge  v.  Boydeli^  Doug.  16.  where  the  ship 
was  insured  fi-om  Maryland  to  Cadiz,  having  no  inten- 
tion at  all  of  going  there ;  but  that  is  totally  different 
from  the  present  case,  where  the  vessel  was  cleared  out 
at  Jamaica  for  Alexandria,  with  a  cargo  taken  in  for 
Alexandria,  and  intended  to  go  there. 

It  is  true  sugars  were  taken  in  for  Baltimore,  and  the 
captain  intended  going  there  first.  That  amounts  only 
to  an  intent  to  deviate ;  but  no  deviation  unlese  execu** 
ted. 

This  is  proved  by  divers  authorities.  Middlewood 
fcf  Blaiesy  7  T.  R.  p.  162I.B.  R.  a  ship  insured  at  and  from 
London  to  Jamaica,  and  the  captain  had  orders  (exact- 
ly like  the  case  at  the  bar)  to  touch  at  Cape  St.  Nichola 
Mole,  to  land  stores,  pursuant  to  charter-party.  Upon 
which,  one  of  the  judges  (Zawre/ice)  gave  an  opinion, 
that  if  the  vessel  had  beeii  captured  before  she  came 
to  the  dividing  point  between  the  northern  and  south- 
em  courses  to  Jamaica,  the  insurers  would  have  been 
liable. 
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of  *Ai^'  d'^'     'And  the  other  judges  agreeing  with  Judge  Lamh-ence, 

"^       to  lay  the  whole  stress  of  the  cause  m  favour  of  the 

Taoker.     insurer,  upon  the  captain's  not  exercising  his  judgment 

"""""■"   'at  the  time,  upon  which  was  the  best  and  safest  of  the 

three  courses,  (whose  judgment  the  insurers  had  a  right 

to  have  the  benefit  of,)  but  taking  the  northern  course, 

merely  in  pursuance  of  orders,  to  land  stores  at  Cape  St 

Nichola  Mole»   All  diis  shows  that  had  the  captain  ex* 

*  396  ercised  *his  judgment  in  going  the  northern  course,  as 
being  the  best  and  safest,  the  whole  court  would  have 
held  the  insurer  liable,  as  the  vessel  was  captured  be- 
fore fthe  caaie  to  the  dividing  point  between  the  course 
to  the  Cape  and  to  Jamaica.    ^ 

Another  case,  more  direct  and  decisive,  is  Faster  v.  ^^ 
Wilmer^  2  Stra.  1248,  t249.  where  the  ship  was  insured  ^VN 
from  Carolina  to  Lisbon  and  to  Bristol^  and  the  cap-         ' 
tain  took  in  salt  to  deliver  ±t  Falmouth,  before  going  to 
Bristol,  repugnant  to  the  specification  of  the  policy, 
yet,  being  captured  before  arriving  at  the  dividing  point 
between  Falmouth  and  Bristol,  the  insurer  was  held 
liable,  which  seems  exactly  the  present  case. 

The  mere  taking  in  goods  for  another  port  does  not, 
of  itself,  make  a  deviation.  It  may,  however,  if  it 
materially  vary  the  risk,  and  be  a  circumstance  desigo- 
edly  concealed  and  suppressed,  excuse  the  underwriters. 
In  the  present  case  it  does  not  appear,  materially,  to  vary 
the  risk,  any  more  than  in  taking  in  stores  to  land  at 
Cape  St.  Nichola  Mole,  in  the  case  of  Middlewaod  i^ 
'  BJikeSj  varied  the  risk,  which  was  not  suggested  by 
court  or  counsel,  that  it  did;  or  the  taking  in  salt  to 
land  at  Falmouth,  in  the  case  of  Foster  &P  Wzhner. 
It  did  not  delay  the  voyage  in  the  present  case ;  the 
vessel  sailed  with  convoy  as. soon  as  it  was  ready,  and 
was  afterwards  captured  in  the  proper  course,  before 
deviating. 

*   The  award  may  belaid  out  of  the  case,  for  more  rea- 
sons than  one.     I  think  it  void  for  uncertainty.' 

As  to  the  loss,  whether  ^total  or  average^  the  jury, 
who  had  the  whole  evidence  before  them,  have,-  in  ef* 
feet,  found  a  total  loss,  and  the  voyage  biroken  up.  It 
is  not  certified  by  the  court,  that  the  bill  of  exceptions 
contains  the  whole  evidence ;  and  as  strong  circumstan- 
ces (I  think  conclusive  ones)  are  stated,  that  show  the 
voyage  could  not  be  safely  pursued,  or  could  not  be 
6 


FEBRUARY,  1806.  $98 


puniaed  at  all,  in  consequence  of  the  loss  of  register  ^*r;,^^**P? 
and  loss  of  hands  by  the  capture^  either  of  which,  it  does         ^^^^  ^ 
not  appear,  could  be  supplied,  I  thinlc  we  are  pot  war^  >   Taeker. 
ranted  to  overrule  the  verdict,  or  reverse  the  judgment.    ^— — — ^ 

Judgment  affirmed* 


•THE  UNITED  STATES  v.  HETH. 


♦  399 


THIS  was  a  case  certified  from  the  circuit  court  of  ^''J^  «on®**P*" 
the  fifth  circuit,  holden  in  the  district  of  Virginia,  where  of  PeterSury 
a  question  arose  upon  which  the  opinions  of  the  judsres  was  no/, by  the 
were  opposed.  .     •  Tlt^Z 

The  question  was,  whether  the  defendant,  as  collector  restrieted  to  a 
of  the  customs  "for  the  district  6f  Petersburgh,  was  t^o^jJ"a*1Litf 
restricted  to  a  commission  of  two  and  a  half  per  cent,  per  cent,  on 
on  any,  or  all.  of  the- moneys  collected  and  received  by  the  money 8  bj 
him  after  the  30th  of  June,  1800,  on  account  of  bonds  ^^  reeeived 
previously  taken  for  duties  arising  on  goods,  wares^  and  after  the  sotk 
merchandise,  imported  into  the  United  States.  on^aS^t^f 

This  question  arose  upon  the  2d  lection  of  the  act  of  bonds    previa 
congress,  entitled,  **  An  act,  supplementary  to  an  act,  fop^Jmi^aX 
entitled  an  act  to  establish  the  compensation  of  the  sing  on  goodv 
officers  employed  in  the  collection  of  the  duties  on  im-  l?P**u^^*^ 
port  and  tonnage ;"  passed  on  the  10th  of  May,  1800,  states." 
vol.  5.  p.  173.      The  words  of  which  are,  *'  that  in  lieu 
of  the  commissions  heretofore  allowed  by  law,  there 
^hall,  from  and  after  the  30th  day  of  June  next,  be  al- 
lowed to  the  collectors  for  the  districts  of  Alexandria, 
Petersburgh  and  Richmond,  respectively,  two  and  a 
half  per  tentum  on  all  moneys  which  shall  be  collected 
and  received  by  them,"  "  for  and  on  account  of  the  du- 
ties arising  on  goods,  wares  and  merchandise,  imported 
into  the  United  States,  and  on  the  tonnage  of  ships  and 
vessels.*^ 

Breckenridge^  {Attomey^General^)  in  behalf  of  the  Uni^ 
ted  States^  observed,  that  the  words  of  the  act  appeared 
to  him  so  plain  that  they  could  not  be  elucidated  by  ar- 
gunkent.    He  understood  the  langu^^ge  vf  the  act  to  be^ 
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Uoited  Btdtes  that  Only  two  and  a  haif  per  cent,  should  be  allowed  on 
Heth.  moneys  received  after  the  30th  of  June,  Although  the 
■  collector  may  have  done  the  greater  part  of  his  du^  by 
taking  bonds  for  the  duties^  vet  they  were  neither  col- 
lected nor  paid  befor^  that  day.  It  cannot  be  deemed  an 
unconstitutional  act  as  being  ex  post  faetOy  because  the 
prohibition  of  the  constitution  extends  to  criminal  cases 
only.     3  PalL  396.  Colder  v*  BuU* 

♦  400  *CV/.  Hettu     Although  it  is  a  sound  rule  of  construc- 

tion, that  when  the  words  of  a  statute  have  a  plain,  dis- 
tinct and  reasonable  meaning,  no  recurrence  is  to  be  had 
to  intendment^  inference^  or  implication  ;  yet,  when  the 
words  of  a  statute  admit  of  two  constructions,  (as  in 
I  the  present  case  they  evidently  do,  or  they  would  not 

now  be  under  discussion,)  it  cannot  be  improper  to  have 
reference  to  similar  laws,  and  to  inquire  how  they  have 
been  construed. 

The  first  section  of  the  act  of  14th  Feb.  1 795^  voL  3. 
c.  88.  says,  ^^  that  in  lieu  of  the  commissions  heretofore 
by  law  established,  there  shall  be  allowed  to  the  collect- 
ors of  the  duties  on  import  and  tonnage,  on  all  moneys 
by  them  respectively  received  on  account  of  the  duties 
aforesaid,  arising  on  tonnage,  and  on  goods,  wares,  and 
merchandise,  imported  after  the  last  day  of  March 
next,  to  wit,'*  "  to  the  collector  of  Bermuda  Hundred," 
(which  office  was  then  holden  by  the  defendantf)  ^  two 
per  centm^  I'his  act  raised  his  commission  from  one  to 
two  per  cent.;  which  two  per  cent,  he chargedonly  on 
the  duties  that  arose  on  importations  made  after  the  last 
day  of  March,  1795 ;  and  one  per  cent,  only  on  the 
money  received  on  bonds,  payable  after  that  day  for 
goods  imported  before. 

The  act  of  3d  Marchy  1797 ^  vol.  3.  c.  63.  raised  the 
defendant's  commissions  from  two  to  three  per  cent,  in 
precisely  the  same  language  as  that  of  the  last  act ;  and 
of  course,  it  received  from  him  the  same  construction^ 
and  in  both  instances  that  construction  was  acquiesced  in 
by  the  treasury  department. 

The  next  act  upon  the  subject,  and  that  which  next 
precedes  the  act  in  question,  is  that  of  2d  Marchy  X  799, 
voL  4.  c.  129.  p.  447.  entitled  ^^  An  act  to  estabksh^  (a 
word  not  used  in  the  tides  of  the  former  acts)  ^  the 
compensations  of  the  officers,"  &c»  the  second  section 
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0f  which  runs  thus :  **  that  'from  and  iiftet  th«  last  A«y  ^^^  State* 
of  March  next,  and  in  lieu  of  the  fees  and  emotuments       Heth. 
heretofore  estahlishedv  there  shall  be  allowed  and  paid    "^  -^ 
for  the  use  of  the  collectors,  naval  officers,  pnd  survey- 
ors, the  fees  following,   that  is  to  say,'*  8tc.  &c.  (to  the 
collectors  of  sundry  ports,  not  including  the  defendant,} 
*"and  to  the  collectors  of  all  other  districts,  three  ;^r         ^  4h\ 
cent*  on  all  moneys  by  them  respectively  received  on 
account  of  the  duties  arising  on  goods,  Sec.  insported 
into  the  United  States,  and  on  the  tonnage  of  ^ships  and 
vessels,^'  whereby  the  defendant's   commissiimfi  were 
established  at  three  per  cent. 

A  difference  of  phraseology  will  be  observed  between 
this  and  the  two  former  laws.  This  section  says,  ♦*  that 
from  and  after  the  last  day  of  March  nexty^  certain  oon^- 
missions  shall  be  ^  allowed  and  paid'*  on  all  monclys 
received  on  account  of  duties  arising  on  goods  ^^  im* 
ported  into  the  United  States^^,  and  not  as  before,  **  im^ 
ported  after  the  last  day  of  March  next?^  Yet  this  dif- 
ference of  phraseology  made  no  difference  at  the  treasury 
ij^  the  construction  of  this  law  until  very  lately. 

The  next  act  is  that  upon  which  the  present  question 
arises;  the  second  section  of  which  says,  *^  that  in  lieu 
of  the  commissions  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  30th  day  of  June  next^  be  al- 
lowed to  the  collectors,  &c.  two  and  a  half  per  centum^ 
on  all  moneys  which  ^hall  be  collected  and  received  by 
them,  for  and  pn  account  of  the  duties  arising  on  goods, 
wares  and  merchandise,  imported  into  the  Uxited  States^ 
and  on  the  toknage  of  ships  and  vessels.^ 

There  is  no  difference  between.the  words  of  this  act, 
and  those  of  the  act  of  1 799,  excepting  that  the  present 
act  uses  the  wcurds  ^^  collected  and  recetved^^  and  the  act 
of  1799,  uses  the  word  ^^-reteived^*  only.  But  the  word 
^^  collected*^  is  beKeved  to  be  merely  an  accidentfd  fau* 
tology,  which  cannot  alter  the  meaning  of  the  section. 

Neither,  of  the  «wo  last,  like  the  Cormer  laws  oh  the 
same  subject,  confines,  by  express  zaordsy  the  commis* 
sions  to  the  moneys  received  for  duties  arising  on  goods 
imported  ^fter  a  certain  date ;  but  the  word  after,  is 
placed  in  a'  different  part  of  the  sentfence ;  yet  all  tl|ese 
laws  received  the  same  construcdon  at  the  treasury,  for 
at  leaat  five  months  after  thte  last  act  had  passed ;  a  eoi%« 
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Voiud  siatef  structioD  which,  as  die  defendant  ^1  contends,  wsis  per* 

Hedi.       fcctly  correct.  ' 

.  *The  collector  can  receive  no  higher  or  lower  com- 

♦  402  .mission  upon  the  moneys  "collected  and  received,'' 
upon  the  duties  arising  on  the  tonnage  of  a  vessel,  than 
upon  the  merchandise  imported  in  srfck  vesseL 

The  section  of  the  law  in  question  confines  the  change 
of  commissions  to  the  money  arising,  on  ^ods  imported 
after  the  SOth  of  June,  and  on  the  tonnage  of  vessels, 
as  strongly  as  if  the  words  '*  after -the  30th  of  ]\mtf\ 
had  immediately- followed  the  word  **  imported." 

'  The  participle  "  arising-y^  must  refer  to  the  time 
when  the  section  is  to  take  effect,  i.  e.  "  from  and  after 
the  30th.  of  June  next."  The  duties  arise  when  the 
goods  are  landed,  and  when  the  bonds  are  taken* 

To  what  time  the  words/' arising"  and ',' int^ported" 
relate,  is  not,  perhaps,  at  first  view,  very  obvious;  but 
jthe  date  AS  found  in  the  preceding  part  of  the  section* 
The  only  period  mentioned  throughout  is  ^  the  30th  day 
of  June." 

1  he    true  reading  of   this   section  must  be   thus : 
.**  There  shall  be  allowed  on  all  moneys  to  be  received  for 
duties  arising  on  goods  imported  after  the  30th  of  June 
,  next."     To  speak  of  duties  '*  arising*^  after  the  30th  of 

June,  1800,  on  goods  ingjported  and  landed  before  that 
day,  would  be  absurd;  for  the  duties  *^  arise"  as  soon 
ats  jiecured,  though  not  received  i\\\  a  distant  period. 
The  word  "  irhported^^  stands  without  any  sign  of  timt^ 
and  may  be.  past,  present  or  future,  with  equal  propriety, 
unless  resort  be  had  to  inference,  and  to  the  context. 
The  language,  to  have  been  precise,  should  have  been 
^ither  *' which  may  l^ave  been  imported,"  or  "  to  be 
imported."  The  word,  however,  standing  without  the 
explanatory .  signs,  must  receive  that  construction  which 
is  most  consonant  to  Justice,  reason^  arid  common 
sense*  ^ 

By  the  63d  section  of  the  collection  law  of  ^  March, 
jr99,  it  is  enacted,  **that  the  duties  imposed  by  law  on 
the  tonnage  of  any  ship  or  vessel,  shall  be  paid. to  the 
collector,  at  the  time  ofjmking  entry  of  such  ship  or 
vessel  ;.and  it  shall  not  be  lawful  to  grant  Juiy  pjermit,  or 
%  403  .  to  ^unlade  any  goods,  wares,  or  ^merchandise  whajtever, 
from  such  ship  or  vessel  until  the  said  tonnage  duty  is 
first  paid."  . 
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It  being  admitted  by  the  atton^y-general,  that  the  Uaited  sutes 
efw^^rf  duties  and  the  tonnage  duties  must  go  rhand  in       Heth. 
hand,  no  one  can  be  at  a  loss  for  the  time  when  the  duties     ■"■■"-  ■   ■•' 
on  the  goods  imported*  in  any  ship  or  vessel  arose.     It 
would  be  absurd  to  say  that  the  defendant  was  entitled 
to  3  per  cent,  upon  the  money  received  for  the  duties  on 
the  tonnage  of  the  vessel  which  arrived  and  entered  on 
the  20th  of  June,  and  only  two  and  ahalf/r^r  cent,  upon 
the  moneys  wliich' might  fall  due,  and  ht  collected  and 
received  hy  him  after  the  ^Oth  of  June,  for  and  V>n  ac- 
count of  the  duties  which  had  arisen  on  the  20th  of 
June,  upon  the  goods  imported  in  the  same  vessel. 
.  Had  it  been  the  intention  of  congress  to  have  n7i«^^ 
the  commissions  of  some  collectors,  and  to  havereduced 
those  of  others,  for  Hie  services  performed  under  a  forr 
Hier  law,  they  would  have  said,  **  that  from  and  after 
the  30th  day  of  June  next,  the  commissions'  hereby  al^ 
lowed,  shall  be  upon  all  moneys  by  them  respectively  re- 
ceived, for  and  on  account  of  the  duties  pn  goods,  &c« 
which  may  be  then  due  to  the  United  States,  and  out' 
standing  iipon  bonds,  or  which  shall  arise  on  goods,  &C4 
imported  into  the  United  States. 
i    Suthad  such  been  the  language  of  the  law,  it  would 
have  been  unconstitutional,  because '^;t'/»0«£yac^o,. and 
tending  to  impair  the  obligation  of  the  contract  which 
was  made  between  the  United  States  and  the  collectors, 
hy  the  act  of  1 799.    Yet  the  construction  now  contended 
by  the  attorney  ngeneral,  -  will  give  the  law  the  same 
effect  as  if  its  language  had  been  as  just^tated;  for  i:t 
will  take  from  the  xollector  oj^ie.half  per  cen€**6n  the 
amount  of  bonds,  which  were  outstanding,  at  bis  office 
on  the  30th  of  June,  1800,  and  which,  of  course,  had 
been  taken  under  the  preceding  act  of  1799,  by  which 
his  commission  was  established  at  three  per  cent.. 

This  constroiction  will  also  involve  both  aisur^itt/^znd 
<ffipression* 

.^Suppose  a  person ,  on  the  29th  of  June,  1 800,  had  se^  ^  404 ' 
•cured  duties,  by  bands,  to  the  amount  of  500  dollars^ 
{>ayable  at  eight,  ten  and  twelve  months;  and  that  ten 
other  ;citizens  haid.made  entries  on  the  same  day,  the 
duties  on  which  amounted  only,  to  49  dollars  each, 
which,  being  under  50,  they  were  each  obliged  to  pay 
down,  and  upon  which  the  collector  immediately  re- 
4:eived  liis  .commission  of  three  per  cent.;  yet,  if  the 
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llili«4  iMtM  late  conttriMtioo  of  the  treasurjr  be  correct,  the  coUee- 
tor  WM  entitled  Co  receiire  only  two  and  a  half  /vr  ct$U*: 
upon  the  bonded  duties,  although  his  retponaibtltty  and 
services  were  much  greater  than  in  the  other  caaea,  in 
which  he  received  hii  three  per  cen$.  on  duties  which 
€W9se  at  the  4ame  timcj  on  goods  imported  at  the  Mme 
timti  and  in  die  s^mr  vmtk  and  although  the  bonds 
wer«  taken  under  the  uame  krw  of  1799,  whidiexpress- 
ly  esttMiikmi  a  commission  of  three  per  cmi.  from  and 
after  the  last  day  of  March,  upon  all  ^noneys  received 
for  duties  truing  on  goods  impmrted  hviiio  die  United 
States  until  a  new  provision  should  be  enacted  and  gd 
into  operation ;  that  is,  in  effect,  until  the  dOth  day  of 
|une«  1600 }  for  it  never  could  have  been  theiotci^ton 
•f  congress,  that  tompefuati9n  brw$  should  apply  to  other 
eases  than  such  as  should  origiMte  after  such  laws 
should  go  into,  c^ratioo. 

Another  case  will  show  how  the  present  constmctioa 
of  the  treasury  might  have  proved  extremely  oppressive 
to  die  defendaot*^  Suppose,  that  when  he  rendered  his 
quarterly  account  to  the  treasury,  up  to  the  1st  of  April, 
'  1800,  there  were,  then  outstanding  bonds  for  duties  in 
his  oiEce,  to  the  amount  of  150,000  dollarsii  He  had  a 
right  to  calculate  upon  receiving,  in  the  course  of  the 
year,  4,500  dollars  for  his  coodmiasions  diereon,  and  to 
make  his  engagements  accordingly.  After  making^  such 
engagements,  the  law  interferes  to  the  utter  ruin,  per<» 
haps,  of  the  collector,  who  relied  upon  the  faidi  of  ]^ 
government*  If  congress  have  a  right  to  take  away 
*OQe  sixth  part  of  the  collector's  competisatioa,  ibr  ser« 
vices  already  rendered,  they  may  take  the  wlwle.  The 
laborious  and  responsible  paft  of  tho^e  services  is  per- 
fortned  when  the  bonds  are  taken.  It  consists  in  re- 
ceiving the  entries  of  merchandise,  examining  invoices, 
classing  and  estimating  duties,  and  taking  bonds,  with 
responsible  sureties,  &c.  Indeed,  the  residue  of  the  ser* 
41  40s  vices  is  mere  matter  %>f  form  in  many  inataoces,  for 
die  bonds  so  taken  are  lodged  in  die  bank  where  the 
moneys  are  *^  collected  and  received,^'  tfaoitgh  the  col» 
lector  acknowledges  the  receipt  of  theaa  in  his  weekly 
returns^  It  i;ain  never  be  permitticd  to  the  United  States 
lifter  these  aervices  are  rctfdeted,  to  aay^  We  have 
changed  our  mind;  instead o£  three /crcvnl.  yovi  A^ 
hk\t  but  two  axid  n  Half  ^  veni^    Such  a  condeicf  mm 
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th«  psurtofanindividual  would  be  treated  with  contempt  Uckfted  |0tttei 
and  indignation;  or  were  this  a  case  between  a  state       n^, 
and  one  o£  its  citizens,  and  the  state  shoiatld  come  into    *  ■ 
this  court,  for  relief,  the  court  wx>uid  not  hesitate  to 
compel  the  state  to  perform  its  contract.     The  consti^ 
tutionof  the  United  States,  art  1.  section  Id.  says,  *^no 
law  impairing  the  obligation  of  contracts  shall  be  pass- 
ed,^ '         .  -  '       ■ 

If  the  treasury  construction  prevails,  it  will,  in  al- 
most every  instance,  confine  the  operation  of  the  act  of 
1799  to  three  months,  instead  of  allowing  it  to  operat& 
until  the  next  law  took  ejFect ;  for  one  third  of  all  the 
bonds  taken  in  July,  1799,  for  duties  on  European 
goods,  and  all  the  bonds  taken  for  duties  on  wines  and 
teas,  did  not  fall  due  till  July,  1800. 

Suppose  the  law  had  contained  such  a  clause  as  this, 
*'  that  from  and  after  the  30th  day  of  June  next,  in  lieci 
of  the  duties  heretofore  imposed  by  law,  on  goods,  &c. 
imported  from  Europe,  subject  to  a  duty  of  iwehe  and 
a  hcUf  per  cenU  ad  va/or^/»,  there  shall  be  charged  only 
a  duty  of  ten  ptr  cent,  ad  valorem^  upon  all  such  go<lds^ 
&c.  imported  into  the  United  States."  J 

Suppose  a  ship  from  London  had  arrived  on  the  13th  / 
day  of  June,  1800;  that  all  the  cargo  had  been  duly 
entered  and  discharged  before  the  «nd  of  the  month, 
except  one  consi^ment  of  considerable  value,  and  that, 
after  the  expiration  of  fifteen  working  days,  such  goods 
had  been  taken  from  on  board,mnd  stored  agreeably  to 
law.  Upon  the  1st  of  July,  the  assignee  ajppeared  be- 
fore the  collector^  with  his  entry  duly  made  out,  and  ' 
his  sureties  ready  to  enter  into  bonds  for  the  duties* 
The  collector  contended  for  the  duties  at  iiveive  and  a 
half  per  cent,  ad  valorem;  the  consignee  ofl^ered-to  se- 
cure the  duties  at  ten  per  cent,  ad  valorem.  Would  this 
court  say  that  he  was  not  bound  to  pay  the  tzaelve  and 
a  half  per  cent,  duties,  because,  from  *neglect  or  de-  *  406 
«ign,  he  did  not  secure  the  payment  of  the  duties,  and 
take  away  his  goods  when  the  other  importers  did  ? 

The  difference  of  phraseology  between  the  two  for- 
fner  and  two  latter  laws,  on  the  same  subject,  was  not 
ihe  effect  of  a  design  to  benefit  one  collector,  and  to  in- 
jure another  i  biit  was  merely  owing  to  the  different 
A^anntr  in  which  different  men  will  ever  ejtpress  them- 
selves, in  defining  the  same  subject  matter. 
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UBft«48t«fei      Breckenridge^  (Attorney- Geperal,)  in  reply,- 

Heth.  ^^  argument,  in  favour  of  the  defendatit,  .can  be 

■*  drawn  from  the  act  of  1^95,  vol.  3.  p.  168.  for  the 
words  there  are  expressly  "on  goods>  &c.  imported af- 
ter  the  last  day. of  March/'  but  the  words  of  the  pre- 
sent ^  act  diJTer  very  materially;  instead  of  saying,  on 
goods  imported  after  the  3(Xh  af  June,  it  says,  on  mo- 
neys collected  and  received  after  the  30th  of  June.  1  ha 
difference  of  phraseology  used  by  the  legislature,  when 
legislating  on  the  same  subject,  evidently  implies  a  dif- 
feretice  of  intention*. 

The  word  "  arising,"  makes  no  difference  in  the  con- 
struction of  the  sentence.  It  would  have  the  same 
meaning  if  that  word  were  entirely  left  out*  The  ex- 
pression ^^  duties  on  goods*'*  is*^the  same,  in  effect,  a» 
the  expression  ^'^dutiej^  arising  on  goods.^\  That  part 
of  the  sentence  is  only  descriptive  of  the  subject,  or 
fund,  out  of  which  the  moneys  were  to  be  received* 
Tbe  words  of  the  aa  of  179r,  vol.  3.  p.  392.  wliiSi 
gave  the  defendant  a  commission  of  three  per  cent,  are 
^^  on  all  moneys  received  on  account  of  the  duties  ari-* 
ing  on  tonnage,  and  on  goods,  wares  and  merchandise, 
imported  after  the  last  day  of  March,  in  the  present 
year."  Here  is  the  same  remarkable  difference  in  lan- 
guage, which  was  observed  in  the  act  of  1/95  ;  and 
which  adds  strength  to  the  argument,  that  the  variatioa 
of  the  expressions  was  not  accidental,  but  intended  to 
.    convey  a  different  sigimication. 

The  .words  of  the  act  of  1800  are  not  that  the  col- 
lector shall  receive  only  two  and  a  half  per  centm  on  the 
duties  arising  on  goods  imported  after  the  30th  of  June; 
but  on  all  moneys  collected  and  received^  after  that  day, 
on  goods  imported  at  any  time.     Moneys  due^  by  bond, 

•  407  *a;re  not  moneys  collected  and  received.  The  actual  col- 
lection and  receipt  of  the  naoney,  was  the  only  act 
which  could  entitle  the  collector  to  his  commission,  un- 
der either  law ;  and  if  collected  and  received  after  the 
30th  of  June,  only  two  and  a  half  per  cen$.  could  be 
demanded* 

JoKN&ON,  J*  Thi^  is  aa  amicable  Buit,  instituted  to 
try  the  question,  whether  the  defendant,  lately  collector 
of  the  port  of  Petersburgh,  v/as,/  after  the  30th  day  of 
June,  1 80Q,  entitled  to  retain  three  per  centum  on  the 
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amount  of  sums  received  by  him  after  thftt  time,  upon  Untied  State» 
bonds  for  duties  taken  between  that  period  and  the  last       nJJ^i^^ 
day  of  Ma^ch,  1799.  ^  — — ^ 

The  claim  of  the  defendant  is  founded  upon  the  act 
of  March  2d9  1799,  ^^  to  establish  the  compensations  of 
the  officers  employed  in  the  collection  of  the  duties," 
&c«  And  the  opposition,  on  behalf  of  the  government, 
is  founded  on  the  act  of  May  10th,  1800,  supplemen- 
tary to  the  one  before  mentioned. 

The  whole  difficulty  results  from  the  vague  signifi- 
cation of  some  of  the  expressions  made  use  of  in  the 
latter  ^ct ;  which,  so  far  as  may.  be  material  to  the  pre- 
sent decision,  are  contaioed  in  the  following  extract 
from  the.  2d  section :  **  That  in  lieu  of  the  commis- 
sions heretofore  allowed  by  law,  there  shall,  from  and 
after  the  30th  day  of  June  next,  be  allowed  to  the  col- 
lectors.: for  the  districts  of  Alexandria,  Petersburgh 
and  Richmond,  respectively,  two  and  a  half  per  cen- 
turn  on  all  moneys  which  shall  be  collected  and  recei- 
ved by  them,"  '*  for  and  on  account  of  the  duties  arz" 
sing  on  goods,  wares,  and  merchandise  imported  into 
the  United  States,  and  on  the  toiinage  of  ships  and 
vessels."  - 

On  behalf  of  the  United  States  it  is  contended,  that 
the  rights  of  th,e  collectors  of  duties,  with,  regard  to 
their  compensation,  are  absolutely  submitted  to  the  will 
of  congress;  that  congress  has  uniformly  increased  or 
diminished  that  compensation,  as  circumstances  sug- 
gested the  expediency  of  such  a  measure,  without  rcr 
garding  any  supposed  limitation  of  their  right  to  do 
^so,  imposed  by  the  claims  of  their  officers ;  that  it  ^  408 
has  been  the  uniform  policy ^of  the  governmeirt  to  ap*- 
portioti  the  commission  to  the  actu^  receipt  of  nioney ; 
and,  therefore,  whaltever  may  have  been  the  propor- 
tion of  their  labour  or  responsibility,  their  right  to 
compensation  was  not  consummated  before  the  actual 
receipt  of  the  duties,  and  the  amount  of  their  commis- 
sion remained  liable  to  be  increased  or  diminished  at 
the  will  of  congress  ;  that  in  passing  their  act  of  May 
lOth,  1800,  they  had  a  right  to  give  it  a  retroactive 
operation;  and  the  latter  words  of  the  2d  section, 
**  arising  on  goods  imported,"  will  bear,  and  ought  to 
receive  such  a  construction. 

At  the  same  time  that  I  adn^t  tho  correctness  of  the 
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Vniced  Statei  prefatory  observations  of  the  attorney-general,  mymiiad 
Heth       ^^  ^^^  ^  adopt  a  conclusion  unfavourable  to  the  c(m- 
■  8U*uction  which  he  contends  for. 

The  rights  of  the  collectors  of  duties,  as  to  their 
compensation,  are  certainly  submitted  to  the  justice  and 
N  honour  of  the  country  that  employs  them,  until  con- 
summated by  the  actual  receipt  of  the  sumfs  boiided  in 
their  respective  offices;  but  whtre  an  individual  has 
*  performed  certain  services,  under  the  influence  of  a 
prospect  of  a  certain  emolument,  that  confidence  wliich 
it  is  the  interest  of  every  government  to  cherish  in  the 
minds  of  her  citizens,  a  confidence  which  experience 
leaves  no  room  to  distrust  in  our  own,  would  lead  to  a 
conclusion,  that  it  could  not  have  been  the  intention  of 
th£  legislature  to  defeat  a  reasonable  expectation  of  her 
officer,  suggested  by  her  own  laws.  Unless,  there- 
fore, the  words  are  too  imperious  to  admit  of  a  di£Per* 
ent  construction,  it  will  be  gratifying  to.  the  court  to  be 
able  to  vindicate  the  justice  of  the  government,  by  re- 
stricting the  words  of  the  law  to  a  future  operation. 

That  it  is  the  policy  of  the  United  States  in  granting 
compensations  to  her  revenue  officers,  to  limit  the  con- 
^uinraation  of  their  right  to  the  actual  receipts  of  mo- 
ney, is  evident  from  a  view  of  all  her  acts  on  that  sub- 
ject. But  it  is  observable,  that  every  end  of  that  po- 
licy is  answered  in  this  case^  because  the  claim  of  the 
defendant  is  founded  upon  the  actual  receipt  of  money 
^  409  ^arising  upon  bonds  tal^^en  while  the  compensation  was 
.  at  three  per  cenU  His  "^^  claim  has  no  relation  to  the 
amount  bonded,  but  to  the  amount  actually  received 
upon  the  bonds  taken  prior  to  the  last  act. 

Upon  cotistderittg  the  <|»estioo^  therefore,  upon  the 
conotruction  sof  the.  act,  I  confine  myself  to  the  single 
inquiiy,  how  far  the  government  has  exercised  its 
power^  in  reducing  the  compensation  to  the  defendant, 
from  three  to  two  and  a  half  per  cent. 

The  words  of  the  act,  **  arising  on  goods  imported,'' 
although  in  themselves  very  indefinite  in  point  <^  time, 
will  receive  a  precise  signification  in  this  respect,  by 
supplying  the  words  "  heretofore,"  to  give  them  a  past, 
or  *'  hereafter,'?  to  give  them  a  future  signification*  •  If 
it  be  necessary  that  the  court  should  majce  an  election 
between  these  words,  in  order  to  complete  the  sense, 
its  choice  will  be  immediately  determined  by  recurr|D£^ 
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to  two  well  known  rules  of  construction,  viH.  that  it  ignited  Suxm 
-  ought  to  be  consistent  with  the  suggestions  of  natural       He^. 

justice,  and  that  the  words  should  be  taken  most  strongly     ^  *'•  . 

**  contra  proferentem^'* 

But  there  are  other  considerations  which  will  lead  to 
a  conclusion,  without  supplying  any  supposed  deficiency 
in  the  wording  of   the .  sentence.     There  is  nothing, 
either' in  the  terms  made  use  of,  or  in  the  professed  ob- 
ject of  the  law,  necessarily  retrospective;  but  the  ge- 
neral intention  of  the  act,  as  well  as  the  signification  of 
the  word  armng^  both  point  to  a  future  operation* 
Besides  which,  where  it  can  be  shown  that  a  govern- 
ment has  once  adopted  a  certain  rule  of  justice  for  its 
conduct,  it  is  fair  to  infer,  that  in  legislating  afterwards 
upon  the  same  subject,  it  intended  to  pursue  the  same 
rule,  unless  the  contrary  shall  be  clearly  <^xpressed ;  and 
in  the  act  of  March  3d,  1797,  which  varies  tke  conDpen-         >s 
sation  of  the  revenue  officers  in  several  particulars, 
that  alteration  is  expressly  restricted  to  take  efrei:t  only 
with  regard  to  future  importations.     I  am  of  opinion 
tha^  the  defendant  shall  have  judgment. 

♦Washington,  J.  The  point  submitted  by  the  cir*  *  410 
cuit  court  of  Virginia  to  this  court  is,  whether  the  de- 
fendant, as  collector,  was  restricted  to  a  commission  of 
two  and  a  half /^^r  c^n^  on  any,  or  all  of  the  moneys 
collected  and  received  by  him,  after  the  30th  of  June,  •  , 
1800,  on  account  of  bonds  previously  taken  for  duties 
arising  on  goods,  &e.  imported  into  the  United  States* 

The  solution  oP  this  question  must  depend  upon  ano« 
ther :  does  the  2d  section  of  the  act  of  the  10th  of  May* 
1800,  extend  to  duties  which  arose  upon  goods  imported 
before,  and  received  aftef,  the  30th  of  June  in  that  year, 
or^3  it  to  be  restricted  to  duties  arising  pn  goods  which 
should  be  imported  after  that  period  \ 

I  am  strongly  inclined  to  the  opinion,  that  every  part 
of  this,  section  is  future,  and  that  a  literal  construction 
will  render  it  entirely  prospective  upon  the  whole  subject. 
The  time  at  which  the  substitution  of  two  and  .a  half  for 
three  per. cent,  is  to  take  place,  as  well  as  that  of  collec- 
tion and  receipt,  are  certainly  future,  and  there  is,  I 
think,  as  litde  doubt  that  those  receipts  can  only  apply  to 
duties  which  should  arise  after  the  same  period,  the  word 
Vol.  ni,  3  0 
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VmieA  $iMiet  arising  bein^  clearly  future  in  relation  to  the  timespe- 
nlth.  cified  in  the  section.  I'he  word  imported,  though  past 
"■  ■  J.  ID  relation  to  the  duties  vrhich  were  to  arise  on  the  goods 
imported,  may,  nevertheless,  be  future  in  relation  to  the 
period  when  the  clvu-ge  of  commissions  was  to  take 
effect^  and  I  think  it  ought  to  be  so  construe4  in  this 
case,  b^tause  the  duties  arise  either  immediately  upon 
the  importation  of  the  goods,  or  upon  the  performance 
of  some  acts  which,  in  contemplation  of  law,  are  imme- 
diately to  follow  the  importation* 

This  construction  is,  I  think,  considerably  strength- 
ened by  a  reference  to  former  laws  upon  the  same  sub- 
ject. 

The  act  of  March,  1797,  is  plain  and  express  upon 
this  point,  by  fixing  the  commissions  allowed  by  that 
law  to  moneys  received  on  goods  imported  after  the  last 
day  of  that  month.  The  2d  section  of  the  act  of  March, 
1799,  was  obviously  intended  to  increase  the  commis- 
*  411  sions  *of  some  collectors,  and  to  vary  the  relative  com- 
pensations which  had  been  allowed  to  the  several  col- 
lectors by  the  former  law  ;  but  there  is  no  reason  to 
believe  that  it  was  intended  to  change  the  objects  for 
which  this  compensation  to  the  collectors  generally  was 
to  be  allowed.  Yet  this  law  does  not,  in  express  terooLs, 
confine  the  commissions  to  duties  arising  on  goods 
imported  after  the  specified  day,  as  had  been  done  in  the 
preceding  act,  but  is  worded,  in  this  respect,  precisely 
like  the  law  immediately  under  consideration* 

It  is  hardly  to  be  imagined  that  over  and  above  the 
increase  of  commissions  allowed  by  the  last  law  for  ser- 
vices after  the  31st  of  March,  to  be  wholly  rendered, 
the  legislature  intended  to  increase  the  commissions  al- 
lowed by  the  act  of  1797,  for  services  which  had  been  in 
part  performed  before  the  31st  of  March,  1799,  withAtt 
an  expectation  of  such  increase,  and  where  4i6thing  re- 
mained to  be  done  but  to  receive  the  money*  Yet  this 
would  be  the  case,*  if  the  increase  be  not  restricted  to 
goods  imported  after  the  specified  day.  The  change  of 
e^cpression  in  the  latter  law,  I  take  to  be  perfectly  acci- 
dental ;  and,  in  construing  one  of  them  by  the  other, 
.  both  being  in  pari  materia,  I  feel  myself  constrained  to 
read  the  latter  as  if  it  had  been  expressed  thus :  ^VThat 
after  the  last  day.  of  March,  1799,  there  shall  be  die 
following  commissions  allowed  on  all  moneys  received 
by  the  collectors  respectively,  on  account  of  duties  ari- 
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sitig  on  goods^  &c.   imported  into  the.  United  States,  tTnited States 
after  that  day^^  &c-  H^th. 

The  2d  section  of  the  act  of  1795  was  clearly  intended  '•  ■  ■■  ■ 
to  diminish  the  compensation  of  some,  and  to  increase 
that  of  other  collectors,  and  can,  with  as  litde  reason  as 
in  the  former  case^  be  construed  to  change  the  objects 
for  which  this  compensation  was  allowed*  Such  a  con- 
struction would  have  the  effect  of  raising  the  Gompensa«> 
tion  of  some  .  collectors,  aivd  depressing  that  of  others^ 
for  services  partly  performed  at  the  same  time^  and  in 
some  instances,  where  those  which  remained  to  be  done, 
in  order  to  consummate  the.  right  to  the  commissions, 
mrere  transferred  from  the  collectors  to  the  banks*  This 
would,  I  think,  be  unreasonable,  ^and  in  the  instances  of  ^  412 
diminished  commissions  would  be  unjust« 

That  the  services  performed  preparatory  to  the  collec- 
tion  or  receipt  of  the  duties,  were  considered,  by  the 
legislature,  as  equal,  at  least,  to  the  receiving  of  the 
money,  is  proved  by  the  4th  section  of  the  law  of  \  799^ 
which  provides,  that  whenever  any  collector  should  die, 
or  resign,  the  commissions  to  which  he  would  have  been 
entitled  on  the  receipt  of  all  duties  by  him  bonded^ 
shall  be  equally  divided  between  the  collector  resigning, 
or  the  legal  representatives  of  the  deceased  collector, 
and  his  successor,  whose  duty  it  is  made  to  collect  the 
same. 

I  cannot,  therefore,  consent  to  such  an  interpretation 
of  this  law,  as  to  give  it  a  retrospective  operation,  so 
as  to  deprive  an  officer  of  a  compensation  previously 
allowed  by  law,  for  services  admitted  by  the  legislature 
to  deserve  compensation,  and  to  be  in  their  nature  sever* 
able,  from  the  ultimate  act  of  the  money  being  received 
or  collected,  provided  those  acts  are  in  reality  per-? 
formed. 

My  opinion  is,  that  the  defendant  is  entitled  to  three  , 

per  ccnU  on  all  moneys  collected  and  received  by  him, 
after  the  30th  June,  1800,  on  account  of  bonds  pre^ 
viously  taken,  for  duUes  arising  on  goods  imported  into 
the  United  States. 

Paterson,  J.  The  basis  of  this  action  is  the  statute 
of  congress  of  the  10th  of  May,  1800;  and  the  ques* 
tion  is,  whether  the  defendant  is  restricted  to  a  commisi* 
sioti  of  two  and  a  half  per  cent,  on  moneys  collected  an4 
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United  StetM  received  after  the  30th  of  June,  1800,  by  virtue  of  re- 
He'th.  venue  bonds,  executed  previously  to  that  date*  The 
■  I  I  words  of  the  statute  are,  *^  that  in  heu  of  ther  commis- 
sion, heretofore  allowed  by  law,  there  shall,  from  and 
after  the  30th  of  June  next,  be  allowed  to  the  collectors 
of  Alexandria,  Petersburgh,  and  Richmond,  respect* 
ively,  two  and»  a  half  per  cenu  on  all  moneys  which 
6halJ  be  collected  and  received  by  them,  for  and  on  ac- 
count of  the  duties  arising  on  goods,  wares,  and  mer- 
chandise imported  into  the  United  States,  and  on  the 

4^  4]^3  ^tonnage  of  ships  and  vessels."  The  defendant  was 
late  collector  of  the  customs  for  the  district  of  Peters* 
burgh,  in  the  state  of  Virginia*  Words  in  a  statute 
ought  not  to  have  a  retrospective  operation,  unless  they 
are  so  clear,  strong,  and  imperative,  that  no  other  mean* 
ing  can  be  annexed  to  them,  or  unless  the  intention  of 
the  legislature  cannot  be  otherwise  satisfied.  This  rule 
ought  especially  to  be  adhered  to,  when  such  a  construc- 
tion will  alter  the  pre-existing  situation  of  parties,  or 
will  affect  or  interfere  with  their  antecedent  rights,  ser- 
vices, and  remuneration;  which  is  so  obviously  impro- 
pert  that  nothing  ought  to  uphold  and  vindicate  the 
mterpretation,  but  the  unequivocal  and  inflexible  import 
of  the  terms,  and  the  manifest  intention  of  the  legisla- 
ture. The  word  "  arising"  refers  to  the  present  time,  or 
time  to  come,  but  cannot,  with  any  propriety,  relate  to 
time  past,  and  embrace  former  transactions.  As  to  die 
word  ^  imported,"  it  may  comprehend  the  past  ch*  fu- 
ture, or  both,  according  to  the  subject  matter,  and  the 
words  iH^ith  which  it  is  associated^  Thus  the  word 
*' arising,"  coupled  with  the  words  ^  on  goods  import- 
ed," shows,  that  the  whole  clnuse  has  a  futia-e  bearing 
and  aspect,  and  will  not  jusdy  admit  of  a  retroactive 
construction.^  According  to  this  view  of  the  subject, 
the  commission  of  two  and  a  half  fer  cent,  is  to  be  re- 
stricted to  moneys  received  by  the  collector  of  Peters- 
burgh, on  account  of  the  duties  arising  on  goods,  wares, 
and  merchandise  which  shall  be  imported  after  the  30th 
of  June,  when  the  act  went  jnto  operation.  To  fortify 
the  foregoing  construction,  it  may  be  added^  that  th^ 
words  of  a  statute,  if  dubious,  ought,  i^  cases  of  the 
present  kind,  to  be  taken  most  strongly  against  the  law 
makers. 
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CusHiKG,  J.     The  question  referred  to  this  court  by  United  Stilted 
the  circuit  court  is,  whether  the  defendant^  as  collector,       ^g^ij' 
by  th&act  of  the  10th  of  May,  1800,  was  restricted  to  a     ■ 
commission  of  two  and  a  half  per  cent,  on  any  or  all  of 
the  moneys  collected  and  received  by  him,  after  the  30th 
June,  1800,  on  account  of  bonds  previously  taken  for 
duties  arising  on  goods,  wares,  and  merchandise  import- 
>ed  into  the  United  States. 

There  was  a  prior  act  of  congress,  entitling  the 'defend- 
ant to  three  per  cent,  on  all  moneys  received  on  account 
♦of  duties  arising  on  goods  imported  into  the  United         *  414 
States,  within  his  district ;  which  act  was  in  full  force 
during  the  time  those  duues  arose,-  and  until  the  subse* 
quent  act  in  question  of  the   lOth  of  May,  1800,  was 
to  come  into  operation,  which  was  the  30th  of  June  fol- 
lowing; and  the  question  is  upon  bonds  previously  taken 
for  duties  arising  on  goods  imported  before  the  30th  of 
June,      Upon  this  question  I  am  of  opinion,  that  the 
collector  has  a  right  to  the  three  per  cent,  allowed  by 
the  former  law,  on  all  moneys  secured  by  bonds  pre* 
viously  taken  as  aforesaid,  for  duties  arising  on  goods 
imported  before  the  30th  pf  June,  1800;  and  tha,t  he  is 
not  restricted  by  the  latter  law  to  two  and  a  half  per 
cent.     And  that  the  general  and  true  intent  of  the  latter 
law  was  to  make  a  new  allowance  in  lieu  of  the  former 
only  on  duties  arising  on  goods  imported  after  the  last 
law  came  into  operation,  and  not  to  have  a  retrospective 
effect,  to  devest  vested  rights  of  the  collector  ;  it  being 
unreasonable,  in  my  opinion,  to  give  the  law  a  construc- 
tion, which  would  have  such  a  retrospective  effect,  unless 
it  contained  express  words  to  that  purpose. 
•  Whether  the   words    **from  and  after  the  30th  of 
June,'*  are  in  the  beginning,  middle,  or  end  of  the  sen- 
tence, the  meaning,  in  this  respect,  appears  to  me  the 
same;  to  give  the  collector  a  new  allowance  on  goods 
imported  after  that  time. 

When  the  former  duties  were  secured  by  bond,  the 
laws,  I  think^  consider  them,  as  far  as  regards  the  col- 
lector's allowance,  as  collected  and  received ;  the  prin- 
cipal services  being  already  done  by  securing  the  duties 
by  bond. 

Marshall,  Ch.  J.  being  one  of  the  judges  whose 
opinions  were  opposed  in  the  court  below^  did  not  sit  at 
this  hearing* 
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*MANELLA,  PUJALS,.AND  COMPANY  v.  JAMES 

BARRY. 

dia^'^tend  ERROR  to  the  circuit  court  of  tlie  United  States, 
oat,  by  their  for  the  district  of  Maryland. 

wriuenoSeni      ^^^  action  was  brought  by  the  plaintiffs  in  error,  to 
to  their  factor  rcjcover  from  the  defendant,  Barry,  the  price  of  three 
tiy,***to  *par.  Cargoes  of  tobacco,  purchased  and  shipped  by  Barry, 
efune  tobucoo  for  account  of  the  plaintiffs,  but  which  were  captured  on 

©Mnt'^'but^to  ^^^^^  ^^y  ^^  Spain,  and  condemned.'  TTie  ground  of 
ship  it  in  the  the  claim  was,  that  Barry  had  not  strictly  pursued  his 
name  of  the  instructions  as  to  the  shipments* 

^wmT'  orden  The  transcript  of  the  record  contained  two  bills  of 
the  factor  is  exceptions. 

▼er^^u^'wrn-  ^^  ^^*^  ^^st  bill  of  exceptions,  all  the  material  facts  of 
miinieationsof  the  case  were  stated,  but  the  exception  was  taken  only 
geSt^^wh^no-  ^^  ^^^  opinion- of  the  court,  who  refused  to  suffer  a  wit- 
dertakes  toor-  ness  to  be  swom  to  prove  the  jury^  to  what  was  the  true 
©o'to^^b  ^°hi*^  translation  of  a  certain  part  of  the  Spanish  instructions, 
ped  in  ^  the  ^^  to  which  the  parties  differed,  although  the  plaintiffs 
name  of  ano-  and  defendant  consented  that  the  witness  should  be  so 
and  decides  sworn.  This  opinion,  it  is  understood,  was  founded 
he  haa  autho-  upon  the  idea,  that  the  court,  and  not  the  jury,  was  the 
Sre'gir'mer-  P^^P^^  tribunal  to  decide  the  meaning  and  constructioa 
«hanu  thu»to  of  all  written  evidence. 

^'thl?r'''*orI  The  facts  stated  in  the  first  bill  of  exceptions,  and 
ders;  the  fac-  wJiich  were  referred  to  in  the  second,  presented  the  fol- 
tor  is  justified  lowing  case : 

Mn  obevinfir  the 

^w  orders  of      0»  the  27th  of  Januarj*^,  1798,  Bernardo  Lacosta,  of 
the  general  a-  Cadiz,  in  Spain,  for  and  on  behalf  of  the  plainti0s,  who 
SxitraiT  to"tfie  ^^^^  ^^so  Spanish  subjects,  wrote  and  transmitted  to  the 
first     written  defendant,  by  the  hands   of  Juan  Alonzo   Menendez 
oidere-  Conde,  a  letter  in  the  Spanish  language,  the  following 

translation  of  which,  purporting  to  be  made  by^;a  sworn 
translator,  was  read  in  evidence  to  the  jury. 
*  ^16  #'i  Cadiz,  27th  jf^nuary,  1798. 

"  To  Mr.  James  Barry,  Baltimore. 
"  My  most  esteemed  friend, 
^*  I  derive  a  particular  satisfaction  in  introducing  to 
you  the  bearer  of  this  letter,  Mr.  Juan  Alonzo  Menen- 
dez Conde,  who  goes  to  Baltimore  as  agent  of  the  house 
of  Messrs.  Mandla,  Pujals  &  Co*  of  ^is  place,  priaci* 
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pally  interested  in  the  importation  of  tobacco  for  this  ManelU 
kingdom.  The  confidence  I  have  always  had  in.  you,  Barry, 
and  the  friendship  you  have  on  all  occasions  manifested  ■ 

for  me,  warrant  the  conclusion  that  you  will  view  this 
measure  as  your  own,  and  will  execute  it  with  your 
wonted  z^eal  and  efficacy.     Being  an  undertaking  of  con- 
siderable magnitude,  a  proportionable  degree  of  economy 
should  be  observed  M  the  purchases,  the  shipments  and 
the*  reimbursements,  because  the  least  neglect  may  cause 
an, enormous  loss.     By  the  last  accounts  froni  America, 
I  find  that  tobacco  has  risen  to  a  great  price,  but  I  hope 
this  was  only  momentary.     However,  upon  a  reasonable 
calculation^  it  will  not  answer  them  at  more  than  ten  doU 
lars  per  quintal,   in  America ;    these  are  the  limits  to 
which  they  can  go  without  exposing  themselves  to  too 
much  loss.     You  will,  however,  consult  the  bearer,  Mr. 
Menendez,  or .  he  with  you,  and  in  case  you  should  de- 
termine on  an  advance  of  one  fourth  or  one  half  a  dol- 
lar  more,  to  prevent  delay,  you  may  do  so  if  you  think 
proper,  being  fully  convinced  if  you  can  dp  it  for  less, 
that  you  will  omit  nothing  that  may  advance  the  interest 
of  my  friends.      With  this,  the  said  Mr.  Menendez 
takes  an  order  for  twenty  thousand  quintals  to  be  ship- 
ped for  this  place  in  seven  or  eight  vessels,  and  not  less 
than  six,  under  which  condition  the  insurance  will  be 
made   here*      You  will   take  care  to  seek  captains  of 
fidelity,    American  bom,  and*  that   all  the    crews   be 
strictly  agreeable  to  law. 

**  For  the  greater  perspicuity  the  shipments  will  be 
made  in  the  following  manner :      , 

**  1.  You  will  lade  the  vessels  in  your  own  name,  sta- 
ting tha.t  they  ^re  on  your  own  account  and  risk,  as  ait 
American  citizen,  and  consign  them  to  this  place,  alter- ' 
nately  to  me,  to   Messrs.  Gahn  and  Company,  and  to 
Messrs.  Pablo,  Greppi,  Marliani  and  Company. 

"  *2.  Your  letter,  by  the  vessel,  will  state  that  the  con-  ♦  417 
signment  is  made  on  your  account ;  that  you  order  her 
to  Cadiz,  where  you  hope  that  the  consignees  may  be 
able  to  sell,  but  that  if  the  government  should  not  per- 
mit the  sale,  or  the  English  prevent  her  entry,  that  then 
the  vessel  is  to  proceed  to  Genoa. 

**  3.  That  the  captain  carry  no  other  letters  than  those 
relating  to  the  cargo,  but  he  must  have  one  for  Charles 
t«onghy,  of  Genoa,  to  whom  the  consignment  will  be 
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made,  in  the  supposed  cade  of  not  being  suffered  ta  en*' 
ter  this  port,  or  be  permitted  to  sell  here. 

^^  4.  Should  the  captain  be  preirented  entering  here, 
he  will  put  into  the  nearest  Spanish  port  to  diis,  and 
send  an  express  to  the  consignee* 

**  5.  The  captain  will  bring  the  charter-party,  and 
the  letter  to  cover  the  shipment;  that,  as  well  as  the 
bill  of  lading,  should  specify  two  freights,  one  for  Ca«- 
diz,  and  the  other  as  though  the  vessel  was  in  fact  des- 
tined for  Genoa. 

^^  6*  In  the  invoice  by  the  vessel,  you  will  insert  all 
the  charges  except  the  commission,  which  is  understopd 
shall  be  five  per  cent,  to  be  hereafter  added. 

"7,  By  the  way  of  England  you  will  transmit  the 
true  invoices,  adding  thereto  your  commission. 

^^  8.  Great  care  should  be  taken,  in  the  role  d^eyui" 
paffe^  as  to  the  birth,  age,  size.  Sec.  of  the  seamen,  and 
that  it  agree  in  date  and  number  with  the  shipping  ar* 
tides. 

^^9.  Admitting  that  the  vessel  cannot  enter  here, 
there  must  not  be  any  excess  of  freight  on  her  going 
to  another  Spanish  port;  but  this  condition  must  be 
confidential  with  the  captain,  and  must  not  appear  in 
any  document. 

^*  10.  The  vessels  should  have  Mediterranean  passes, 
and,  in  a  word,  all  other  necessary  documents,  that 
we  may  have  no  difficulties  with  the  privateers  there ; 
and  if  you  could  have  the  papers  examined  by  the 
^418  French,  "(^English  and  Spanish  consuls^  in  your  coun- 
try, it  appears  tjo  me  it  might  serve  as  a  great  protect 
tion. 

^^11.  The  bills  of  lading  will  be  remitted  by  tripli- 
cates by  the  way  of  London  or  Lisbon,  to  Messrs. 
Pablo,  Greppi,  Marliani  &  Co.  of  this  place. 

**  As  to  your  reimbursements  you  may  draw  as  fol- 
lows, to  wit :  80,000  dollars  on  Ddn  Juan  de  la  Chap- 
peaurouge  and  Urgulla,  of  Ifamburgh ;  40,000  on 
John  Gore  &  Co.  of  London ;  40,000  on  Lorla  &  Co. 
of  Amsterdam ;  40,000  on  A.  £.  and  L  £•  Metzeuca 
&  Kx)osen,  of  Lisbon — 200,000 ;  which  sum  you  vill 
dispose  of  according  to  your  wants,  advising  the  per- 
sons on  whom  you  draw,  that  it  is  on  account  of  and 
by  order  of  Messrs.  Pablo,  Greppi,  Marliani  &  Co. 
You  >vill  take  special  care  to  avoid  drawing  too  iargpe  a 
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sum  at  once^  and  that  the  bills  on  those  plates  be  at 
ninety  days'  sight;  it  being  always  tinderstood  that  in 
case  you  are  ablle  to.  negotiate  upon  Spain,  you  will 
draw,  on  that  Country  in  preference,  on  Manella,  Pujals 
&  Co.  of  this  place,  and  at  60  days'  sights  and  then  you 
will  specify  whether  it  is  to  be  paid  in  cash  or  in  vales 
realea.  Although  I  have  already  mentioned  that  the 
insurance  should  be  made  here,  yet  you  will  make  that 
charge  in  the  invoice  sent  as  though  it  had  been  effected 
by  you.  I  refer  you  to  the  verbal  communications  of 
the  bearer  on  this  subject,  who  is  sent  on  purpose  to 
superintend  the  shipments;  and  you  will,  upon  the 
whole,  act  for  the  advantage  of  the  interested,  taking 
care  to  keep  this  business  a  secret  in  order  to  prevent  a 
rise  in  your  market,  and  its  being  known  that  it  is  for 
foreigners,  but  always  that  it  is  on  your  own  account  as 
an  American  citizen » 

^^  You  will  determine  the  quality  of  the  to(>acco  to  be 
shipped,  with  the  said  Mr.  Menendez.  It  should  be 
well  assorted,  very  sound  and  dry,  though  it  does  not 
appear  necessary  that  it  should  be  all  of  the  best  qua* 
Kty. 

**  In  order  to  avoid  every  uijforeseen  accident,  in  cas6 
any  of  the  said  houses  should  not  accept  the  draughts 
above  mentioned,  which  I  >do  not  apprehend,  you  will 
point  out  to  the  holders  to  present  them  to  Messrs. 
Greppi,  Marliani  &  Co.  who  will  accept  and  domicile 
^thern  with  our  friends  of  the  same  place,  as  has  been 
agreed  on,  and  the  said  Mesars.  Greppi  have  written 
to  this  effect  to  their  correspondents.  But  we  all  flatters 
ourselves  that  this  case  will  not  occur. 

**  I  remain,  as  always,  your  affectionate  friend, 
(Signed)  "  Bernardo  Lacosta." 

This  letter  was  delivered  by  Menendez  on  the  22d 
of  March,  1798,  to  the  defendant,  who,  in  pursuance 
thereof,  purchased  1,528  hogsheads  of  tobacco,  con-, 
taining,  in  the  whole,  ,l,83d)d93lb8.  and  amounting, 
exclusive  of  .charges,  to  the  sum  of  180,824  dollars  and 
77  cents,  and  including  charges^  other  than  freight,  in- 
surance and  commissions,  to  the  sum^of  204,orit  dol- 
lars and  77  cents.  This  tobaceo  was  shipped  in- the 
following  manner. 

On  the  28th  of  April,  1798,  M  hogsheads  amount** 


Manilla 

r. 
Barry. 


Mi.- 


♦419 


Vol.  m. 


30 


419 


SUPREME  COURT  U.  & 


Maneiu     ing,  with  cosis  and  charges,  to  8^846  dollars  and  S6  ceat^^ 
Barrr       ^^^  ^^^  Moorish  brig  Mujueni^  regalariy  documented 
■    I...         as  a  Moorish  vessel,  and  navigated  by  subjects  of  the 
emperor  of  Morocco^  shipped  for  account  and  risk  of  the 
defendant,,  .a  citizen  of  the  United  States,  and  consign- 
ed to  Messrs^  Gahn  h  Co.  at  Cadiz. 

On  the  18th;  of  May,  1798,  2/0  hogsheads,  amount- 
ing to  27,868  dollars  and  35  cents,  by  the  brig  Minerva^ 
SL  Danish  vessel,  regularly  documented  as  such,  na* 
vigated  by  Danish  subjects,  shipped  for  account  and 
risk  of  ^e  defendant,  a  citizen  of  the  United  States, 
and  consigned  to  Messrs.  Pablo,.  Greppi,  Marliani  & 
Co.  at  Cadiz. 

On  the  26th  of  May,  1798,  500  hogsheads,  amount- 
ing  to  60,914  dollars  and  56  cents,  by  thc)^h'i f  Po:kf4ifid 
Nancy ^  an  American  vessel,  regularly  documented  at 
such,  and  navigated  by  citizens  of  the  United  States^ 
shipped  for  account  and  risk  of  the  defendant,  a  citizen 
of  the  United  States,  and  consigned  to*  Bernardo  La- 
costa,  at  Cadiz. 
*  420  *On  the  10th  of  July,  1798,  100  hogsheads,  amount- 

ing to  13,876  dollars  and  48  cents,  by  the  schooner  Fe* 
licity^  an  American  vessel,  regularly  documented  as 
such,  and  navigated  by  American  citizens,  for  account 
and  risk  of  Don  Carlos  Igpnghy,  of  Genoa,,  and  con- 
signed to  Messrs    Gahn  &  Co.  at  Cadiz. 

On.  the  ^3d  of  July,  1 798,  117  hogshea(£5^  amount- 
ing to  17,269  dollars  and  77  cents,  by  the  brig  tS'f/^aniia, 
an  American  vessel,  regularly  documentf^d,  and  navi- 
gated by  citizens  of  the  United  States,  for  account  and 
risk  of  Don  Carlos  Longhy,  of  Genoa,  and  consigned 
to  Messes.  Pablo,  Grdppi,  Marliani,  &  Co.  at  Cadiz. 

On  the  16th  of  August,  1798,  288  hogsheads^ 
amounting  to  43,064  dollars  and  54  cents,  by  the  ship 
Henrietta^  an  American  vessel,  regularly  documented, 
and  navigate^)  by  citizens  of  the  United  States,  for  the 
account  and  risk  of  Don  Carlps  Longhy,  of  Genoa, 
and  consigned  to  Bernardo  Lacosta,  at  Cadiz. 

And  on  the  8th  of  November,  1798,  191  hogsheads 
by  the  brig  jPi^,^n  American  vessel,  regularly  docu- 
mented, and  navigated  by  citizens  of  the  United  States^ 
for  account  and  risk  of  the  defendant,  a  citizen  of  the 
United  States,  and.  consigned  to  Bernardo  Lacosta, 
at  Cadiz. 
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The   Moorish  brig  Muqueni  was  captured  by  the     M*iie»a 
British)  and  condemned  at  Gibraltar,  together  with  her      Barry, 
cargo,  as  enemy's  property.  '■■ 

The  Danish  brig  Minerva  was  captured  by  the 
French,  and,  together  with  her  cargo,  condemned  as 
good  prize,  by  a  French  consul  at  Malaga,  in  Spain* 

The  ship  Henrietta  was  captured  by  the  British,  and, 
vrith  her  cargo,  condemned  at  Halifax  as  enemy^s  pro- 
perty. . 

The  other  four  vessels  arrived  safe,  and  their  car- 
goes were  received  by  the  plaintiffs,  and  applied  to 
their  own  use  and  profit.  The  bills  drawn  by  the  de- 
fendant, to  the  amount  of  204,073  dollars  a<nd  72  cents, 
were  duly  paid,  and  the  proceeds  came  to  the  hands  of 
*the  defendant,  and' were  applied  to  the  purchases  of  *•  42I 
the  tobacco. 

The  cost  and  charges  of  the  tobacco  which  arrived 
safe,-  exceeded  the  sum  to  which  it  would  have  amount- 
ed at  10  dollars  per  quintal,  by  the  sum  of  5,478  dol- 
lars and  27  cents. 

The  defendant  produced  the  letters  of  Menendez,  of 
which  the  following  are  translated  extracts : 

"  Gity  of  Washington,  28th  May;  1798. 

**  Mr.  James  Barry,  Baltimore  j  esteemed  sir,  by 
your  favour  of  27th  inst.  I  am  informed  relative  ta 
the'pufchases  of  tobacco,  and  the  affreightments  enter- 
ed into  for  its  shipment,  all  of  which  you  have  executed 
with  that  zeal  and  efficacy  which  you  are  accustomed 
to,  and  I  therefore  approve  of  the  exactitude  of  your 
operations.  At  same  time,  I  flatter  myself  that  you 
will  continue  successively  with  equal  activity,  until  the 
total  compliance  of  20,000  quintals  ordered  ;  and  you 
may  rest  assured,  as  to  my  particular  errand,  that  the 
payments  shall  be  realized  in  London." 

"  Washington,  29th  May,  1798. 

"  Under  date  of  yesterday  I  wrote  you  a  letter,  ap- 
proving of  all  your  operations  relative  to  the  tobacco 
purchases,  and  affreightment  for  its  shipment.  The 
contents  thereof  I  now  confirm,  you  having  done  every 
thing  to  my  entire  satisfaction,  and  as  I  would  have 
expected  from  your  exactitude  and  zeall  On  the  score 
of  placing  the  funds  in  London,  you  may  rest  satisfied^ 
because  you  well  know  that  this  is  the  principal  object 
which  has  compelled  me  to  go  to  Spain.     I  hope  that 
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MMidk     in  the  next  order  wf  shall  be  able  to  effect  the  purehases 
Bam.       ^^  ^or^  advantage,  and  with  less  trouble." 
I.  *^^ Capes  of  Virginia,  on  board  the  ship  Polly 

^  422  and  Nancy,  14th  June,  1798. 

"Dear  Friend, 

"The  4th  instant  we  sailed. from  Alexandria,  and 
ever  since  have  we  been  in  the  river,,  detained  by  calms 
and  contrary  winds,  which  has  made  me  very  impa- 
.tient. 

"  By  the  last  accounts  which  I  have  observed  in  the' 

newspapers,  I  am  persuaded  that  war  is  as  much  as 

declared  between  the  United  States  and  France.  This 

novelty  troubles  me 'much,  for  which  reason,  if  it  be 

\  agreeable  to  you,  and  equally  convenient,  to  have  tke 

future  shipments  made  on  Danish  or  Swedish  flags,  and 
in  the  name  of  Charles  Longhy,  of  Genoa,  you  acting 
ad  his  agent,  you  may  do  it  so  by  declaring  in  the  biUs 
of  lading  and  invoices,  that  the  cargoes  are  for  the  ac* 
count  and  risk  of  said  Longhy,  and  by  giving  letters  to 
the  said  captains  for  Messrs.  Greppi,  Lacosta,  or  Gahn, 
t>f  Cadiz,  of  the  following  tenor : 

^^ '  Gentlemen,  in  virtue  of  orders  I  have  received 
fr6m  Mr.  Charles  Longhy,  of  Genoa,  to  remit  him  a 
cargo  of  tobacco,  on  his  proper  account  and  risk,  I 
have  loaded  in  the  ship  ■  ,  captain  — -,  [so  many] 
hogsheads  of  tobacco,  and  I  have  given  orders  to  said 
captain  to  touch  at  your  port,  (if  not  blockaded,)  and  to 
call  upon  you  with  a  view  to  get  permission  from  your 
government  to  sell  a  parcel ;  should  the  captain  suc- 
ceed in  entering  your  port,  and  that  you  can  obtain  leave 
to  dispose  of  the  whole  or  part  of  his  cargo,  you  will 
please  to  do  so,  for  the  best  advantage  of  the  said  Mr. 
Longhy,  remitting  him  the  proceeds  to  Genoa.  And  in 
case  that  you  cannot  obtain  a^3ale,  you  will  please  to  di- 
rect the  captain  to  proceed  on  to  the  said  port  of  Genoa, 
supplying  him  with  the  means  therefor,'  &<;» 

**  In  this  way  it  will  be  proper  for  you  to  charge  your 
commission  in  the  invoice,^  I  contemplate  that  by  ma- 
king the  farther  shipments  in  this  modcj  the  property 
will  go  with  more  security,  said  Longhy  being. a  nea- 
tral  subject ;  and  should  the  vessel  be  met  by  French 
^  423  cruisers,  *the  cargoes  would  go  secure,  as  the  property 
would  not  appear  to  be  American.    I  also  Relieve  that 
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nothing  of  this  would  affect  the  insurances  ;  and  at  all  MwelU 
events  it  is  best,  because  the  insurances  will  be  done  on  Barry, 
neutral  ships  and  neutral  property,  so  that  the  property  — — «- 
also  sounds  as  neutral*  Should  you,  since  my  depar- 
ture from  Baltimore,  have  chartered  any  American 
vessel,  you  can  make  the  shipment  in  the  same  way; 
because,  in  case  a  French  cruiser  should  capture  the 
vessel,  the  cargo  may  be  saved  on  account  of  its  not 
appearing  to  be  Anierican  property ;  so  that  the  only 
thing  subject  to  condemnation,  in  that  case,  will  be  the 
vessel  and  her  freight ;  whereas,  if  the  property  goes 
in  your  name,  both  vessel  and  carjgo  will  be  condemned, 
if  under  American  colours ;  but,  if  on  a  Danish  or 
Swedish  vessel,  then  the  cargo  only  would  be  condemn- 
ed. Therefore,  whenever  you  can  meet  a  Danish  or 
Swedisfh  vessel,  and  by  making  the  shipment  as  for  ac- 
count of  Longhy,  the  neutral  subject,  rthere  can  be  no 
risk.  Therefore, -it  appears  to  me  very  proper  and  con- 
sistent, in  order  to  ffl)vtate  these  risks,  in  every  case, 
that  the  further  shipments  do  not  sound  in  your  nam&i 
but  in  that  of  said  Longhy ;  or  if  not,  in  that  of  Messrs. 
Ghan  &  Co.  of  Cadiz,  or  of  Mr,  Gould,your  brother-in- 
law,  provided  the  French  and  the  Portuguese  come  to  ^ 
a  good  understanding,  which  I  am  informed  is  the  case, 
and  that  matters  have  been  accommodated  between 
them.'  • 

**  Finally,  you  know,  better  than  I  do,  the  critical 
circumstances  of  the  day,  and  for  this  reason  I  am  sa- 
tisfied you  will  be  attentive  in  making  choice  of  the 
mode  which  may  be  best  calculated  to  save  any  ship- 
ment you  may  make.  I  can  only  say  that  of  this  ves- 
sel, I  have  much  fear  and  apprehension,  notwithstand- ' 
ing  she  sails  fast. 

**  In  case  you  should  act  conformably  to  what  I  liave  . 
here  mentioned  as  to  further  shipments,  I,  from  tliis 
moment  approve  thereof;  and  that  it  may  appear,  and 
to  save  you  from  any  accident  that  may  occur,  as  also 
to  prove  that  su,ch  has  been  with  my  knowledge  and  ap- 
probatioti,  you  ar^  to  keep  this  letter  in  your  possession, 
in  order  that  at  no  time  whatever  you  should  be  charge- 
able with  the  conse(}uences. 

***  You  will  encharge  the  captains  to  wait  the  oppor-         ^  ^^^^ 
tanity  of  a  fresh  N.  W.  wind,  in  order  the   sooner  to 
get  clear  of  the  coast,  and  the  danger  of  cruisers,  the 
same   we  had  in  view.     You  will  also  direct  them  to 
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Blaoeilfl     make  for  the  first  port  of  Spain,  be  it  which  it  may,  as 
Barry.       the  great  object  is  to  save  the  cargoes." 
■■  This  letter  was  received  by  the  defendant  before  the 

-shipment  by  the  Henrietta  was  made* 

On  the  same  14th>of  June,  1798,  Menendez  tvrote  a 
letter  also  to  Robert  Barry,  the  nephew,  and  principal 
«lerk  and  assistant  of  the  defendant  in  his '  business,  of 
which  the  following  are  translated  extracts: 

"  By  what  I  wrote  your  uncle  under  this  same  date, 
you  will  be  informed  of  all  that  I  have  recommended* 
In  addition  to  which,  I  shall  mention  to  you,  that  you 
will  perceive  in  the  copy  of  the  private  instructions 
what  I  am  directed  to  do  on  the  score  of  the  tobacco 
shipments,  and  you  will  see  in  one  article  thereof,  that 
I  am  expressly  ordered  to  make  the  shipments  in  neu« 
tral  vessels,  and  that  the  property  shall  appear  as  that 
of  the  neutral  subject.  In  the  present  day  it  may  be 
said,  that  war  is  declared  between  th\:se  states  and  the 
French  republic ;  for  which  reason  we  may  view  the 
thing  in  a  different  light* 

'^  When  you  make  up  the  general  invoice,  you  will 
recollect  to  charge  in  that  which  you  are  to  forward  to 
Bernardo  Lacosta,  two  and  a  half  dollars  per  quintal 
of  tobacco,  over  and  above  the  real  costs  and  charges, 
adding  a  note  to  the  bottom  thereof,  that  you  do  not 
charge  insurance,  nor  loss  on  the  reinft>ursements^  such 
being  to  be  done  in  Europe,  and  that  you  do  not  know 
to  what  amount  they  may  ascend*  The  general  invoice 
containing  the  real  costs  and  charges  you  will  remit  to 
Mr.  Joseph  Anthony  de  Sola,4idministrator  general  of 
the  king^s  tobacco  stores  at  Cadiz,  or  directed  in  my 
name,  which  letter  for  me  will  always  come  to  the  hands 
of  said  Sola*  You  already  know  that  the  other  fictitious 
invoice  is  intended  to  be  exhibited  at  Madrid,  but  that 
no  other  person  shall  know  any  thing  of  the  other  that 
is  to  contain  the  real  case  and  charges,  by  which  only 
*  425  we  the  concerned  *are  to  be  governed.  The  invoice  you 
are  to  remit  to  Bernardo  Lacosta,  in  which  the  two  and 
a  half  dollars  per  quintal  is  to  be  overcharged,  is  also 
.  to  be  delivered  to  Joseph  Anthony  de  Sola,  which  you 
will  remind  him  of.'* 

This  last  letter  was  received  by  Robert  Barry,  with- 
in a  few  days  after  its  date,  and  before  the  shipment 
6  ^ 
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by  the  Henrietfa,  and  was  by  him  delivered  to  the  de-     Maoeiia 

fendant.  Bany. 

It  was  also  proved  that  M^nendez,  on  his  first  arrival  ■  ■  ■■ 
at  Baltimore,  declared  to  the  defendant  that  he  had 
private  instructions  not  contained  or  specified  in  the  said 
letter  of  the  27th  of  January,  179B;  and  that  those 
private  instructions  authorized,  among  other  things, 
a  shipment  of  the  tobacco  to  be  purchased,  in  neutral 
vessels  generally,  without  confining  the  same  to  Ameri- 
can vessels*  That  Robert  Barry  saw  in  the  possession 
of  Menendez,  soon  after  his  arrival  in  Baltimore,  a 
written  paper  in  the  Spanish  language,  purporting,  and 
declared  by  Menendez  to  be  a  paper  containing  such 
private  instractions.  That  Menendez  read  a  part  of 
them  to  Robert  Barry,  who  looked  at  the  paper  at  the 
same  time,  and  saw  that  he  read  correctly,  and  that 
what  he  read  was  of  the  purport  aforesaid. 

That  at  die  time  of  taking  up  the  Moorish' brig  and 
Danish  barque,  the  defendant  found .  it  impossible  to 
procure  suitable  American  vessels.  That  Menendez 
knew  of,  and  approved,  the  shipments  in  the  Moorish 
brig  and  Danish  barque  at  the  time  they  were  made* 
That  the  defendant  constandy  communicated  with  Me- 
nendez, during  hi^  stay  in  Baltimore,  on  the  subject  of  the 
said  purchases  ;and  shipments,  and  therein  acted  with  his 
entire  approbation  and  concurrence.  That  Menendez  ur- 
ged the  necessity  of  making  the  shipments  of  the  tobacco 
speedily,  even  if  the  price  should  be  greater  than  10 
dollars  per  quintal,  calculating,  as  he  said,  that  if  the 
tobacco  should  arrive  in.  Spain  at  15  dollars,  the  con- 
cern would  clear  100,000  dollars,  and  that  for  his  share 
or  interest  therein,  which  was  one  tenth,  he  should  clear 
10,000  dollars.  That  the  aggregate  of  all  the  purcha- 
ses of  tobaccp,  excluding  insurance,  freight  and  com- 
missions, ^did  not  exceed  ten  dollars  and  a  half  per  quin-  '*  42S 
tal,  and  that  Menendez*  approved  the  prices  at  which 
they  were  made. 

That  Danish  and  Moorish  vessels  were  neutral  ves- 
sels, and  that  the  tobacco  was  really  shipped  for  the  ac- 
tuat  account  and  risk  of  the  plaintiffs. 

Whereupon,  says  the  first  bill  of  exceptions,  "  thc^ 
plaintiffs,   by  their  counsel,  offered  to  swear  a  witness 
to  prover  to  the  jury,  that  the  said  paper,  at  first  read  in 
evidence  to  the  jury  by  them,  as  a  true  translation  q£ 
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Al»d>ft  the  said  letter  of  the  ST^th  of  January,  1798^  is  tiot  « 
Bany.  correct  translation  of  the  said  letter,  in  that  part  of  it 
■  ■  which  is  contained  in  the  following  words,  ^  para  pre^ 
$entiar  la  expedicion^  and  th4t  the  true  construction  of 
the  said  words  is,  *  to  be  present  at,  or  assist  in,  the 
shipments,*  and  not  *  to  superintend  the  shipments,' 
as  in  the  said  paper  is  stated ;  to  the  swearing  which 
witness,  for  the  purpose  aforesaid »  the  defendant,  by 
his  counsel,  consented,  but  the  coi^rt  would  not  admit 
such  evidence  to  be.  given  to  the  jury  on  the  trial  of 
such  issue,  to  determine  the  true  import  and  legal  con-* 
struction  of  the  said  words."  To  which  opinion  die, 
counsel  for  the  plaintiffs  excepted. 

The  second  *bill  of  exceptions  began  as  follows : 
**  And  upon  the  aforegoing  statement,  prefixed  to  the 
first  bill  of  exceptions  in  this  case,  the  plaintifls,  by 
their  counsel,  pfayed  the  directions  of  the  court,  that  if 
the  jiu*y  believed  the  matters  so « offered  and  given  in 
evidence  by  the  plaintiffs,  then  the  plaintiffs  are  entitled 
^to  recover,  on  their  action,  the  amount  of  the  price, 
costs  and  charges  of  the  tobacco,  shipped  as  aforesaid 
on  board"  the  Moorish  brig  Muqxieni,  the  Danish  brig 
Minerva,  and  the  Afnerican  ship  Henrietta,  and, also 
the  sum  of  5,478  dollars  and  27  cents,  being  the  excess  in 
the  price,  costs,  and  charges  of  the  four  cargoes  shipped 
by  the  defendant,  and  received  by  the  plaintiffs  a&  afore- 
said, over  and  above  the  price  limited  by  the  letter  of 
the  25rth  of  January,  1798.  **  But  the  court  were^f 
opinion,  and  did  direct  the  jury,  that  by  that  letter,  the 
defendant  was  authorized  to  make  the  shipments  oJF  to- 
bacco  on  board  of  other  than  American  vessels,  or 

*  427  ^vessels  belonging  to  citizens  of  the  United  States, 
agreeably  to  the  laws  thereof,  and  that  the  shipment  of 
the  tobacco  in  the  Moorish  and  Danish  vessels,  as  sta- 
ted in  this  bill  of  exceptions,  (the  said  vessels  being 
admitted  to  be  neutral  ve^els  as  aforesaid,)  was  not  in 

9  violation  of  the  instructions  in  the  said  letter,  and  that 

the  plaintiffs  have  not  sustained  the  present  action  for 
the  recovery  of  damages  for  such  shipments  on  the  said 
Danish  and  Moorish  vessels,  against  the  said  defend- 
ant. And  the  court  were  also  of  opinion,  and  did'  ac- 
cordingly direct  the  jury,  that  by  the  said  letter  of 
instructions,  the  defendant  was  authorized  to  make  die 
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shipment  of  tobacco  in  the  ship  Henrietta,  sis  abovcf  Maneiia 
stated  in  this  bill  of  exceptions,  and  to  consign  the  said  sariy. 
tobacco  for  the  account  and  risk  of  the  said  Don  Car-  '"■  '■'  ■ 
los  Itonghy,  as  stated  in  the  said  bill  of  exceptions.. 
And  the  court  were  also  of  opinion^  and  did  direct  the 
jury^  that  if  the  defendant  had  not  such  discretion  by 
the  said  letter,  yet  if  the  jury  believed  that  the  said 
several  shipments  of  tobacco,  on.  board  the  said  Moor- 
ish and  Danish  vessels,  and  the  said  American  ship 
Henrietta,  were  made  as  herein  before  stated,  by  the 
direction,  and  with  the  approbation  of  the  said  Menen- 
dez,  or  were  afterwards  ratified  by  him  as  agent  of 
the  plaintiffs,  as  herein  before  stated,  the  plaintiffs  have 
not  sustained  their  present  action  for  the  recovery  of 
damages  for  such  shipments.  And  the  court  were  of 
opinion,  and  directed  the  jury,  that  the  evidence  was 
sufficient  in  law  to  establish  that  the  said  shipments 
were  made  by  the  direction  of  the  said  Menende^,  as 
agent  of  the  plaintiffs,  and  were  also  ratified  and  con- 
firmed by  him  as  agent  as  aforesaid.  And  the  cour$ 
were  also  of  opinion,  and  directed  the  jury,  that  the 
price  of  ten  dollars  and  a  half  for  each  quintal  of 
tobacco,  limited  by  the  said  letter  of  the  27th  of  Janu- 
ary, 1798,  for  the  purchase  of  tobacco  by  the  defend- 
ant, was  the  price  that  the  defendant  might  give  in 
America,  exclusive  of  charges  of  every  kind,  and  that 
as  the  price  of  the  said* tobacco,  shipped  by  the  defend- 
ant, did  not  average  so  much  as  ten  and  a  half  dollars 
per  qi^intal,  the  plaintiffs  have  not  sustained  the  present 
action  to  recover  damages  for  the  excess  of  price  given 
including  charges."  To  which  several  opinions  the 
plaintiffs  excepted. 

*The  verdict  and  judgment  were  for  the  defendant,         |^  j^qB 
and  the  plaintiffs  brought  their  writ  of  error  into  thji^ 
courts 

Harper^  for  the  plaintiffs  in  error,  observed,  that  the 
duty  which  he  was  now  called  upon  to  perform,  was 
more  painful  than  any  which  had  occurred  in  the  course 
of  his  professional  practice.  He  was  called  upon  to 
urge  a  claim  against  an  honourable  and  respectable  man, 
to  the  amount,  perhaps,  of  his  whole  fortune.  A  claim 
founded  upon  no  charge  of  dishonourable  conduct  or 

Vol.  in.  3  E 
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l^ianeiia     intentional  injury,  but  upon  an  excels  of  autboritf^  in 
Bariy.      undertaking  to  judge  for  the  plaintiffs,  where  the  pUnO'^ 
■  tiffis  meant  to  judge  for  themselves.     A  loss  has  hap- 

pened, and  the  question  is,  upoq  whom  shall  it  fall  I 
If  the  defendant  has  violated  his  instructions,  though 
with  the  purest  intention^  he  has  taken  the. responsibility 
V        upon  himself. 

The  first  point  made  in  the  court  below  was,  that  the 
jury,  and  not  the  court,  was  to  ascertain  the  true  traas« 
lation  of  the  Spanish  instructions. 

The  question,  what  ideas  a  man  meant  to  convey,  is 
a  question  of  fact  to  be  decided  by  a  jury.  But  what 
is  their  legal  effect  is  matter  of  law. 

To  enable  the  jury  to  say  what  ideas  are  by  the  cus* 
tom  or  usage  of  a  nation,  annexed  to  certain  words  or 
phrases,  they  must  inquire  by  witnesses. 

But  this  is  a  question  not  material  to  the  merits  of 
this  case,  and  admitting,  for  the  sake  of  argument,  that 
the  court  was  the  proper  tribunal  to  translate  the  uw 
stvuctions,  two  questions  will  arise : 

1.  Whether  the  defendant  has  deviated  from,  the 
strict  letter  and  prohibition  of  his  instructions?  and, 

2.  Whether,  if  he  has^  he  was  justified  by  any  au- 
thority  contained  m  the  letter  of  Lacosta^  or  by  the 
orders  and  assent  of  Meneadez  I 

*  4229  #1.  He  has  deviated  from  the  letter  of  hb  instruc- 

tions in  shipping  the  tobacco  in  Danbh  and  Mooridi 
vessels,  which  could  not  be-  commanded  by  American 
eaptains. 

The  words  of  the  instructiofis  are,  ^^  you  will  take 
care  to  seek  captains  of  fidelity,  American  iorti,  and 
that  all  the  crews  be  strictly  agreeable  to  law,"  evident- 
ly contemplating  none  but  American  vessels^  and  the 
obvious  reason  was  to  guard  against  British  captures. 
For  this  purpose,  it  was  believed  that  the  property  would 
be  safer  in  American  than  in  foreign  ships.  Ameri- 
can produce,  in.  foreign  vessels,  would  be  considered 
prima  focie  by  tfie  British,  as  enemy'is  goods. 

2.  In  the  case  of  the  Henrietta,  he  violated  his  in- 
structions, by  not  shipping  the  tobacco  for  his  own  ac- 
count and,  risk,  but  for  that  of  Longhy,  of  Genoa. .  Thai 
the  property  should  be  shipped  in  his  own  name,  as  a 
citizen  of  the  United  States,  is  the  alpha  and  omega  a£ 
the  instructions. 
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It  is  true  that  we  were  in  a  state  of  limited  hostility  *    Mandiu 
with  France,     But  it  being,  in  fact,  Spanish  property,       Barry. 

and  Spain  being  the  ally  of  France,  there  was  no  dan-     

ger  of  French  condemnation.  At  that  time,  top.  Great 
Britain  hoped  and  expected  that  the  United  States 
would  have  joined  her  in  the  war.  There  was  less 
probability,  therefore,  that  she  would  commit  depreda* 
tions  upon  American  property,  than  upon  that,  of  any 
other  nation.  That  Genoa  was  either  a  province  of 
France^  or  a  very  humble  and  submissive  ally.  To  ship 
the  property,  therefore,  as  that  of  a'Genoese,  was  to  place 
it  in  the  mo&t  dangerous  situation  possible  as  to  British 
cruisers.  This  was  done,  no  doubt,  with  good  inten- 
tions, but  with  a  weakness  of  judgment  truly  astonish- 
ing, and  in  direct  violation  of  instructions. 

2.  The  2d  question  is,  was  he  justified  by  any  part 
of  the  letter  in  substituting  his  own  judgment  for  that 
of  his  principals,  in  opposition  to  the  positive  injunc- 
tions, of  his  instructions  ?   He  was  to  exercise  his  j  udg^* 
ment  only  in  cases  not  provided  for  by  those  instruc- 
tions ;  but  where  they  were  precise  and  positive,  he  had 
no  discretion.     The  great  object  of  the  whole  Letter 
^was,  that  the  property  should  not  appear  to  belong  to         ^  430 
a  foreigner*     Language  is  useless  if  it  is  not  to  be  re- 
garded.    No  man  can  be  safe  in  commerce,  if  his  or- 
ders are  not  to  be  obeyed.    All  confidence  will  be  des- 
troyed, and  commerce  must  cease.    The  general  expres- 
sions of  the  letter  cannot  be  supposed  to  revoke  all  the 
specific  orders,  and  give  unlimited  powers.     For  what 
purpose  were  those  specific  orders  given,  if  a  general 
and  unlimited  authority  was  conferred  ?     The  general 
expressions  mean  no  more  than  this  :    We  depend  upon 
your  fidelity  and  judgment  in  executing  our  orders. 
All  the  parts  of  the  letter  are  to  be  taken  together,  so 
as  to  give  effect  to  the  whole. 

He  has  not  pursued  his  instructions  with  respect  to 
the  price.  Expressio  unitts  est  exclusio  aiteritis*  By 
naming  a  price,  they  must  be  understood  as  restricting 
the  defendant  to  that  liinit. 

The  defendant,  then,  is  not  justified  by  any  thing  in 
the  letter  iuelf.  Is  he  justified  by  the  authority  of  Me- 
nefidez  f 

It  is  not  proved  that  Menendez  was  an  agent ;  or 
that^  if  he  was,  he  had  any  power  to  dispense  with  the 
precise  instructions  contained  in  the  letter  of  27th  of 
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1^^^ 


Maneiu  January.  His  declarations  are  not  evidence,  unless  he 
Ba^.  is  first  proved  to  be  an  agent.  It  does  not  appear  what 
authority  he  had.  His  private  instructions  might  be 
very  limited.  It  is  not  to  be  presumed  that  he  had 
authority  to  vary  the  particular  instructions  contained 
in  the  letter.  If  he  had,  can  it'be  believed  that  the  de- 
fendant did  not  require  him  to  produce  them  ?  He 
knew  that  he  was  about  to  act  contrary  to  his  instruc- 
tions, and  that  he  was  taking  a  great  responsibility  upon 
himself.  He  ought  to  have  taken  a  copy.  The  bur- 
den of  proof  lies  on  him. 

But  why  not  produce  the  testimony  of  Menendez  ? 
The  cause  has  been  pending  five  years  in  the  court 
below.  [It  was  answered,  that  he  had  gone  to  Spain ; 
that  a  commission  had  been  sent  there,  but  the  com- 
missioners refused  to  attyor  the  witness  kept  out  of  the 
way.]  Does  the  letter  itself  show  such  an  authority 
431  ^vested  in  Menendea  i  It  calls  him  agent,  and  refers 
the  defendant  to  his  verbal  communications.  But  how 
agent  I  for  what  purpose  i  To  see  that  their  orders 
were  duly  executed;  and  to  make  verbal  communica- 
tions not  inconsistent  with  written. orders. 

If  agebt,  will  that  convert  the  letter  into  a  set  of  hints 
instead  of  instructions?  If  he  was  their  general  agent, 
with  full  powers,  why  write  particular  instructions  to  the 
defendant  ?  The  agent  would  have  kept  the  instructieos 
in  his  pocket.  They  would  have  been  written  to  him, 
and  not  to  the  defendant. 

But  how  was  he  agent  1  1st.  As  to  the  price;  2d.  To 
superintend  the  shipments,  within  the  limits  of  the  in- 
structions ;  3d.  To  select  tobacco  of  the  proper  quality 
to  suit  the  Spanish  market  His  duty  and  authority- 
were  like  those  of  a  supercargo.  He  was  an  agent, 
even  if  he  had  only  a  particular  authority.  In  order  to 
constitute  an  agent,  it  is  not  necessary  that  he  should 
have  general  powers.  If  his  powers  are  not  to  be  con- 
sidered as  restricted,  we  must  violate  that  rule  of  con« 
struction  which  would  give  effect  to  the  whole  instru- 
ment, if  pfossible.  " Para  presentiar  la  eocpef&cion.^ 
The  word  expedicion  means  shipment^  not  the  whole 
enterprise*  He  was  to  communicate  with  the  defendant, 
as  to  the  whole  enterprise,  but  not  to  contrcd  it.  But 
supposing  the  expression  to  mean,  that  Menendez  was 
to  superintend  the  enterprise,  it  can  only  mean  that  he 
should  see  that  the  enterprise  was  conducted  according 
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to  the  instructions,  and  not  that  he  should  sanction  a     Maneiia 
violation  of  them.      It  was  to  see  that  they  should  be       Bany. 

fulfilled,  not  disobeyed.      But  the  phrase  para  presen-     - 

tiar^  does  not  mean  '*  to  superintend;^^  it  only  means 
that  he  should  assist.  It  is  translated  into  the  French 
language  by  the  word  assister^  to  be  present  at,  to  par- 
take of.  But  if  we  take  the  English  meaning  of  the 
word  assist y  the  question  occurs,  how  assist?  Certainly,  ' 

according  to  the  instruction^.  The  very  next  sentence 
in  the  letter  contradicts  the  idea  of  a  general  agency. 
The  words  are,  "  and  you*^  (in  the  singular  number) 
*'  will,  upon  the  whole,  act  for  the  advantage  of  the  in- 
terested.*' The  discretion,  if  any,  was  given  to  the  de- 
fendant himself,  and  not  to  Menendez,  ^He  was  only  .¥  432 
to  be  consulted  and  advised  with.  In  any  point  of 
view  in  which  it  can  be  placed,  it  does  not  justify  the 
idea,  that  a  power  was  given  to  control  tlve  orders  to  give 
the  property  an  American  character^ 

W.  IHnckney  and  Martin^  contra.  The  points  of  this 
case  are  few,  and  float  upon  the  surface.  They  depend 
upon  the  construction  of  the  orders,  and  the  authority 
of  Menendez.  Menendez  was  not  the  casual  bearer  of 
the  letter  of  instructions  to  the  defendant,  but  sent  on 
purpose ;  his  sole  business  was  to  superintend  this 
transaction.  The  defendant  agreed  to  undertake  the 
business ;  he  entered  upon  his  duty,  and  endeavoured 
to  discharge  it  with  fidelity.  This  action  is,  therefore, 
grounded  on  the  ungracious  idea,  that  in  performing  his 
duty  to  the  best  of  his  judgment,  he  has  erred.  The 
defendant  is  not  charged  with  fraud  or  intentional  injury. 
It  is,  therefore,  an  action  strkti  juris. 

When  the  nature  of  this  transaction  is  considered, 
the  fra-ud  meditated  upon  the  Spanish  government  by 
the  double  sets  of  invoices,  and  the  neutral  cover  at- 
tempted for  the  property,  the  plaintiffs  come  with  an  ill 
grace  into  a  ^ourt  of  justice  to  charge  a  loss  upon  the 
diefendant,  for  a  mere  error  of  judgment,  while  acting 
ivith  honour  and  fidelity,  and  exercising  his  discretion 
for  their  advantage  to  ihe  best  of  his  ability. 

If  there  was  any  ambiguity  in  the  letter,  it  was  the 
fault  of  the  plaintifis ;  and  to  take  advantage  of  it  now, 
would  be  fraudulent..  If  that  ambiguity  was  intended, 
it  would  be  base  and  dishonourable.  The  plaintiffs 
ought   to  have  explained  themselves.     The  defendant. 
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Muiella  nt  3,000  miles  distance,  could  not  constdt  them,  and  he 
Bmtj.  cannot  be  chargeable  for  an  error,  if  any,  upon  a  point 
■      '         of  the  instructions  in  itself  ambiguous* 

Verba  fortius  accipiuntur  contra  proferentem. 
The  demand  consists  of  three  items, * 
^  433  *1*  The  excess  of  price  beyond  that  limited  by  the  in- 

structions* 

2«  The  price  of  the  cai^oes  shipped  in  the  Moorish 
and  Danish  vessek* 

3.  The  cargo  of  the  Henrietta,  not  shipped  in  the  de- 
fendant's own  name,  but  in  that  of  Don  Carlos  Longhy^ 

of  Genoa. 

1.  We  had  supposed  that  the  question  of  price  had 
been  abandoned* 

We  contend  that  the  price  limited,  meant  clear  of  all 
charges,  subsequent  to  the  purchase  in  this  conntry. 
The  limitation  was  to  guide  the  defendant  in  his  puf' 
chases;  but  he  could  not  say  at  the  time  of  purchase 
what  charges  might  arise  upon  it  before  it  would  be  in 
)iis  power  to  ship  it. 

We  contend,  also,  that  it  meant  the  average  of  the 
whole,  and  not  of  any  particular  parcel. 

2.  The  demand  for  the  cargoes  shipped  in  the  Moor- 
ish and  Danish  vessels,  rests  on  the  allegation  that  the 
defendant  was  bound  by  his  instructi<ms  to  ejnploy 
American  vessels  only* 

The  only  word  in  the  instructions  relative  to  this 
point,  has  been  misinterpreted  by  the  ccninsel  for  the 
plaintiffs.  He  has  supposed  that  the  orders  were  to 
Jfwrf  "  captains  of  fidelity,  American  bom."  Bat  the 
letter  only  directs  him  to  "  seek"  such,  but  he  was  not 
bound  to  fnd  them.  The  bill  of  exceptions  shows  that 
he  sought  for  American  vessels,  but  they  could  not  he 
found..  It  is  on  the  letter^  not  on  the  spirit  of  the  in* 
structions,  that  the  plaintiffs  will  put  their  case. 

The  defendant  was  bound  to  prevent  delay ;  if  he 
could  not  find  American  captains  of  the  description  men- 
tioned, he  was  not  justified  in  waiting.  The  only  con- 
dition was,  that  the  shipment  should  not  be  made  in  less 
than  six  vessels.  In  no  other  part  of  the  letter  are  the 
^434  ^vessels  designated;  yet  there  is  another  part  where  it 
might  have  been  expected.  The  simulated  insurance 
was  to  be  made  in  America,  the  real  in  Europe*  The 
conditions  of  the  real  insurance  are  stated ;  but  it  is  not 
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one  of  them,  jthat  the  property  shovdd  be  shipped  in     ManeHa 
American  vessels*      There  was  no  necessity  to  discri-       Barry, 
minate  between  American  and  other  neutral  vessels.    ■■  ■ 
The  policy  of  Great  Britain  was  to  conciliate  all  neutral 
nations,  particularly  the  northern.     And  having  never 
given  up  the  principle  upon  which  American  as  well  a^ 
British  naval  greatness  depends,  the  right  to  take  belli- 
gerent property  out  of  neutral  ships,  she  would  search 
for  it  as  strictly  in  American,  as  in  Danish  or  Moorish 
vessels* 

But  our  vessels  were  not  absolutely  neutral  as  to 
France.  Our  Sag  was  suspected  of  covering  enemy-^ 
goods  by  one  party,  and  was  the  object  of  plunder,  if 
not  of  hostility,  to  the  other. 

There  was  no  reason,  therefore,  for  preferring  our 
vessels.  The  insurance  would  be  made  upon  property 
in  neutral  vessels  generally. 

But  it  is  said,  that  it  would  be  a  suspicious  circum- 
stance, that  American  property  should  be  shipped  in  any 
other  than  American  vessels.  This  is  by  no  means  a 
strong  argument ;  because  our  tonnage  is  not  always 
sufficient  for  our  commerce. 

3.  As  to  the  shipment  by  the  Henrietta.  Was  it  jus- 
tified either  by  the  instructions  or  by  the  authority  of 
Menendez. 

The  great  object  of  the  instructions  was  to  cover  the 
property  as  neutral.  The  defendant  was  bound  to  keep 
this  constantly  in  view*  When,  therefore,  in  August, 
1798^  America  had  ceased  to  be  neutral,  he  was  not  only 
not  bound  to  ship  the  tobacco  in  his  own  name,  but 
would  have  been  liable  to  an  action  if  he  had.  The 
reason  of  shipping  it  in  his  own  nam^  had  ceased.  Ho 
was  no  longer  an  unsuspected  neutral,  but  a  belligerent. 
Affairs  with  France  had  come  to  a  crisis.  Actual  hos-^ 
tilities  had  commenced.  The  state  of  things  was  mate- 
rially changed.  What  was  he  to  do?  He  could  not 
consult  %is  principal.  If  in  such  circumstances  he  ^435 
acted  with  good  faith,  and  according  to  his  best  judg- 
ment pursued  the  spirit  of  his  instructions,  they  who 
would  subject  him  to  an  action  ought  to  blush. 

It  would  be  strange,  indeed,  if  he  should  not,  in  such 
a  case,  have  some  discretion.  Every  agent  must,  in  the 
ftature  of  things,  have  a  discretion  to  vary  ftom  the  pre- 
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Maneiu      cise  letter  of  his  instructions,  ta  cany  into  efiTect  theit 

Bwry       general  intent. 

'  '  But  he  has  this  discretion  in  express  terms :  "You 
will,  upon  the  whole^  act  for  'the  advantage  of  the  inte- 
rested. We  do  not  contend  for  an  unlimited  discre- 
tion. We-  admit  that  it  is  limited  by  the  general  scope 
and  spirit  of  the  instructions.  If  he  had  given  a  belli- 
gerent character  to  the  property,  then,  indeed,  he  would 
have  been  liable.  The  injunction  to  keep  the  business 
secret,  was  only  **  to  prevent  a  rise  in'*  the  AmencBn 
*'  market."  It  applied  only  to  the  transactions  in 
this  country.  Let  us  then  see  how  the  defendant' 
conducted  himself  in  this  unforeseen  state  of  things.: 
As  he  could  not  consult  his  principals,  he  took  the  ad- 
vice of  Menendez,  their  acknowledged  agent,  who  had 
come  for  the  sole  purpose  of  superintending  this  expe- 
dition, who  the  plaintiffs  said  in  their  letter  would  com- 
municate verbally  with  the  defendant  upon  that  subject, 
who  was  the  bearer  of  the  particular  instructions  to  the 
defendant,  and  who  alleged  that  he  had  private  instruc- 
tions from  the  plaintiffs,  and  authority  to  give  the  orders 
which  he  gave. 

If  the  letter  to  the  defendant  was  ambiguous,  who  so 
capable  of  explaining  its  meaning  as  Menendez,  the  con^ 
fidential  agent  of  ^e  plaintiffs  ?  Their  letter  to  the 
defendant,  by  Menendez,  was  a  letter  of  credit  and 
confideiice.  The  defendant  was  bound  to  place  confi- 
dence in  the  representations  of  Menendez.  If  he  ex- 
ceeded his  authority,  they,  and  not  the  defendant,  must 
suffer.  How  could  the  defendant  know  when  he  was 
imposed  upon  by  Menendez?  What  reason  had  the 
defendant  to  doubt  the  truth  of  his  verbal  communica- 
tions, when  the  plaintiffs  themselves  had  referred  him  to 
those  verbal  communications?  He  had  no  came  of 
suspicion ;  the  advice  of  Menendez  was  reasonable,  it 
430  y^as  judicious,  *and  consistent  with  the  general  scope 
of  the  enterprise.  If  the  law  will  not  protect  a  man 
acting  honourably  under  such  instructions,  and  in  such 
circumstances,  the  law  is  a  system  of  fraud. 

Don  Carlos  Longhy,  of  Genoa,  was  the  person  point- 
ed out  by  the  plaintiffs  themselves,  as  the  person  to 
whom  the  tobacco  should  be  ostensibly  consigned  in  a 
certain  event.  He  was,  therefore,  a  person  in  whom 
the  plaintiffs  could  place  confidence.      He  was  a  neutrali 
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\vhile  the  defendant  was  not*     When  Menendez  ordered     Maneiia 
the  shipment  to  be  made  in  his  name,  the  defendant  had       Barty. 
no  cause  to  suspect   that   he  exceeded  his   authority*     ■■"   '     " 
But  if  he  did  exceed  his  authority  who  ought  to  suffer  ? 
The  plaintiffs  who  placed  their  confidence  in  him,  or 
the  defendant  who  was  required  by  the  plaintiffs  to  give 
him  credit  ? 

But  we  are  asked^  why  have  We  hot  examined  Menen- 
dez as  a  witness  ?  We  answer,  that  a  commission  has 
been  sent  to  Spain  for  that  purpose  i  the  commissioners 
have  refused  to  act,  and  have  sent  back  the  commission. 
But  the  question  may  be  retorted  upon  the  plaintiffs* 
Why  have  they  not  examined  Menendez  ?  Nay,  why 
have  they  not  brought  their  action  against  him  ?  If  any 
injury  has  been  done,  he  is  the  author  of  it.  He  direct- 
ed, and  he  approved  all  the  acts  of  the  defendant. 

But  the  plaintiffs  themselves  have  afHrmed  the  very 
conduct  of  the  defendant  of  which  they  complain* 
The  two  shipments  by  the  Felicity^  and  the  Susanna^ 
were  made  in  the  same  manner  as  that  by  the  Henrietta, 
and  were  received  by  the  plaintiffs.  By  what  rule  can 
they  affirm  his  conduct  when  it  turns  out  for  their  benefit^ 
and  disaffirm  the  like  conduct  when  a  loss  has  happened  i 

P.  B.  Keyy  in  reply.  We  admit  that  \«^ords  are  to  be 
construed  most  strongly  against  him  who  uses  them, 
and  that  where  ambiguity  exists,  the  construction  will  be 
against  him  who  ought  to  have  explained  himself.  But 
the  question  is,  whether  any  ambiguity  exists ;  whether 
this  is  not  a  clear  limited  agency.  The  defendant  *was  *  437 
limited  as  to  the  subject,  the  price,  the  consignment,  the 
name  of  the  shipper,  the  vessels,  the  captains,  and  the 
crew  ;  there  was  nothing  left  but  a  discretion  bounded  by 
these  limitations:  and  the  authority  of  Menendez  did 
not  exceed  that  of  the  defendant. 

They  had  either  a  general  discretionary  power,  or 
they  were  limited  by  the  letter  of  their  instructions.  If 
they  had  a  general  discretion,  why  give  special  and  pre- 
cise instructions  ? 

It   is   plain  that  no  vessels  were  contemplated  by  the 
plaintiffs   but  American  vessels.      We  do  not  contend 
that  the   strict  letter  of  the  instructions  directs  the  de- 
fendant to  find  captains,  American  born,  but  we  say  that. 
Vol..  in.  3F 
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Manella     such  IS  the  spirit  and  meaning  of   the   instrucdofis^ 
Butt.       That  the  whole  transaction,  from  beginning  to  end,  was 
^  to  bear  the  appearance  and  stamp  6f  the  American  cha* 

racter.  But  how  unnatural  must  it  appear,  to  see  an 
American  cargo  shipped  on  board  a  Moorish  vessel. 
This  circumstance  is  so  singular,  as  in  itself  to  be  a 
strong  ground  of  suspicion,  especially  as  our  vessels  are 
seeking  for  employment  in  every  part  of  the  world* 

But  in  the  case  of  the  Henrietta,  the  very  letter^  as 
well  as  spirit,  of  the  instructions,  has  been  violated* 

The  instructions  are  precise  and  positive,  that  the  de- 
fendant should  ship  the  tobacco  for  his  own  account  and 
risk. 

To  justify  a  departure  from  these  positive  orders, 
it  is  incumbent  on  the  defendant  to  show  a  clear  autho- 
rity in  Menendez  to  dispense  with  them.  No  such 
authority  has  been  proved,  and  none  can  be  presumed. 
The  specific  instructions  contradict  such  a  presumpuon*^ 
For  why  give  the  defendant  special  orders,  if  the  whole 
general  agency  was  in  Menendez  ?  Or  why  were  they 
sent  to  the  defendant,  if  he  was  not  to  be  bound  by  them? 
The  fair  presumption  is,  that  the  verbal  comnaunications 
referred  to,  were  to  be  only  a  further  detail  of  the  same 
plan,  and  not  a  general  dispensation  from  the  orders 

*  A<iQ        ^^^^^y  given. 

4Jtf  #The  genetal  expression  which  is  relied  on,  that  the 

defendant  should,  **  upon  the  whole,  act  for  the  advan- 
tage of  the  interested,"  is  in  the  same  breath  qualified 
by  the  directions  to  keep  it  secret,  that  the  business  was 
©n  account  of  foreigners^  and  by  the  positive  injunction 
that  it  should  always  appear  to  be  on  his  own  account 
as  an  American  citizen.  This  is  in  perfect  conformity 
to  the  request  in  the  beginning  of  the  letter,  "  you  will 
view  this  measure  as  your  own  J'*  and  shows-  most  clearly 
their  determination  to  risk  their  property  under  an 
American  cover  only.  The  same  limitation  also  a^Jies 
to  the  reference  which  the  plaintiffs  make  to  the  verbal 
communications  of  Menendez;  it  is  included  in  the 
same  sentence,  and  is  evidently  intended  to  apply  as 
well  to  those  verbal  communications  as  to  the  general 
power  to  act  for  the  advantage  of  the  concerned.  The 
defendant,  therefore,  had  no  right  to  presume  that  Me- 
nendez had  authority  to  alter  the  principal  character  of 
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the  risk,  and  to  compel  the  plaintiflb  to  accept  a  Genoese,     Maneiia 
iaBtead  of  an  American  cover.  Barry; 

The  defendant  derived  no  sanction  to  his  conduct     '■ 
from  the  plaintiffs'  receiving  the  cargoes  of  the  Felicity 
and  the  Stisanna;  that  circumstance  was  unknown  to 
the  defendant  at  the  time  of  the  shipment  by  the  Hen- 
rietta* 

The  limitation  of  price  meant  to  include  all  the  costs 
and  charges  in  America.  The  words  are,  ^^  it  will  not 
answer  them  at  more  than  ten  dollars  per  quintal  in 
4^merica*'*  The  costs  and  charges  in  America  make 
part  of  its  price  in  America. 

It  is  no  argument  to  say,  that  the  defendant  could  not 
regulate  his  purchases,  if  the  price,  including  those 
charges,  was  to  be  limited^  because  those  charges  were 
uncertain* 

The  usual  and  customary  charges  were  well  known  to 
the  defendant,  and  he  was  bound  to  calculate  his  pur- 
chases accordingly.  If,  indeed,  any  accidental  and  unu-  ^ 
sual  charge  had  been  necessarily  incurred,  this  would 
have  been  properly  chargeable  to  the  plaintiffs,  but  the 
letter  evidently  n^eant  that  the  tobacco  should  *not  ^^^ 
amount  to  more  than  ten  dollars  a  quintal,  indudingjcus- 
tomary  charges.                                            • 

Upon  the  whole,  then,  we  contend,  that  the  defend* 
ant  has  violated  not  only  the  letter,  but  the  spirit  of  his 
instructions,  and  that  he  was  not  justified  by  the  au* 
thority  of  Menendez. 

Febmary  26. 

Marshall,  Ch»  J*  delivered  the  opinion  of  the 
court. 

The  court  has  endeavoured  to  bestow  on  this  cause 
the  attention  to  which  it  i^  alike  entitled,  by  its  own 
importance,  by  the  situation  of  one  of  the  parties^  who  is 
a  stranger  to  our  language  and  our  laws,  and  by  the 
ability  and  zeal  with  which  it  has  been  argued  at  the 
bar. 

The  action  claims  from  the  defendant  the  value  of 
three  cargoes  of  tobacco,  purchased  by  him  as  the  agent 
of  the  plaintiffs,  which  were  captured  on  a  voyage  to 
Europe,  and  condemned  as  prize.  The  foundation  of 
the  claim  is,  that  he  deviated  from  the  instructions  which 
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MftDeitm      were  given  for  the  government  of  his  coniduet,  and  i$y 
BarpT.      therefore,  liable  for  the  loss  which  has  been  sustained. 
■I  ■  That  an  agent  is  bound  to  pursue  the  orders  of  his 

'  *       principals,  and  is  answerable  for  any  injury  consequent 
on  his  departing  from  them,  however  fair  may  haye  beeur 
his  motives  for  such  departure,  is  a  plain  principle  of 
law  which  has  not  been  drawn  into  question ;  and  the 
only  inquiry  in  this  case  is,  has  the  defendant  obeyed  or 
deviated  from  his  instructions  ?     The  circuit  court  was 
of  opinion  that  they  sanctioned  his  conduct,  and  it  is 
the  propriety  of  that  opinion  which  is  now  to  be  re- 
viewed in  this  court* 

It  depends  on  the  true  construction  of  the  letter  of 
the  2rth  of  January,  1798,  written  by  Bernardo  Lacos- 
ta,  on  behalf  of  the  plaintiffs,  of  which  Juan.  Alonzo 
Mencndez  Condc  was  the  bearer,  and  on  the  testimony 
which  is  stated  in  the  bills  of  exceptions. 
*  44(3i  *This  letter  introduces  Menendez  as  the  agent  of  the 

plaintiffs,  who  were  principally  concerned  in  the  im- 
portation of  tobacco  into  Spain,  and  declares  a  con- 
fidence that  the  defendant  will  embrace  the  business  as 
his  own,  and  execute  it  with  his  wonted  attention* 

After  some  general  observations  which  relate  to  the 
proposed  transaction,  and  which  seem  to  be  founded  on 
the  idea  that  the  defendant  and  Menendez  are  to  be  as- 
sociated in  the  business,  the  letter  becomes  more  defi- 
nite. The  writer  says,  "  with  this  the  said  Mr.  Me- 
nendez takes  an  order  for  20,000  quintals  (of  tobacco) 
to  be  shipped  for  this  place  in  seven  or  eight  vessels,  and 
in  not  less  than  six,  under  which  condition  the  insu- 
rance will  be  made  here.  You  will  ta'ke  care  to  seek 
captains  of  fidelity,  American  born,  and  that  all  the 
crews  conform  to  the  most  rigorous  ordinances*  For 
greater  clearness  the  shipments  (Aw  expediciones)  will  be 
made  according  to  the  following  formalities :  1st.  You 
will  lade  the  vessels  in  your  own  name,  stating  that  they 
are  on  your  own  account  and  risH  as  an  American 
citizen,  and  consign  them,"  &c. 

This  instruction  is  followed  by  ten  others,  which  seem 
principally  designed  to  conceal  the  real  character  of  the 
cargoes,  and  to  facilitate  their  escape  from  cruisers. 

At  the  close  of  these  instructions,  the  following  words 
^re  added :  **  I  r^fer  you  to  that  which  the  hearer  wi^I 
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communicate  to  you  verbally,  respecting  this  business,     Manetia 
vrho  is  sent  on  purpose  to  superintend  the  shipment,       Barry. 
(va  nolo  para  presenciar  la  expedicion,)  and  you  will,     ■" 
upon  the  whole,  act  for  the  advantage  of  the  interested, 
taking  care  to  keep  this  business  a  secret,  in  order  to  pre^ 
vent  arise  in  your  market,  and  its  being  known  that  it 
is  for  foreigners,  but  always  that  it  is  on  your  own  ac- 
count as  an  American  citizen*" 

In  the  execution  of  this  commission,  the  defendant 
shipped  two  cargoes^  the  one  on  board  a  Danish  and  the 
other  on  board  a  Moorish  vessel,  each  of  which  was 
captured  and  condemned  as  prize,  .the  one  by  the 
French,  and  the  other  by  the  English. 

^  These  shipments  were  made  with  the  full  approbation         ^  441 
of'Menendtz,  and  it  is  in  proof  that  American  vessels 
were  not,  at  the  time,  to  be  procured. 

Before  the  order  was  completed,  the  government  of 
the  United  States  adopted  such  measures,  for  repelling 
the  hostile  aggressions  of  France,  as  to  justify  an 
opinion,  that  open  and  declared  war  between  the  two  na- 
tions would  soon  take  place.  Under  the  impression  of 
these  measures,  Mr.  Menendez  considered  the  Ameri- 
can name  as  no  longer  affording  a  neutral  character  to 
the  cargo,  and  directed  it  to  be  shipped  on  account  and 
risk  of  Charles  Longhy,  of  Genoa,  who  was  a  corres- 
pondent of  the  plaintiffs.  These  instructions  were 
complied  with. 

The  tobacco  so  shipped;  which  came  safe,  was  re- 
ceived without  complaint;  but  a  large  quantity,  ship- 
ped in  the  Henrietta,  was  captured  by  a  British  cruiser, 
carried  into  Halifax,  and  there  condemned  as  prize. 

For  the  price  of  these  three  cargoes  this  action  is 
brought.  The  inquiry  respecting  the  two  first,  will  rest 
both  on  the  instructions  given  to  the  defendant,  and  on 
the  power  of  Menendez :  that  respecting  the  last,  rests 
solely  on  the  ppwer  of  Menendez. 

It  is  alleged,  that  the  orders  under  which  the  defend- 
ant acted,  enjoined  him  to  employ  only  American  ves- 
sels, and  that  in  employing  those  of  other  neutral  pow- 
ers, he  violated  these  orders.  But  there  is^'certainly  not  * 
one  syllable  in  the  letter,  which  contains  any  instruction 
to  the  defendant,  relative  to  the  employment  of  vessels, 
or  which  confines  the  transportation  of  the  tobacco  to  be 
pj.irchased  to  American  vessels.     The  court;  thinks  it 
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Manella      ^  f j^j^  construction  of  the  letter,  that  full  powers,  in  this 
Btrry.       respect,  were  confided  to  Menendez,  and  that  Barry 
■^"~""    might  counsel  with  him,  but  was  to  comply  with  his 
directions.     Menendez  is  declared  to  be  the  agent  of 
the  plaintiffs,  and  the  full  extent  of  this  term  is  not  li- 
mited in  any  part  of  the  letter.     He  brings  with  him  an 
order  for  20,000  quintals,  to  be  shipped  in  six^  seven, 
or  eight  vessels,  under  which  condition  the  insurance 
is  to  be  made  in  Spain. 
•  442  *  These  are  not  instructions  to  Barry;  they  are  com- 

munications to  him  of  the  instructions  given  to  Menen- 
dez, so  far  as  was  necessary  for  his  understanding  the 
views  of  the  plaintiffs,  and  facilitating  those  views,  un- 
der the  authority  of  Menendez.     The  order,  of  which 
Menendez  was  the  bearer,  was  for  himself;  and  the  de- 
gree of  aid  expected  from  Barry,  is  described  in  the 
letter.     Barry  might  have  been  unable,  or  unwiUtng,  to 
undertake  the  business.     In  any  event  of  that  kind^the 
enterprise  was  not,  certainly,  at  an  end ;  but  Menendez 
might  obtain  other  assistance.     From  the  nature  of  the 
case,  therefore,  as  well  »s  from  the  expression  of  the 
letter,  the  order  was  in  the  possession  and  power  of 
Menendez,  the  agent,  to  whom  directions  relative  to 
the  shipment  of  the  tobacco,  in  a  certain  number  of 
vessels^  had  been  given,  and  who.  is  declared  to  have 
been  sent  to  Amerjica  for  the  purpose  of  superintend- 
ing those   shipments.      Having   made    this   explana- 
tion of  the  business  confided  to  Menendez,  the  letter 
adds,  "  you  will  take  care  to  seek  captains  of  fidelity, 
American  born,"  &c.  Those  inquiries  Barry,  an  Ameri- 
can merchant,   could  make  much   more   successfully 
than  Menendez,  a  foreigner,  and,  therefore,  was  di- 
rected to  make  them.     But  respecting  the  character  of 
the  vessel  to  be   employed,  no  agency,  on  the  part  of 
Barry,  was  necessary,  further  than  to  comply  with  such 
directions  as  he  might  receive,  and  no  directions  re- 
specting the  vessels  to  be  employed  were  given  him,  be- 
cause those  directions  were  given  to  Menendez.     The 
instructions  to  Barry,  to  seek  for  American  captains, 
'   are  founded  not  upon  instructions  to  employ  American 
vessels,  which  were  given  to  him,  for  none  such  were 
given,  but  upon  the  instructions  which  were  given  to 
Menendez.  They  are  founded  on  the  idea,  that  Amcri- 
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can  vessels  would  be  employed;  but  as  circumstances      Maiieiu 
mrght  render  the  employment  of  them  ineligible,  it       qI^^ 
was  reasonable  to  suppose  that  some  discretion  would  ■"" 

be  allowed  to  Menendez  in  this  respect ;  accordingly^ 
the  private  instructions,  as  stated  in  the  bill  of  exceptions, 
only  directed  him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was  com- 
pletely in  Menendez,  and  not  in  Barry,  is  confirmed, 
by  observing  that  in  the  extended  and  minute  rules, 
which  are^  for  greater  clearness,  laid  down  for  his  go- 
vernment respecting  the  transportation  of  the  tobacco,  not 
one  syllable  "^is  said  concerning  the  character  of  the  ves-  *  443 

sels  in  which  it  was  to  be  shipped,  a  direction  which 
would  certainly  not  have  been  omitted,  had  the  sub- 
ject not  been  confided  to  the  general  agent.  It  is  also 
apparent,  from  the  letters  in  the  bill  of  exceptions,  that 
the  subject  was  so  understood  by  both  Menendez  and 
Barry.  When  to  these  circumstances  it  is  added,  that 
Aoierican  vessels  were  sought  for  at  the  time,  and  could 
not  be  obtained,  it  seems  to  the  court  p^ectly  clear^ 
that  with  respect  to  the  tobacco  shipped  in  the  Moor- 
isl^  and  Danish  vessels,  the  conduct  of  the  defendant^ 
being  sanctioned  by  Menendez,  was  free  from  all  ex- 
ception* 

T^e  claim  for  the  cargo  of  the  Henrietta  stands  on 
stronger  ground,  because  the  defendant  was  explicitly 
instructed  to  lade  the  vessels  in  his  own  name,  stating 
that  the  cargoes  were  shipped  on  his  own  account  and 
risk*  On  this  part  of  the  case,  the  defendant  must  seek 
for  a  jvistification  in  the  full  powers  of  Menendez,  to 
vary  the  orders  given  to  him.  These  orders  have  been 
said  to  be  free  from  all  obscurity,  and  in  themselves 
they  unquestionably  are  so.  Barry  could  not  have 
doubted  the  positiveness  of  his  instructions  to  ship  the 
tobacco  as^  his  own  property.  The  defence  he  sets  up 
is,  that  he  was  justified  in  conforming  to  the  directions 
of  Menendez,  varying  those  instructions. 

An  examination  of  this  defence,  leads  to  a  still  more 
critical  investigation  of  the  letter  of  the  27th  of  Janua- 
ry. 

It  has  been  already  observed,  that  Menendez  is  sta- 
ted in  the  letter,  introducing  him  to  Barry,  to  be  the 
agent  of  the  plaintiffs,  and  the  bearer  of  their  orders 
f«r  the  tobacco,  which  was  to  be  purchased.     As  it  was 
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Manelia     not  unreasonable  to  expect  that  a  person,  crossing  the 
Baiiy.       Atlantic  in  this  character,  would  have  some  discretioQ^ 
ary  power  to  change  instructions  with  a  change  in  cir- 
cumstances, so  as  to  be  enabled  to  adapt  his  conduct  to 
'        those  circumstances,  ready  faith  would  be  given  to  all 
expressions  which  would  convey  this  idea^  and  if  no 
such  power  was  intended,  no  expressions  ought  to  have 
been  used,  which  could  excite  and  cherish  the  idea. 

The  rules  stated  to  Mr.  Barry,  as  those  by  which  his 
conduct'  would  be  governed,  are  declared  to  relate  to 
^  444         the  *part  he  was  expected  to  take  in  the  "  expedicioriy* 
which' the  court  translate  ^ran^r/ior^ation,  or  conveyance, 
of  the  tobacco  to  Europe.     One  of  these  being,  that  the 
tobacco  was  to  be  shipped  in  his  own  name,  it  follows 
that  this  part  of  the  subject  was  includerd  in  the  Spa- 
nish term  "  expedicton*^  All  these  rules  conclude  with 
a  reference  to  verbal  communications,  to  be  made  by 
the  agent  himself,  who  is  expressly  declared  to  go  to 
the  United  States  for  the  sole  purpose  of  attending  to 
this  verj'  part  of  the  transaction,  "  va  solo  para  presenciar 
la  expedicton.'*^     This  reference  to  the  verbal   commu- 
nications of  M enendez,  unqualified  by  any  restriction 
whatever,  is  a  declaration  of  complete  confidence,  placed 
at  least  in  his  veracity,  by  the  plaintiffs,  and  is  a  full 
authority  given  by  them  to  Barry  to  credit  the  repre- 
sentations which  he  should  make*     How  else  is  it  to  be 
understood  ?     What  right  could  Barry  have  to  say  to 
those  who  had  referred  him  to  the  verbal  communica- 
tions which  their  agent  should  make  to  him  on  a  par- 
ticular subject,  that  he  did  not  believe  those  commu- 
nications ? 

It  is  argued  that  although  no  limitation  is  expressed 
to  the  credit  which  Barry  was  to  give  to  the  represen- 
tations of  Menendez,  yet  it  must  be  necessarily  under- 
stood that  he  could  not  change  those  things  which  were 
expressly  directed ;  that  the  verbal  communications  re- 
ferred to,  were  to  be  conformable  to,  not  subversive  of, 
the  written  instructions ;  thaton  the  idea  of  a  power  to 
alter  the '  written  instructions,  it  was  useless  to  give 
them,  and  was  only  necessary  to  send  put  Menendez 
with  a  full  authority  to  govern  the  whole  transaction. 

But  in  the  course  of  human  affairs,  it  is  not  unusual 
for  a  principal  to  give,  in  detail,  his  ideas,  of  the  line 
pf  conduct  to  be  observed  by  his  agent,  and  yet  to  al- 
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low  a  tl^parture  firom  ttufti  fine  of  toadact,  under  pkt&-     Man^fa 
cular  circumstai^es.  Barry% 

It  would  liot  have  been  eiciraordinaiy,  had  these  rules,  ^'■'"■''■■'  ■" 
for  the  conduct  of  Barry,  been  followed  by  a  declara- 
tion, that  in  a  total  change  of  circumstances;  as  in  th^ 
event  of  America's  becoming  a  belligerent,  he  was  to 
%hip  the  tobacco,  not  as  Aftierican,  but  as  neutral  pro- 
perty. Had  Barry  been  the  sole  agent,  th^s  right  to 
exercise  his  discretion,  if  intended  to  be  placed  in  him, 
would  have  *been  mentioned  in  his  letter.  But  Barry  *44^ 
"was  neither  the  sole  lior  the  principal  agent.  He  wife 
known  to  the  plaintiffs  only  by  recommendation,  and  s 
"wliile  he  was  employed,  because  an  American  merchant 
could  make  the  pro^)osed  purchases  to  greater  adv^n^ 
tage,  and  because  an  American  name  was  required  to 
4cover  the  property.  Menendez  was  the  confidential 
agent,  known  to  and  trusted  by  the  plaintiffs,  who 
brought  with  him  the  order  for  the  purchases,  and  camfe 
on  purpose  to  attend  to  the  conveyance  of  the  tobacco 
to  £urope.  In  the  instructions  to  Menendez,  there- 
fere,  would  any  discretion  relative  to  the  transporta- 
tion of  the  tobacco  be  found,  audit  was  enough  tha^ 
Barry  was  referred  to  his  verbal  communications. 

The  words  which  follow  the  reference  to  the  verbal 
conamunicatfons  of  Menendez,  though  not  those  which 
decide  the  opinion  of  the  court,  are  not  absolutely  unim^ 
portant :  they  are,  *'  and  you  will,  upon  the  whole,  act 
for  the  advantage  of  the  parties  interested.'^  1  o  what 
•do  these  words,  **  upon  the  whole,'*  refer  ?  Unques- 
^ionabiy  to  the  verbal  communications  as  well  as  to  the 
written  instructions.  They  were  both  to  regulate  the 
conduct  -of  the  defendant.  The  cautioit  which  follows 
thes^  words,  is  understood  by  the  counsel  for  the  plain*- 
tiffs,  to  limit  their  extent,  and  to  direct,  that  in  acting 
for  tbe  advantage  of  the  interested,  he  was  yet  to  keep 
secret  ^at  die  tobacco  belonged  to  foreigners. 

There  is,  unquestionably,  great  force  in  this  observa- 
tion :  and  if  the  justification  tSf  Barry  rested  sqiely  on 
the  power  given  him  in  this  clause,  to  act  for  the  best, 
it  would  be  doubtful  how  far  it  would  avail  him.  The 
cotirt)  however,  considers  those  words  prindpally  apply- 
ing to  the  purchases,  and  as  indicative  of  an  expectation 
Vo  L.  in.  3  G 
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.Af  aneltft  that  a  State  of  things  v^ould  remain,  in  which  the  tobacco 
Barty.  ^^^  ^^  retain  the  character  of  American  property,  rather 
■  than  as  limiticig  the  powers  of  Menendez  over  this  part 
of  the  subject,  in  the  event  of  such  revolution  as  would 
make  America  a  belligerent-  The  court  forbears  to  make 
a  critical  examination  of  the  words,  because  its  opinion 
is  formed  on  the  character  in  which  Menendez  came  to 
America,  as  stated  in  the  letter  introducing  him  to  Bar- 
ry; That  letter  warranted  the  belief  that  he  was  the 
^  446  principal  *and  confidential  agent  of  the  plaintiiFs  ;  that 
he  had  particular  instructions  for  the  government  of  his 
conduct,  and  that  Barry  was  to  receive  and  trust  his  ver- 
bal communications,  especially  on  the  subject  of  expe- 
diting the  tobacco  to  Spain.  It  is  impossible  to  read  the 
letters  from  Menendez  to  Barry,  which  form  a  part  of 
the  bill  of  exceptions,  without  feeling  a  conviction  that 
this  was  the  understanding  of  the  parties.  He  ap« 
proves  the  conduct  of  the  defendant,  in  the  style  of  a 
man  whose  approbation  gave  a  sanction  to  it,  and  when 
he  directs  the  shipments  to  be  made  in  the  name  at 
Charles  Longhy,  of  Genoa,  he  says,  ^*  if  you  act  con- 
formably to  what  I  have  here  mentioned,  as  to  further 
shipments,  I,  from  this  moment,  approve  thereof,  and 
that  it  may  appear,  and  to  save  you  from  any  acci- 
dent that  may  ocoitj  as  also,  that  such  has  been  with  my 
knowledge  and  approbation,  you  are  to  keep  this  letter 
in  yuur  possession,  in  order,  that  at  no  time  whatever, 
you  should  be  chargeable  with  the  consequences."  Such 
was  the  opinion  which'  the  confidential  agent  of  the 
plaintifTs,  in  possession  of  their  private  instructions, 
entertained  of  his  own  powers. 

He  was  not  mistaken  in  their  extent;  at  least,  the  de- 
fendant had  no  right  to  believe  him  mistaken*  On  his 
arrival,  he  declared  to  Barry  that  he  was  in  possession 
of  private  instructions,  distinct  from  those  which  were 
contained  in  the  letter  of  the  2/th  of  January.  He  pro- 
duced those  instructions.  The  chief  derk  of  Barry  read 
so  much  of  them  as  relat»d  to  vessels ;  and  they  did  not 
require  that  the  shipments  should  be  made  in  Ameri- 
can, but  in  neutral  vessels;  and  in  the  letter  of  Me- 
nendez to  the  chief  clerk,  dated  on  the  14th  June,  and 
accompanying  that  of  the  same  date  addressed  to  the 
defendant  directing  him  to  ship  the  tobacco  as  the 
property  of  Charles  Longhy,  of  Genoa,  he  says,  refer- 
ring to  a  copy  of  his  private  instructions,  ^*  you  will 


V 


FEBRUARY,  i«06.  446 

see  that  I  am  expressly  ordered  to  make  the  shipmetits 
in  neutral  vessels,  and  that  the  .property  shall  appear  as 
that  of  a  neutral  subject."  What  right  had  he  to  sus- 
pect that  the  confidential  agent  of  the  plaintiffs,  to 
whose  verbal  communications  they  referred  him,  had 
forged  instructions  which  he  produced  a^  those  of  his 
,    principals  ? 

The  counsel  for  the  plaintiffs  question  the  existence 
of  these  private  instructions,  apd  demand  their  produc- 
tion. ♦But  how  were  they  to  be  authenticated?  Only  v*447 
by  Menendez  himself.  Are  not  then  their  contents  to 
be  proved  by  the  declarations  of  Menendez,  by  his  sta- 
ting them,  and  by  the  chief  clerk  of  Bariy,  who  read  a 
part  of  them. 

To  the  court,  it  appears,  that  in  such  a  case  as  this, 
the  proof  respecting  them  is  as  ample  and  satisfactory 
as  aught  to  be  required.  v 

After  taking  this  extensive  view  of  the  case,  of  the 
powers  of  Menendez,  and  of  the  confidence  the  defend- 
ant was  bound  to  repose  in  him,  it  only  remains  briefly 
to  observe,  that  the  directions  he  gav«  were  not  «ucb 
as  to  awaken  suspicion. 

On  the  14th  of  June,  1798,  when  these  instructions 
were  given,'  America  had  ceased  to  be  a  neutral  power. 
War,  it  is  true,  was  not  formally  declared,  but  it  had 
commenced  in  fact,  and  hostilities  were  authorized  by 
that  department  of  the  government  which  is  invested 
with  the  power  of  making  war.  In  such  a  state  of 
things,  the  course  which  prudence  would  have  dictated 
to  the  plaintiffs,  had  they  been  themselves  in  the  Uair 
ted  States,  certainly  was  to  cover  the  tobacco  as  neu- 
tral, not  as  American  property,  and  when  their  agent,, 
possessing  private  instructions,  directed  the  property  to 
be  shipped  as  neutral,  not  as  American,  the  defendant 
would  have  b^en  culpable  in  thwarting  him. 

It  is  scarcely  necessary  to  add,  that  Menendez  stated 
himself  to  be,  and  probably  was,  something  more  than 
an  agent.  He  declared  himself  to  be  interested  in  t^e 
cargoes.  This  declaration,  under  all  the  circumstan- 
ces of  the  case,  was  not  to  be  discredited.  Upon  that, 
liowever^  the  judgment  of  the  court  is  not  founded^ 
The  letter  of  the. 27th  of  January,  represented  him  as 
the  'principal  and  confidential  agent  of  the  plaintiffs, 
mrhose  verbsd  communipations  were  to  Jbe  trusted.     He 
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MMtlih  declared  himself  to  possess  particular  instructionft  n^ 
Barry.  spcctiDg  a  transaction  which  he  came  to  supermtead^ 
i  and  under  those  instructions  he  gave  orders  which  the 

defendant  has  obeyed.     The  court  is  of  opinion,  that 
in  so  doing,  the  defendant  is  justifiable,  aad  no  error 
has  been  committed  in  the  court  below^  in  so  instruct- 
ing  the  jury. 
*  448  *lTpon  Ae  other  part  of  the  exceptions,  the  price 

given  for  the  tobacco,  it  is  unnecessary  to  say  mora 
than  that  there  is  no  error  in  the  opinion  of  the  cowru 

Affirmed. 


EX  PARTE  BURFORD. 

A  warrant  of     JOHN  ATKINS  BURFORD,  a  prisoner  confined 

byTwU^rf  "*  *^  ^^^  ^^  ^^^  county  of  Alexandria  in  the  district 
the   peace,     of  Columbia^'  petitioned  this  court  for  a  habeas  corpuff 
"^  state  a   to  inquire  into  the  cause  of  his  commitment,  alleging 
certai^^p,  that  he  was  confined  under  and  by  colour  of  process  of 
portedinfoath.  the  United  States,  and  praying  for  a  certiorari  to  the 
clerk  of  the  circuit  c<mrt  of  the  district  of  Columbia, 
f<?r  the  county  of  Washington,  to  certify  the  record  by 
which  his  cause  of  commitment  might  be  examined, 
and  its  legality  investigated.     To  the  petition  was  an- 
nexed a  copy  of  his  commitment,  certified  by  the  gaoler 
of  Alexandria  county. 

JERorty  for  the  petitioner,  observed,  that  he  was  aware 
of  ihe  decbion  of  this  court  in  the  case  of  Marburif  v. 
Madisoriy  autCy  voL  !•  that  a  mandamus  would  not  Ue 
in  this  court  when  it  operated  as  an  original  process; 
but  there  is  a  vast  difference  between  a  nwnd^^Hs  ^nd 
a  writ  of  habeas  corpus*  The  former  is  a  high  pre* 
rogative  writ,  issuing  at  the  discretion  of  the  court, 
but  this  is  a  writ  oIF  right,  and  cannot  be  refused. 
The  constitution,  of  the  United  States*  art»  1.  s»  9*  de* 
sclafes^  ^^that  it  shall  not  be  suspended,  unless  w|ien  is 
cases  of  rctbellioa  or  invasion,  the  public  safety  mv 
require  it." 

By  the  14th  aection  of  the  judidaiy  aei  ^  I799» 


• 


FEBBUARY^  1806.  443 

vol.  !•  p.  9B,  i%  in  enacted,  **  that  all  the  before^men*    ^*^^^ 
tioned  courts  of  the  United  States"  (including  the  &u*     —  „.,.i,V 
preme  court)  ^^  shall  have  poWer  to  issue  writs  of  scire 
Jacias^  ^ habeas  corpus^  and  all  other  writs,"  &c.  "  And        *  449 
that  either  of  this  justices  of  the  supren^e. court,  as  well 
as  judges  of  the  district  courts,  shall  have  power  to 
grant  writs  of  habeas  corfiusy  for  the  purpose  of  an  in- 
quiry into  tbe-ijause  of  commitment."     If  a  single  jus- 
tice of  this  court  has  the  power,  it  would  be  a  strange 
coQsrtruction  of  the  law,  and  of  the  constitution,  to  say 
that  the  whole  court  cannot  exercise  the  same  power.r 

The  reason  why  this  court  would  not  exercise  its  ' 
appellate  jurisdiction  in  a  criminal  case,  was  stated  in 
the  case  of  The  United  States  v.  More^  ante^  p.  159.  to 
be  because  no  mode  of  exercising  it  had  been  appointed 
by  law,  the  writ  of  error  extending  only  to  civil  cases* 
But  ifShis  is  an  exercise  of  its  appellate  jurisdiction, 
the  mode  by  habeas  corpus  is  expressly  provided  by  the 
statute  for  that  purpose* 

March  4. 

Marshall,  Ch.  J.  There  is  some  obscurity  iti 
the  act  of  congress,  and  some  doubts  were  entertained 
by  the  court  as  to  the  construction  of  the  constitution. 
The  court,  however,  in  favour  of  liberty,  was  willing 
to  grant  the  habeas  corpus.  Butthec^se  of  The  United 
Stittea  V.  Hamilton^  3  DaU  XT.  is  decisive.  It  was  there 
determined  that  this  court  could  grant  a  habeas  corpus  ; 
therefore,  let  the  writ  issue,  returnable  immediately, 
together  with  a  certiorari^  as  prayed. 

*  ^ 

Upon  the4refiirn  of  the  habeas  corpus^  and  certiorari ^ 
it  appeared,  that  on  the  28th  of  December,  1805,  Bur- 
ford  was  committed  to  the  gaol  of  Alexandria  county, 
by  a  warrant  under  the  hands  and  ,seals  of  Jonah 
Tbonapson,  and  ten  other  justices  of  th6  peace  for  that 
county  J  which  warrant  was  in  the  following^ words : 
Alexandria  County,  ss. 

Whereas  John  A.  Burford,  of  the  county  aforesaid, 
shopkeeper,  has  been  brought  before  a  meeting  of  v%any 
qf  the  justices  of  the  peace  for  the  said  county,  and  by 
th^m  was  required  to  find  sufficient  sureties  to  be  bound 
*with  him  in  a  recognisance,  himself  in  the  sum  of  four  .  4^  45Q 
thousand  dollars,  and  securities  for  the  like  sum,^for 
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BarSrd^     Ws  good  behcniour  towards  the  citizens  of  the  United' 
'■     States,  and  their  property  ;  and  whereas  the  said  John 
A.  Burford  hath  failed  or  refused  to  find  such  sureties; 
these  are,  therefore,  in  the  name  of  the  United  States, 
to  command  you  the  said  constables,  forthwith  to  con- 
vey the  said  John  A. '  Burford  to  the  common  gaol  of 
the  said  county,  and  to  deliver  him  to  the  keeper 
thereof,  together  with  this  precept;  and  we  do,  in  die 
name  of  the  said  United  States,  hereby  command  you, 
the  said  keeper,  to  receive  the  said  John  A^  burford 
into  your  custody,  in  the  said  gaol,  and  him  there  safe- 
ly keep,  until  he  shall  find  such  sureties  as  aforesaid^ 
or  be  otherwise  discharged  by  due  course  of  <aw.    Gi- 
ven under  our  hands  and  seals^  this  28th  day  of  De-^ 
cember,  1805. 

To  any  constable,  and  the  gaoler  of  the 
county  of  Alexandria. 

On  the  4th  of  January,  1806,  the  circuit  court  of 
the  district  of  Columbia,  sitting  in  the  county  of  Wash- 
ington, upon  the  petition  of  Burford,  granted  a  habeas 
corpus^  and  upon  the  return,  the  marshal  certified,  in 
addition  to  the  above  warrant  of  commitment,  diat 
Burford  was  apprehended  by  warrant,  under  the  hands 
and  seals  of  Jonah  Thompson,  and  thirteen  other  jus- 
tices of  the  county  of  Alexandria,  a  copy  of  which  he 
certifies  to  be  on  file  in  his  office,  and  is  as  foUows  :- 
Alexandria  county,  ss. 

The  undersigned  justices  of  the  United  States,  as- 
signed to  keep  the  peace  within  the  said  county,  to  the 
marshal  of  the  district,  and  all  and  singular  the  con- 
stables, and  other  officers  of  the  said  county.  Greet- 
ing: 

Forasmuch  as  we  are  given  to  understand,  from  die 
information,  testimony  and  complaint  of  many  credible 
persons^  that  John  A.  Burford,  of  the  said  county, 
shopkeeper,  is  not  of  good  name  andfame^  nor  of  honest 
conversation,  but  an  evil  doer  and  disturber  of  the 
*451  ''^peace  of  the  United  States,  so  that  murder,  homicide, 
strifes,  discord,  and  other  grievances  and  damages, 
amongst  the  citizens  of  the  United  States,  concerning 
their  bodies  and  property,  are  likely  to  arise  thereby. 
Therefore,  on  the  behalf  of  the  United  States,  we  com- 
mand you,  and  every  of  you,  that  you  omit  not,  by 
Teason  of  any  liberty  within  the  county  aforesaid,  biit 

6  .  • 
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that  you  attach,  or  due  of  you  do  attach,,  the^^ody  of  gjij'^®. 
the  said  John  A.  Burford,  so  thai  you  have  him  be-  .....ZLi^ 
fore  us,  or  other  justices  of , the  said  county,  as  soon 
as  he  can  be  taken,  to  find  and  oifer  sufHcent  surety 
and  mainprizefor  his  good  behaviour  towards  the  said 
United  States,  and  the  citizens  thereof,  a'ccording  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

And  this  you  shall  in  no  wise  omit,  on  the  peril  that 
shall  ensue  thereon,  and  have  you  before  us  this  pre- 
cept. Given  under  our  hands  and  seals,  in  the  county 
aforesaid,  this  21st  day  of  ^December,  1805.  ^ 

The  circuit  court,  upon  hearing,  remanded  the  pri- 
soner to  gaol,  there  to  remain  until  he  should  enter  into 
Si  recognisance  for  his  good  behaviour  for  one  year, 
himself  in  the  sum  of  ifiOO  dollars,  and  sureties  in  the 
like  sum.  ^  ^ 

Hiort,  for  the  prisoner,  contended,  that  the  commit- 
xiient  was  illegal,  both  under  the  constitution  of  Virgi- 
nia, and  that  of  the  United  States.  It  does  not  state 
a  catise  certain^  supported  by  oath.  . 

By  the  10th  article  of  the  bill  of  rights  of  Virginia, 
it  is  declared,  that  all  warrants  to  seize  any"  person 
ivhose  offence  is  not  particularly  described^  and  sup" 
ported  by  evidence^  are  grievous  and  oppressive,  and 
ought  not  to  be  granted. . 
;  By  the  6th  article  of  the  amendments  to  the  consti-> 
tution  of  the  United  States,  it  is  declared,  ^^  that  no 
warrants  shall  issue  but  upon  probable  cause,  supported 
by  oath  or 'affirmation.'*^ 

,  fBy  the  8th  article  it  is  declared,  that  in  all  criminal  ^  ^rn 
prosecutions,  the  prisoner  shall  enjoy  the  right  to  be 
informed  of  the  nature  and  cause  of  his  accusation,  and 
to  be  confronted  with  the  witnesses  against  him ;  and 
the  10th  article  declare^,  that  excessive  bail  ^hall  not 
be  required. 

,  In  the  present  case,  the  marshal's  return,  so  far  as  it 
stated  the  warrant  upon  which  Burfprd  was  arrested 
and  carried  before  the  justices,  was  perfectly  immate-  * 
riaU  He  did  not  complain  of  that  arrest;  but  of  his  * 
conxmitment  to  prison.  The  question  is,  what  autho- 
rity has  the  goalor  to  detain  him  ?  To  ascertain  this  we 
must  look  to  the  warrant  of  commitment  only.  It  is 
that  only  which  can  justify  his  detention.    That  war- 
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|^J^^«    rant  Bt&tes  too  offence.     It  does  not  allege  dtat  he  Wjis 

•  -m^ L    convicted  of  any  crime.     It  states  merely  that  he  had 

been  brought  before  a  meeting  of  many  justices,  who^ 
had  Vequired  him  to  find  sureties  for  his  good  foeha^- 
viour.  It  does  not  charge  him  of  their  own  knov-* 
ledge,  or  suspicion,  or  upon  the  oach  of  any  person 
whomsoever. 

It  does  not  allege  that  witnesses  were  examined  in 
his  presence^  or  any  other  matter  whatever,  which  can 
be  the  ground  of  their  order  to  find  sureties.      If  the 
'  charge  against  bim  was  malicious,  or  grounded  onf 

perjury,  whom  could  he  sue  for  the  msdottous  prose- 
cution ?  or  whom  could  he  indict  for  perjury  ? 

There  ought  to  have  been  a  corvoictim  of  his  being 

a  person  of  ill  fame.     The  fact  ought  to  have  been 

established  by  te^imony,  and  the  names  of  the  wit- 

/    nesses  stated.     Bescawen  on  Convictions^  T,  8*  10.  I^*- 

110.     Sali.  iSU 

But  the  order  was  oppressive,  inasmuch  as  it  re- 
quired sureties  in  the  enormous  slum  of  4,000  dcdiars^ 
for  his  good  behaviour /or  iije* 

If  the  prisoner  had  broken  gaol,  it  would  have  been 
no  escape,  for  the  marshal  is  not  answerable,  unless  a 
cause  certain  be  contained  in  the  warnmt,  2  Inst.  52,  53. 
j^  and  the  reason  given  by  BiacksioHe^  1  Com.   137.  why 

^^  ^the  warrant  must  state  the  cause  of  commitment,  is, 
that  it  may  be  examined  into  upon  habeas  corpus^  And 
in  vol.  4.  p.  356.  speaking  of  the  power  of  a  justice  to 
require  sureties  for  good  behaviour,  he  says^  ^^  But  if 
he  commits  a  man  for  want  of  sureties,  he  must  expresa 
the  cause  thereof,  with  convenient  certaiht}',  and  take 
care  that  such  cause  be  a  good  one.  Rudt/urcPs  Case^  % 
Vent^  22. 

orvann^  on  ^he  same  side,  was  informed  by  the  courts 
that  he  need  not  say  any  thing  as  to  the  original  commit- 
ment by  the  justices,  but  might  confine  his  observations 
to  the  recommitment  by  the  circuit  court,  upon  the  Aa- 
beas  corpus. 
\  He  observed  that  the  circuit  court  did  not  reverse 
nor  annul  the  origins^l  proceeding  by  the  magistrates. 
it  only  diminished  the  sum  in  which  bail  shoi^ld  be  re« 
quired^  and  limited  its  duration  to  one  year.  It  passed 
no  new  judgment,  but  merely  remanded  the  prisoner; 
it  heard  no  evidence;  it  was  oot  a  proceeding  de  nopo/ 
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it  gave  BO  judgment;  it  cotivicted  the  prisbhcif  6f  hd  ^^JJJ^* 
ioffence.  He  is,  therefore,  still  detained  under  the  au- 
thority of  the  warrant  of  the  justices;  and  if  that  is 
defective,  there  is  no  just  cause  of  detainer.  But  if 
the  remanding  by  the  circuit  is  to  be  considered  as  a 
new  commitment,  it  is  still  a  commititient  Upon  the  old 
ground ;  and  if  that  was  illegal,  the  order  of  the  cir* 
cuit  coui^  ha&  not  cured  its  illegality^ 

The  Judges  of  this  tourt  were  unaiiiitiously  of  opi- 
nion, that  the  warrant  of  commitment  was  illegal,  foi' 
want  of  stating  some  good  cause  certain^  supported  by 
oath*  If  the  circuit  court  had  proceeded  de  novo^  per- 
haps it  might  have  made  a  difference.  But  this  court 
is  of  opinion,  that  that  coUrt  has  gone  only  upon  the 
proceedings  before  the  justfces.  It  has  gone  so  far  as 
to  correct  two  df  the  errors  cotnmitted,  but  the  rest 
remain.  If  the  prisoner  is  really  a  person  of  ill  fame, 
and  ou^t  to  find  sureties  for  his  good  behaviour,  the 
Justices  may  proceed  de  novo^  and  take  care  that  theif 
proceedings  are  regular. 

The  prisoner  is  discharged* 


*HOPKIRK  V.  BELL.  *  454 

ITHIS  was  a  case  certified  from  the  circuit  court  for  the  treaty  of 
the  fifth  circuit,  and  Virginia  district,  in  chancery  sit- ^^*f^t^|'S 
ting,  in  which  the  opinions  of  the  judges  (^MarshdU^Cki  and  the  UnU 
J.   and  Origin,  Dist.  J.)  wefe  opposed  upon  the  fol-  ^^n^slffe  J^T- 

lowing  question  :  .  ration  of  the 

"  Whether  the  act  of  assembly  of  Virginia  for  the  J*^  "^U^"^?' 
limitation  of  atttons  pleaded  by  the  defendant  was,  gima  upo^ 
under  all  the,  circumstances  stated,  a  bar  to  the  plain-  B«t*'8H  ^^^ 

•  rr»      J  J  r    ■     J    J  •  ^        •  contracted  be- 

tilT  s  demand  founded  on  a  promissory  note  given  on  fore  that  trea- 
the  21^tday  of  August,  177 Z\^  ty.       ^^^^^ 

The  certificate  contained  the  Allowing  state  metit  of  eoiieo^g  olf 
facts  agreed  by  the  parties^  viz.  debu  merely^ 

That  David  Bell,  the  defendant's  testator,  had  con*  'I'^inthe 
aiderable  d^lings  with  the  mercantile  house  of  Alex-  meaning     uf 
ander  Spij^rs,  John  j^owman  &  Co.  (of  which  house  the  ^^  "*  ^l 
Vol.  in*  3  a  *«t. 
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Hqikirk     plaintiff  was  surviving  partner,)  in  the  then  colony  of 
Virginia,  fry  their  factors  who  resided  in  that  colony^  and 
on  the  14th  of  March;  1/68,  gave  his  bond  to  the  com- 
pany for  6^3/.  8*.  11^.  1-2.  conditioned  for  the  pay- 
ment of  316/,  14«.  Sd.  3-4.  on  demand.     That  he  also 
became  farther  indebted  in  a  balance  of  121/.  Os.  4d. 
1-2.  on  open  account  for  dealings  afterwards  had  with 
the  company  by  their  said  factors-    That  on  the  21st 
o^  August,  1773,  Henry  Bell,  the  defendant,  made  his 
writing  or  promissory  note,  under  his  hand,  attested  fajr 
two  witnesses,  in  the  following  words^towit:  '*  I  do 
hereby  acknowledge  myself  to    stand  as  security   to 
Messrs.   Alexander  Spiers,  John  Bowman  &  Co.  of 
Gkisg(^,  for  the  sum  of  four  hundred  and  thirty-seven 
pounds,  fourteen  shillings  and  ten^pence,  current  mo- 
ney of  Virginia,  being  a  debt  due  them  by  my  father^ 
David  Bell.     Given  under  my  hand,  this  twenty-first 
day  of   August,  one  thousand  seven  hundred  and  se- 
venty-three.    I  am  not  to  pay  the  above  till  it  is  con- 


vensient." 


*That  the  said  Alexander  Spiers,  John  Bowman  & 
*  455  (^o*  were,  at  that  time,  British  subjects,  merchants,  re- 
sidents in  Glasgow,  in  the  kingdom  of  Great  Britain, 
and  have  never  been  resident  within  the  limits  of  the 
then  colony,  now  state  of  Virginia,  and  that  James 
Hopkirk,  the  surviving  partner,  now  is,  and  alwajrs  has> 
been,  from  the  time  of  his  birth,  a  British  subject,  re- 
sident in  the  kingdom  of  Great  Britain,  and  was  never 
f^ithin  the  limits  of  the  commonwealth  of  Virginia* 
That  the  company  had  a  factor  or  factors  resident  in 
the  commonwealth  of  Virginia  on  the  21st  of  August, 
1773,  when  the  note  was  given,  and  from  that  time  to 
the  commencement  of  the  American  war,  viz.  on  or 
about  the  first  of  September,  1776.  That  the  company- 
had  neithet'  agent  or  factor  in  this  country,  authorized 
to  collect ,  their  debts,  from  the  commencement  of  the 
war  in  1 776,  until  the  year  1784.  That  on  or  about  the 
10th  cf  September,  1784,  and  ever  since,  an  agent  has 
resided  in  this  commonwealth,  authorized  by  power  of 
attorney,  generally  to  collect  all  debts  due  to  die  com- 
pany in  this  commonwealth*  * 
.  That  by  the  fourth  article  of  the  definitive  treaty  of 
peace,  between  the    United  States  and  his  Briunnlc 


FEBRUARY,  1806.  455 

majesty,  made  on  the  third  of  September,  15^82,v  **  it  is      Hopkikr 
agreed,  that  creditors  on  either  side  shall  meet  with  no       seli. 
lawful  impediment  to  the  recovery  of  the  full  value,  in  .'    / 

sterling  money,  of  all  bona  fide  debts  heretofore  con- 
tracted.*' And  by  the  second  article  of  the  convention 
between  his  Britannic  majesty  and  the  United  States, 
made  on  the  8th  of  January,  1802,  *^the  said'  fourth 
article,"  (of  the  treaty  of  peace,)  *>  so  far  as  respects 
its  future  operation,  is  recognised,  confirmed,  and  de-  ' 

dared  to  be  binding  and  obligatory,"  "  and  the  same 
shall  be  accordingly  obseiVed  with  punctuality  and 
good  faith,  and  so  as  that  the  said  creditors  shall  here- 
after meet  with  no  lawful  impediment  to  the  recovery 
of  the  full  value  in  sterling  money,  of  their  bona  jide 
debts." 

,  That  by  the  acts  of  the  Virginia  assembly,  passed  on 
the  '  ,  and  the  practice  of 

the  courts,  British  creditors,  th^eir  agents,  and  factors, 
were  prevented  from  suing  with  effect  for  their  debts 
in  the  courts  of  this  commonwealth,  from  the 
♦day  of  April,  1774,  until  the  year  1790,  and  that  this         *  4S6 
suit  was  commenced  on  the  4th  of  Jan.  1803. 

By  the  fourth  section  of  the  Virginia  act  of  limita- 
tions, p.  107 •  actions  upon  the  case  on  accounts  are  to 
be  brought  within  five  years  after  the  cause  of  action. 
By  the  twelfth  section  there  is  a  saving  of  persons  be* 
yond  seasti  but  by  the  thirteenth  section  it  is  provided, 
*^  that  all  suits  hereafter  brought  in  the  name  or  names 
of  any  person  or  persons  residing  beyond  the  seas,  or., 
out  of  this  country,  for  the  recovery  of  any  debt  due 
for  goods  actually  sold  and  delivered  her e^  by  his  or  their 
factor  or  factors^  shall  be  commenced  and  prosecuted 
within  the  time  appointed  and  limited  by  this  act  for 
bringing  the  like  suits,  and  not  after,  notwithstanding 
the  saving  herein  before  contained,  to  persons  beyond 
the  seas  at  the  times  their  causes  of  action  ac«:rued." 

C.  Lee^  for  the  plaintifE  The  question  is,  whether 
the  act  of  limitations,  which  had  once  begun  to  run  was 
an  impediment  removed  by  the  treaty  \ 

This  raises  another  question ;  did  the  treaty  of  peace 
repeal  the  laws  of  the  several  states  which  operated  as 
legal  impediments  to  the  recovery  of  British  debts,,  or 
VAsan  act  of  each  state  necessary  for  that  purposed 


456 


♦4S7 


SUPREME  COURT  U.  S. 

It  may  he  conceded  withojiit  injiuy  to  this  case»  ^tmt 
the  act  of  limitations  began  to  run  against  this  dam 
before  the  war,  and  that  the  war  did  not  susp^kid  its 
operation,  but  thai  it  continued  to  run  in  the  same  man-^ 
ner  as  against  a  person  who  is  in  the  country  at  the 
time  the  cause  of  action  accrues,  and  who  goes  beyond 
seas  before  the  limitation  is  complete,  or  against  a  wo- 
man who  was  sole  when  the  cause  oiF  action  accrnedf 
and  who  married  within  the  five  years. 

The  plea  of  limitations  can  defeat  the  remedy  only^ 
The  debt  remains.  &ut  if  the  bar  had  been  cmnplcte, 
yet  it  was  for  ever  removed  by  the  treaty. 

This  was  a  bQtiaJide  debt,  contracted  before  the  trea- 
ty, and  the  act  of  limitations  is  a  legal  impediment  which 
it  is  endeavoured  to  oppose  to  its  recovery.  But  die 
^treaty  says  that  the  creditor  shall  meet  with  no  legal 
impediment;  and  the  constitution  of  the  United  States 
declares  the  treaty  to  be  the  supreme  law  of  the  laa4 
The  act  of  limitations,  therefore,  must  yield  to  the 

trcaty<^^ 

In  the  case  of  Ware  v.  Ifylton,  3  Dal^  199.  this 
court*  upon  very  solemn  argument,  decided,  that  the 
treaty  not  oqly  repealed  all  the  state  laws  which  opera- 
ted as  impediments,  but  nullified  all  acts  done*  and  aO 
rights  acquired,  under  such  laws,  which  tended  to  ob- 
struct the  creditor's  right  of  recovery. 

Similar  adjudications  were  also  made  in  the  cases  of 
Hamilton  v.  Baton,  in  1796,  by  Ch.  J.  Ellsworth  and 
Judge  Sitgreaves,  in  North  Carolina.  Page^v.  PenSe* 
ion,  in  1 793,  by  Chancellor  Wythe,  Wy them's  Reports^ 
127.  and  by  this  court  in  The  State  of  Georgia  v. 
Braihford,  3  DaL  1. 

The  second  article  of  the  convention  of  1802,  be- 
tween the  United  States  and  Great  Britain,  Laws  £7.  S* 
vol.  6.  Appendix,  49.  was  produced  by  the  diiFerence  of 
opinion  at  the  board  of  commissioners  for  carrying  into 
effect  the  sixth  artiple  of  the  treaty  of  1794.  The 
ideas  of  the  United  States,  as  to  the  effect  of  the  treaty 
in  removing  all  impediments  arising  from  legislative 
acts,  are  expressed  in  the  answer  to  Cunningham^^ 
claim,  in  page  51.  of  the  printed  report  of  the  pn>« 
ceedipgs  of  the  board. 

The  basi'i  of  the  convention  was  the  American  con- 
^miction  of  the  sixth  article  of  th^e  treaty  of  1794.   A 


)fin  eiiacnite  that  the 
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Mftier      States,  for  the  district  of  Pennsylvania,  in  the  followiag 

Shsttaek.      ^'^"'^  *  W 

\        *To  die  honourable  Richard  Peters,  Esq.  judge  of 
*  459         the  district  court  <of  the  United  States,  in  and  for  the 
district  of  Pennsylvania. 

The  libel  of  fared  Shattuck,  merchant,  most  respect- 
fully showeth, 

That  your  libellant^  being  a  subject  of  his  majes^ 
the  King  of  Denmark, -some  time  in  or  about  the  be- 
ginning of  the  month  of  May,  in  the  year  of  our 
Lord  1800,  at  St.  Thomas,  one  of  his  said  majesty^s 
West- India  islands,  loaded  a  certain  schooner  or  ves- 
sel called  the  Mercator,  being  an  unarmed  merchant- 
man, fitted  out  at  St.  Thomas  aforesaid,  for  trade  only, 
and  being  then  and  there  bona  ^de  the  property  of 
your  libeUant,  with  a  cargo  of  merchandise,  consisting 
of  provisions,  wines,  and  dry  goods,  for  the  sole  and 
bona  fide  account  of  your  libellant,  said  cargo  amount- 
ing to  13,920  dollars,  or  thereabouts,  on  a  voyage  to 
jfacmel  and  Port  Republican^  in  the  island  of  St*  Dc 
mingo^  which  he  consigned  to  Toussaint  Lucas,  also  a 
Danish  subject,  then  and  there  master  of  the  said 
schooner  Mercator,  who  was  instructed  by  your  libel- 
lant to  dispose  of  the  said  cargo  at  Jacmel  or  Port  Re^ 
publican  aforesaid,  to  the  best  advantage,  for  account 
of  your  libellant,  invest  the  proceeds  in  coffee  of  good 
^  quality,  and  return  thei-ewith  to  the^aid  island  of  St. 

Thomas.  And  your  libellant  further  fiaith,  that  on 
or  about  the  6th  day  of  the  said  month  of  May,  the 
said  Toussaint  Lucas  sailed  in  the  said  schooner  from 
the  said  island  of  St.  Thomas,  upon  the  said  voyage, 
for  jfacmel  and  Port  Republican^  having  on  board  the 
said  cargo,  and  also  a  private  adventure  belonging  to 
the  said  Toussaint  LucaSy  together  with  all  such  neces- 
sary papers  and  documents,  for  ascertaining  the  pro- 
perty and  neutrality  of  the  said  vessel  and  her  cargo, 

'  as  are  usually  carried  by  vessels  belonging  to  Danish 
subjects;  and  proceeded  on  his  said  voyage  until  on.  or 
about  the  14th  day  of  the  said  month  of  May,  when, 

(a)  As  tbcre  are  so  few  forms  of  admiralty  proceedings-  in  Iftrint,  it 
is  hoped  that  a  recital  of  a  considerable  part  of  the  recora  in  this  ease, 
iviU  be  acceptable  to  the  profession  ;  particalarly  as  it  is  not  a  libel  tin  rent, 
but  for  reaiUutio7i  in  value,  for  not  bringing  in  the  vessel  and  cargo  for  ad* 
judication. 

6 
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in  cndcavowing  to  enter  the  said  port  of  Jacmel^  the       *Wey 
said  schooner  Mcrcator  was  met  with  by  a  certain    sKattuek. 

schooner,  called  the  Eicperiment^  a  public  armed  vessel    

belonging  to  the  government  of  the  United  States  of 
America,  and  commanded  by  William  Maley,  a  lieu- 
tenant in  the  navy  of  the  said  United  States,  who  unlaw- 
fully, and  in  violation  of  the  law  of  nations,  took  pos* 
session  of  the  said  schooner  Mcrcator,  and  put  *oi;i  *  460 
board  of  her  a  prizemaster,  and  four  seamen,  who 
carried  the  said  schooner  Mercator,  and  her  cargo,  to 
places  unknown  to  your  libellant.  And  so  it  is,  may  it 
please  your  honour,  that  neither  the  said  William  Ma- 
ley, nor  any  person  or  persons  acting  under  him,  have 
brought  the  said  schooner  Mercator^  or  her  cargo-y  to  k' 
gal  adjudication  in  any  court  of  the  United  States^  ha^ 
ving  admiralty  jurisdiction^ 

To  the  end,  therefore,  that  complete  justice  may  be 
ijone  to  your  libellant  in  the  premises,  may  it  please 
your  honour  to  direct  a  monition  to  issue  out  of  this 
honourable  court,  directed  to  aaid  William  Maley, 
Esq.  commanding  him  forthwith  to  proceed  in  due  form 
in  this  honourable  courts  against  the  said  schooner 
Mercator^  and  her  cargo^  in  order  to  obtain  a  legal  ad- 
judication of  the  same  in  due  course  of  admiralty  pro* 
ceedingSy  or  in  default  thereof  to  appear  before  your 
hondur^  at  such  time  and  place  as  to  your  honour  shall 
seem  fit^  to  answer  your  libellant  in  the  premises,  and 
shotv  cause  why,  by  the  said  honourable  court* s  final 
sentence  andxdecree,  lie  shall  not  be  adjudged  to  make 
restitution  in  value,  and  pay  to  your  libellant  the  whole 
amount  of  his  loss  aforesaid,  with  full  damages  and 
costSy  and  that  such  further  justice  may  be  done  to 
your  libellant  in  the  premises,  as  to  this  honourable 
court  shall  ever  seem  meet,  and  your  libellant  shall 
over  pray,  &c.  ^ 

Peter  S.  Duponceau,  for  the  libellant. 

To  this  libel  Maley  appeared,(a)  and  filed  the  pro- 
test following: 

Xo  the  honourable  Richard  Peters,  Esq.  judge  of 
the  district  court  of  the  United  States,  in  and  for  the 
district  of  Pennsylvania. 

(a>  It  does  not  appear  that  a  monition  issued.    The  app^arwice  of  Mil- 
iey  seema,  by  the  record,  to  have  been  voluntary. 
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l^cr  tl^e  ptoteftt  of  William   Mdey,  Esq.  late  com* 

Shattaok.     mander  of  the  schoooet-  Experiment^  a  public  armed 

..^^    vessel  of  the  United  States  of   America,  appearing 

here  in  courts  to  avoid  all^  and  all  manner  of  cotitempt, 

*  461        contumacy  and  ^default,  under  this,  his  prdtest,  against 

the  libel  filed  by  Jared  Sbattuck,  merchants 

This  protestant,  saving  and  reserving  to  himself  all, 
and  all  manner  of  exception  to  the  manifest  uncertain- 
ties, imperfections  atid  insufficiencies,  in  the  said  libel 
contained,  and  protesting  that  he  ought  not,  in  any 
wise,  to  be  required  to  appear  thereto,  or  to*  proceed 
against  the  schooner  Mercator,  and  her  cargo,  as  is 
therein  prayed^  nevertheless,  for  the  reasons  aforesaid, 
and  as  cause  why  the  said  libel  should  be  dismissed 
without  further  appearance  or  answer,  avers,  proponards 
and  says^ 

That  true  it  is  that  die  said  protestant,  while  com- 
roanding  the  said  schooner  Experiment,  a  public  armed 
vesseUof  the  United  Sutes  of  America,  under  a 
lawful  commission  and  authority  from  the  government 
of  the  said  United  States  of  America,  did,  on  or  about 
the  15th  day  of  May,  1800,  meet  on  the  high  seas,  and 
take  possession  of  the  said  schooner  called  the  Merca- 
tor, in  the  said  libel  mentioned,  and  put  on  board  an 
officer  and  four  seamen.  But  this  protestant  denies 
that  by  so  doing,  he  acted  unlawfully  and  in  violation 
of  the  law  of  nations ;  for  he  avers,  propounds,  and 
says,  that  since  the  passing  of  the  act  of  the  said  United 
States  of  America,  entitled  ^'  An  act  further  to  suspend 
the  commercial  intercourse  between  the  United  States 
and  France,  and  the  dependencies  thereo^'^  and  before 
the  said  15th  day  of  May,  1800,  that  is  to  say#  on  the 
day  of  /     wn  the  year  1799,  the  said 

schooner,  called  the  Mercator,  being  an  American  re- 
gistered vessel,  owned,  hired  and  employed  by  a  person 
or  persons  resident  within  the  said  United  States,  or 
by  citizens  thereof,  resident  elsewhere,  sailed  and  de- 
parted from  the  pprt  of  Baltimore,  within  the  said 
United  States,  and  at  the  time  of  her  being  met  and 
taken  possession  of  by  this  protestant  as  aforesaid,  and 
before  her  return  within  the  said  United  States,  was 
proceeding  directly,  or  from  some  intetmediate  port  or 
place,  to  Jacmel^  a  port  or  place  within  the  ialaad  of 
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St.  Domingo,  wiiKin  the  tefritoiy  or  dependenciefl  of       Matey 
the   French  republic.      And  this   protestant  further    sfaatttick, 
avere,  propounds  and  sayis,   that  at  the  time  of  hh     > 
meeting  and  taking  possession  of  the  said  schooner 
Mercator  as  aforesaid,  she  was  steering  a  direct  course  ' 

for  the  said  port  of  Jacmel^  and  not  for  Port-au-Prince, . 
whereas  the  letter  of  instructions  ♦from  the  said  Jftrcd  *  462 
Shattuck,  the  libellant,  and  all  the  other  papers  exhibit- 
ed to  this  protestant,  by  Toussaint  Lucas,  the  master 
of  the  said  schooner  MercAtor,  or  found  oh  board 
thereof,  falsely,  fraudulently,  and  colourably,  repre-* 
sented  and  declared,  among  other  things,  that  the  said 
schooner  was  bound  on  a  voyage  from  the  island  of 
St.  Thomas  to  Port-au-Prince,  a  place  then  in  the 
power  and  possession  of  the  British  troops,  and  hot 
within  the  territory  or  dependencies  of  the  French  re- 
public. And  this  protestant  further  avers,  propounds, 
and  says,  that  at  the  time  of  his  meeting  and  taking 
possession  qf  the  said  schooner  Mercator  as  aforesaid, 
the  master  thereof  appeared  to  be  a  Frenchman^  (al- 
though this  protestant  has  since  heard,  but  does  not 
adjmit,  that  he  is  an  Italian,)  atid  the  crew  consisted 
chiefly  of  Portuguese  and  Italians,  nor  was  there  then^ 
nor  at  any  time  before,  or  since,  exhibited  to  this  pro^ 
testant,  any  burgher's  brief  or  briefs,  or  other  evidence 
whatsoever,  that  the  said  master,  or  crei/^,  or  any  part^ 
thereof,  had  become  burghers  of  the  said  island  of  St. 
Thomas,  or  were  otherwise  naturalized  subjects  of  the 
King  of  Denmark,  without  which  this  protestant  avefsr, 
that  the  said  master  and  crew  could  not  lawfully  com^- 
maud  and  navigate  a  Danish  vessel,  according  to  the 
laws  and  usages  of  Denmark.  And  this  prdtestant 
further  avers,  propounds,  and  says,  that  the  said  Jared 
Shattuck,  the  libeUant,  alleging  li^mself  to  be  the  owner 
of  the  said  schooner  Mercator,  and  her  cargo,  and  to 
be  a  burgher  of  the  island  of  St.  Thomas,  (neither  of 
which  allegations  is  admitted  by  this  protestant,)  was  % 
bom'  in  the  state  of  Connecticut^  one  of  the  United 
States  aforesaid,  nor  did  it  satisfactorily  appear  to 
this  protestant,  (considering  the  many  other  proofs 
and  causes  of  suspicion  to  the  contrary,)  at  the  time  of 
his  meeting  and  taking  possession  of  the  said  schooner 
Mercator  as  aforesaid,  nor  has  it  so  appeared  at  any 
time  since,  that  the  said  Jared  Shattuck^  the  libellattt. 
Vol.  ni,  3 1 
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MaAey  hz^  bjT  any  lawful  act  of  expatriation,  or  otherwise,  at 
Shattack  ^^^  time,  become  a  subject  or  citizen  of  any  other  go- 
■  ■-'  vemment  or  nation,  and  ceased  to  be  a  citizen  o(  the 
said  United  States,  owing  fidelity  and  allegiance  there- 
unto ;  but  admitting  it  to  be  true  that  the  said  Jared 
Shattuck,  the  libellant,  was  an  inhabitant  of  the  said 
island  of  St  Thomas,  this  protestant  did  then,  and  does 
still,  verily  believe,  that  the  said  Jared  Shattuck  had 
41 462  repaired  to  the  *said  island  of  St.  Thomas,  or  remain- 
ed thercy  for  the  purpose  of  carrying  on  an  illicit  and 
clandestine  commerce  with  ports  and  places  with- 
in the  territory  and  dependencies  of  the  French  repub- 
lic, during  the  hostilities  which  were  then  waged  be-» 
tween  the  United  States,  and  the  French  republic,  and 
also  between  the  King  of  Great  Britain  and  the  said 
French  republic.  And  this  protestant  further  avers, 
propounds,  aiid  says,  that  believing,  from  all  the  ap- 
pearances, circumstances,  and  reasonable  and  just 
causes  of  suspicion,  herein  before  averred  and  pro- 
pounded, touching  the  original  American  character 
of  the  said  schooner  Mercator,  the  voyage  on  which 
she  was  actually  proceeding,  the  f^lse  destination  de- 
clared and'  represented  in  the  said  letter  of  instructions, 
and  other  papers  exhibited  and  found  on  board,  the 
description  of  the  master  and  crew,  and  the  birthplace 
and  original  allegiance  of  the  said  Jared  Shattuck,  the 
libellant,  that  the  said  Sichooner.  Mercator  was  a  re- 
gistered vessel  of  the  said  United  States,  voluntarily 
carried  or  suffered  to  proceed  to  a  French  port  or 
place  as  aforesaid,  and  to  be  employed  as  aforesaid, 
contrary  to  the  intent,  and  in  defiance  of  the  prohibi- 
tions of  the  said  act  of  the  congpress  of  the  United 
States,  entitled  ^^  An  act  further  to  suspend  the  com- 
mercial intercourse  between  the  United  States  and 
France,  and  the  dependencies  thereof.'^  This  protes- 
tant, in  obedience  to  the  said. act  of  congress,  and  to 
his  official  instructions,  (ook  possession  of  the  said 
schooner  as  aforesaid,  wiUi  a  view  to  such, further  ex- 
amination  and  proceedings  as  the^law  of  nations,  and 
the  laws  of  the  United  States,  should  warrant,  justify, 
and  require.  Butthis  protestant  avers,  that  such  pos- 
session was  taken  lawfully,  upon  the  just  and  reasona- 
ble causes,  motives,  an4  designs  aforesaid,  and  with 
the  utmost  care,  caution,  and  solicitude,  that  the  said 
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fechooiier  Mcrcator,  and  her  cargo,  should  thereby  suf-       ^*'^ 
fer  no  injury,  damage,  or  spoliation ;  and  that  the  real    shattuok. 
national  character,  and  the  real  commercial  objects  of    — — ^— • 
the  said  schooner  Mercator,  of  her  pretended  owner^ 
and  of  the  said  master  and  crew,  while  prosecuting  her. 
said  voyage,  should  be  more  fully  examined^  and  satis* 
factorily  ascertained,  without  any  unnecessary  deten- 
tion or  delay,  this  protestant,  at  the  time  of  placing  o)i 
bodrd  of  the  said  schooner  Mercator,  an  officer  and 
'four  seamen  as  aforesaid,  did  not  remove,  nor  ^take     ^ 
therefrom,  the  said  master  and  crew  of  the  said  schoon* 
er  Mercator,  or  any  of  *them,  nor  remove,  take  away,         ♦^SA 
cancel,  or  destroy,  any  of  the  papers  and  documents 
t)f  said  schooner  Mercator,  and  her  cargo,  but*order- 
ed  the  officer,  so  put  on  board  of  the  said  schooner, 
liaving  on  board  her  said  master  and  crew,  and  all  the 
documents  and  papers  of  the  said  schooner  and  cargo, 
to  make  the  best  of  his  way  to  Cape  Francois,  there  to 
deliver  all  his  letters  to  Silas  Talbot,  Esq.  then  com- 
modore and  commander  of  the  public  vessels  of  the  said, 
United  States,  upon  that  station,  and  to  wait  the  or- 
ders of  the  said  Silas  Talbot,  with  express  instructions, 
alsd,  to  pay  particular  attention  to  every  thing  belong- 
ing to  the  said  schooner  Mercator,  and  her  targo,  see- 
ing that  nothing  should  go  to  waste,  and  to  deliver  the 
said  schooner  to  the  said  master  thereof,  if  the  said 
Silas  Talbot,  commodore  and  commander  as  aforesaid, 
should  clear  her.     And  this  respondent  further  avers, 
propounds,  and  says,  that  in  a  short  time,  not  exceed- 
ing the  space  of  six  hours,  or  thereabouts,  after  the 
said   schooner   Mercator   had  parted  from  the  said 
schooner  Experiment^  destined  for  Cape  Francois  as 
aforesaid,  under  the  orders  aforesaid,  the  said  schooner 
Mercator  was  captured  on  the  higKseas,  ias  prize,  by 
a  British  private  armed  vessel  of  war,  called  the  Gene* 
ral  Simcoey  commanded  by  Joseph  Duval,  who  there- 
upon forcibly  took  th&  said  schooner  Mercator,  apd  her 
cargo,  from  and  .Qut  of  the  possession,  care,  custody 
and  control,  as  W^L,  pf  the  said  master  and  crew  of  the 
said  schooner  Mercator,  as  of  the  said  officer  and  men 
•who  had  been  put  on  board  of  her  as  aforesaid,  by  this 
protestant,  and  who  were,  thereupon,  taken^  out  of  and 
removed  from  the  said  schooner  Mercator,  into,  and 
on  board  of  th^  said  British  privateer^  and  the  said 
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Haley  schooncr  MetciUjtor,  and  -her  cargo,  wnt  to  Ike  island  of 
^*  Jamaica,  under  the  charge  of  a  prizems^ster  and  men 
^'^"^  belonging  to  the  said  Pritish  privateer,  widiout  the 
^ent,  connivance,  assistance,  negUgenoe^,  cfr  fault, 
'  whatsoever,  of  this .  protectant,  or  of  the  officer  and 
n^en  whom  be  had  put  on  board  of  the  said  schooner 
Mercator  as  aforesaid,  for  the  causes,  and  with  the 
intentions,  afoi^^said.  And  this  proi;es^t  fiwther 
avers,  propounds,  and  says,  that  the  said  schomier 
Mercator,  and  cargo,  being  so  as  aforesaid  captured* 
on  the  high  seas,  as  prize,  and  sent  to  the  said  islmd 
of  Jan^aioa,  by  the  said  British  privaleer,  a.Hbcl,  in 
due  form  of  law  was  exhibited  and  filed  by  the  said 
captors,  in  the  court  of  viceadmiralty,  lawfully  esta- 
*  465  blished  in  the  *said  island  of  Jamaica,  (being  a  court  of 
competent  j  urisdiction  in  all  matters  of.  priw,)  alleging^ 
and  charging,  that  the  said  schooner  Mercator  and  car- 
go were  the  property  of  France,  or  of  Uie  King  o€ 
Spain,  or  of  some  person  or  persons  being  subjects  of 
France,  or  of  the  King  qf  Spain,  qr  inb^bittng  within 
some  of  the  territories  of  France,  or  of  the  King  of 
Spain,  and  were  good^nd  lawful  prize^  inasmuch  as 
hostility  and  war  then  notoriously  subsisted  between 
die  King  of  Great  Britain,  on  the  one  part^  and  die 
said  French  republic  and- the  King  of  Spain,  on  the 
Q^er  part ;  and  thereupon  the  «ai^  rcaptprs,  in  their 
said  libel,  prayed  that  the. ^id  scbopner  Mercator,  and 
her  cargo,  might  be  adjudged  Is^wful  prize,. and  be  con- 
fiscated and  condemned.  And  thi)»:protestant  further 
avers,  propounds,  and  says,  that,  ;notiiirithstanding  the 
denial  of  the  said  Jared  Shattfiqk,  in  his -said  libel  con- 
tained, he,  the  said  Jared  Shattuck,  i^f^^^ived  speedy 
and  full  notice  that  the  said  schooner  Mercator, '^vid 
her  cargo,  were  captured  as  prize,  and,  sent  into  the  said 
islaiid  of  Jamaica  gs  sdrpresaid,  ^nd  there  priM^cuted 
hy  the  jsaid  capt(»^  as  pi^ize,  ,in  .mgnnerMor^tid  r  and, 
1^erei^on,.a  claim  w^s.e;i:iii^ited,  ai^^^a  defence. nuuk, 
by  and  fbr  the  said  J£U*ed  Shatti^ck,  J(^e  aUkged  ^3A¥ner 
of  the  ^,aid  schooner  M^^Rtqr;  j^^sM^t  x^X^*  And 
upon , bearing. of  the  pgrti^s,  by  their  .respective. advo* 
cates,  ai)4  uppn  e^amiciing  ^M  the  tq^ip'stj^ers  and 
documents,  together  wX4i  c^ber .eyid^9Ke  .and^  {Hroofr  in 
the  jc^im,  the  judge  qf  .tjip  i^iid.^uctiof  xvicencbaaknl- 
tj^  yras  pleiised-tp a^iu^g!^  :f^  dftfir^^^'^tj^hcaaid 
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schooner  Mer^ator,  and  her  general  cargo,  were  good       Male/ 
and  lawful  prize,  and  did  therefore  adjudge,  order^     shattuA. 
and  decree,  that  the  same  be  condemned  and  confiscs^"       - 
ted  to  the  use  of  the  said  captors,  Sec.     From  which 
sentence  the  said  Jared  Shattuck,  the  libellant,  prayed 
leave*  to  appeal,  which  was  granted.     But  this  protes* 
tant  avers,  that  this  appeal  has  not  been^  duly  prosecu- 
ted by  the  said  Jared  Shattuck,  but  has^  been  alto- 
gether waived  and  abandoiled. 

And  this  protestant  further  avers,  &c.  that  at  the 
time  of  th& ^capture  of  the  said  schooner  and  cargo,  by 
the  British  privateer  as  aforesaid,  and  at  the  time  of 
the  libel  and  of  the  condemnation,  and  of  the  appeal  as 
aforesaid,   peace  and  amity  notoriously  subsisted   be-  v 

tween  the  United  States  of  America  and  the  King  of 
Great  Britain  and  the  King  of  Denmark ;  and  also  be- 
tween %he  said  King  of  Great  Britain  and  the  King  of  ^  466 
Denmark,  and  their  respective  citizens  and  subjects; 
and,  therefore,  this  protestant  avers,  that  if  the  allega- 
tions contained  in  the  libel  of  the  said  Jared  Shattuck 
had  been  true,  sentence  of  condemnation  and  confisca- 
tion, as  prize,  could  not,  and  would  not,  have  been  pro- 
nouncefd  as  aforesaid,  against  the  said  schooner  Merca- 
tor,  and  her  cargo,  by  the  said  court  of  viceadmiralty,  ' 
having  competent  jurisdiction  upon  all  matters  of  prize, 
as  aforesaU,  and  therein  proceeding  according  to  the  law 
of  nations  and  the  faith  of  treaties.        .    ' 

Wherefore,  this  protestant  prays  that  the  said  libel 
may  be  dismissed  with  cbsts,  &c. 

A.  J.  Dallas,  for  the  protestant. 

The  replication  of  Shattuck  was  as  follows : 

To  the  honourable  Richard  Peters,  Esq*  judge  of  the 
district  court  of  the  United  States,  in  and  for  the  district 
of  Pennsylvania.  ' 

In  the  case  of  the  schooner  Mercator,  and  her  cargo, 
Toussaira  Lucas^  master. 

The  replication  of  Jared  Shattuck,  late  owner  of  the 
said  schooner  Mercator,  and  her  cargo,  to  the  protest  of 
William  Maky,  E&q.  late  commander  of  the  public 
armed  schooner  of  the  United  States  Experiment. 

This  replicant,  not  confessing  or  acknowledging  any 
<^  the  facts,  matters,  and  things,  by  the  said  William 
]Vf  aley,  in  and  by  his  said  protest  set  forth,  propounded 
and  aUegedy  and  alao  saving  and  reserving  to  hims^f  all. 
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Mrfey  and'  all  manner  of  exception  to  the  manifold  uncertaii!' 
Shattuek.  ^'^^  ^^^  insufficiencies  in  the  said  protest  contained,  and 
'  •  to  the  informality  thereof,  and  protesting"  on  his  part^ 
that  the  said  William  Maley  ought  to  have  appeared 
absolutely  and  not  under  protest,  and  made  direct  answer, 
upon  oath  or  affirmation,  to  the  charges  in  this  replicaat's 
hbel  cbntained,  or  to  so  much  thereof  as  he  has  been  adv]-> 
sed  to  be  material  for  him  to  reply  unto ;  doCh  aver, 
allege,  propound  and  say,  that  this  replicant  vras  bom  ia 
*  467  *the  state  of  Connecticut,  in  the  year  1774^  and  when 
he  was  between  fifteen  and  sixteen  yeai  il[|tC  age,  viz* 
about  the  end  of  1789,  or  beginning  of  1790,  the  United 
States  then  being  at  peace  with  all  the  world,  he  migra- 
ted to  the  island  of  St.  Thomas,  one  of  the  dominions 
of  the  King  of  Denmark  and  Norway,  with  a  view  to 
settle  and  establish  his  permanent  residence  in  that 
island*  That  he  served  his  apprenticeship  there,  with  a 
mercantile  house,  for  about  six  years,  and,  from  his  first 
arrival,  has  constandy  and  permanently  resided,  and  now 
continues  to  reside,  there*  That  on  the  10th  of  April, 
1797,  the  United  States  being  still  at  peace  with  all  the 
world,  he  became  a  naturalized  Danish  subject,  and 
burgher  of  the  said  island,  and  shordy  afterwards  inter- 
married with  an  inhabitant  of  that  place,  by  whom  he 
has  several  children,  all  living  in  that  island*  That  he 
did  acquire,  and  now  holds  real  estate  there,  and  is  there 
permanendy  settled  and  established,  and  carries  on  th^ 
trade  and  business  of  a  merchant* 

The  replication  then  goes  on  to  deny  that,  he  went  or 
remained  there  for  the  purpose  of  illicit  trade*  It  avers, 
that  during  the  war  between  France  and  Great  Britain, 
which  terminated  by  the  treaty  of  Amiens,  he  was 
largely  concerned  in  trade,  at  and  from  St.  Thomas  to 
foreign  ports,  and  had  a  number  of  vessels  navigating 
under  the  Danish  flag  in  the  West-India  seas.  That  se- 
veral of  his  vessels  were  taken  as  well  by  British  as 
French  cruisers,  carried  into  their  respective  islands,  and 
there  acquitted,  and  his  neutral  character,  and  that  of  his 
property,  was  acknowledged  by  the  tribunals  of  both  na- 
dons. 

That  in  May,  1 800,  he  loaded  the  Mercator,  as  men- 
tioned in  his  libel,  and  sent  her  on  a  voyage  to  St.  Do- 
mingo, consigned  to  the  said  Toussaint  Lucas,  who  was 
also  a  6a>icJWe  subject.    That  the  original  destinatiQH 
1 
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of  the  vessel  was  for  Port-au-Prince,  alias  Port  Repub-       M«ftey 
lican,  a  place  then  in  the  power,  and  under  the  dominion     $i,att'uck. 
of  the   negro   General  Toussaint,  not   of   the   British     * 
troops,  as  stated  in  Maley*s  protest.      That  at  that  time 
commerce  was  lawfully  carried  on  between  the  United 
States  and  ports  of  St.  Domingo,  which   were  in  the 
power  of  General  Toussaint.     That  on  the  3d  of  May,         ^  ^i   o 
1800,  he  gave  *  written  instructions  to  Lucas,  to  proceed  ^^® 

with  his  vessel  to  Port-au-Prince,  but  as  she  was  ready 
to  sail,  he  was'  informed  that  the  forces  of  General 
Toussaint  had  taken  Jacmel  from  General  Rigaud,  who 
held  for  the  French  Republic.  That  Jacmel  is  a  port  of 
the  island  of  St.  Domingo,  which  lies  between  the  island 
of  St.  .1  homas  and  Port-au-Prince,  and  is  in  the  way 
between  the  former  and  the  latter.  That  the  distance 
from  Jacmel  to  Port-au-Prince  is  by  land  only  between 
thirty  and  forty  miles,  but  by  sea  upwards  of  one  hun- 
dred leagues.  That  conceiving  it  to  be  advantageous  ta 
try  the  market  at  Jacmel,  before  proceeding  to  Port-au,- 
Prince,  he  gave  verbal  directions  to  Lucas  for  that  pur- 
pose. ,   ' 

It  denies  that  any  thing  false  or  colourable  was  intend- 
ed, and  that  any  of  the  Mercator's  papers  were  false  or 
colourable,  and  that  he  gave  any  orders  to  Lucas  to  deny 
or  conceal  his  intention  of  going  into  Jacmel. 

It  admits,  that  after  the  passage  of  the  act  of  con- 
gress, ^^  further  to  suspendy^  &c.  and  before  the  15th  of  - 
May,  1800,  the  Mercator  was  an  American  registered 
vessel^  owned  by  a  citizen  of  the  United  States,  and 
sailed  from  Baltimore,  but  denies,  that  when  taken  by 
Maley,  she  was  navi|;ating  contrary  to  the  laws  of  the 
United  States. 

It  avers,  that  on  the  26th  of  November,  1799,  he  pur- 
chased her  bona  fide  at  St.  Thomas,   for  the  sum  of 
S,500  dollars,  which  he  had  actually  paid  and  took  a  bill 
of  sale,  which  was  on  board  at  the  time  of  Her  capture*  . 
That  from  the  day  of  purchase  until  her  capture,  he  was 
bona  fide  the  sole  owner,  and  that.n6  other  person  had 
any  interest  in  her  or  her  cargo.     That  almost  the  whole 
shipping  of  the  island  of  St.  Thomas  consists  of  vessels 
built  in  the  United  States,  and  in  the  island  of  Bermuda, 
and  brought  to  the  former  idand  for  sale. 

That  at  the  time  of  her  capture,  the  Mercator  was 
navigated  as  a  bomjide  Danish  vessel,  and  had  on  board 
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Maiejr  every  paper  and  document  which  the  law  reqaired  to 
ShftUnek.  f^ove  her  neutrality ;  and  especially  that  she  had,  1st* 
■  The  king^s  passport,  in  the  usual  form ;  2d.  -The  certi* 
ficate  of  measurement ;  3d.  Her  muster  roll,  or  oficisd 
list  of  her  crew ;  4th.  The  bill  of  sale ;  5th.  The 
*  469  burgher's  *brief  of  her  captain,  Toussaint  Lucas ;  6ifa* 
Her  clearance ;  Tth.  The  invoice  and  bill  of  lading^  of 
her  cargo,  duly  attested,  as  to  the  ownership  and  neu- 
trality thereof ;  8th.  The  captain's  instructions,  or  sailing 
orders  ;  and,  9th.  A  certificate,  upon  oath,  of  several 
respectable  merchants  of  the  island,  attesting  the  hct  of 
Shattuck's  citizenship  and  residence  in  the  island*  That 
the  ctew  consisted  of  eleven  persons,  viz.  the  master, 
the  mate,  seven  seamen,  the  cook  and  ar  boy,  who  were 
all  by  birth  Italian  or  Portuguese.  That  the  master 
was  a  native  of  Leghorn,  in  Tuscany,  was  a  Danish 
subject,  and  had  resided  seVen  years  in  St.  ThoniiB. 
That  very  few  Danish  seamen  are  to  be  had  in  the 
Danish  islands ;  and  that,  except  the  officers  of  govern* 
Inent,  there  are  very  few, Danes  in  the  islands  of  S& 
Thomas  and  SL  Croix,  the  inhabitants  being  chiefly'  nar 
tive  English  and  Americans,  with  some  French  and 
other  foreigners. 

It  denies,  that  by  the  laws  of  Denmark,  a  vessel 
cannot  be  lawfully  navigated  by  others  dian  Danish  or 
naturalized  Danish  sailors,  and  avers,  that  the  crew 
may  be  subjects  of  any  nation  whatever,  provided  Aat 
y  in  time  of  war,  not  more  than  one  third  thereof  be  na- 
tive subjects  of  one  or  other  of  the  belligerent  powers. 
It  denies  that  any  of  the  crew  of ^he  Mercator  were 
subjects  of  any  of  the  belligerent  nations ;  and  that  at 
the  time  of  her  capture,  there  was  any  reasonable  ^ause 
of  suspicion  that  she  was  an  American  vessel  carrying 
on  an  illicit  trade.  It  submits  to  the  court,  whether 
Maley  had  a  right,  by  the  law  of  nations,  to  arrest  a 
vessel  on  the  high  seas,  sailing  under  the  protection  of 
his  Danish  majesty's  royal  passport,  under  pretence  of 
a  violation  of  a  municipal  law  of  the  Ui^ited  States* 

It  suggests  tt^t  Maley  acted  malajide^  and  offers  to 
prove  that  he  was  in  the  habit  of  violating  the  law  of 
nations,  and  the  instructions  of  his  government,  with 
respect  to  neutral  vessels  and  property,  and  that  he  was 
dismissed  from  the  service  of  the  United  States,  prin- 
cipally on  that  account. 
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With  respect  to  the  capture  by  the  British  privateer,       Maiey 
it  admits  that  the  Mercator  was  so  captured,  irhile  un-     shattack. 
der  the  protection  of  the  United  States,  and  their  na-        — 
tional  *^flag,  but  does  not  admit  that  it  was  without  the         ^  470 
connivance  or  fault  of  Maley,  or  the  officer  whom  he 
put  on  board.     It  admits  the  condemnation  as  prize; 
but  avers  that  it  was  the  duty  of  the  officer  and  men  to 
have  resisted  the  capture,  and  to  have  demanded  of 
the  court  of  viceadmiralty,  at  Jamaica,  restitution  of 
the  vessel  and  cargo,  on  the  groupd  that  the  same  had 
been  unlawfully,  and  in  violation  of  the  respect  due  to 
the  national  vessels  of  the  United  States,  and  to  the 
flag  thereof 9  taken  from  the  possessipn,  and  from  un« 
der  the  protection,  of  the  commander  of  one  of  the 
public  vessels  of  war  of  the  United  States. 

It  admits  that  Lucas  filed  a  claim  for  the  vessel  and 
cargo,  before  the  viceadmiralty  court  at  Jamaica,  and 
that  they  were  condemned  as  prize,  but  alleges  that 
the  sentence  of  condemnation  was  contrary  to  the  evi^ 
dence*  It  admits  also  that  an  appeal  was  entered,  and 
exhibits  an  exemplification  of  the  proceedings*  It 
denies  that  Lucas  was  bound  to  exhibit  a  claim,  or  to 
appeal  from  the  condemnation,  and  that  Shattuck  was 
bound  to  prosecute  the  appeal,  but  avers  that  the 
whole  should  have  been  done  by  or  in  behalf  of  the 
United  States,  to  whom  alone  die  vessel  and  cargo 
would  legally  have  been  restored,  as  having  been  taken 
from  their  possession,  and  from  under  their  protection. 

It  avers  that  Shattuck,  as  soon  as  he  received  notice 
of  the  capture  and  condemnation,  gave  information 
thereof  to  the  governor-general  of  the  Danish  West- 
India  islands,  and  to  Richard  Soderstrom,  charged  with 
the  consular  functions  for  the  King  of  Denmark,  in  the 
Uniied  States,  who  communicated  the  information, 
without  loss  of  time,  to  the  government  of  the.  United 
States,  and  claimed  reparation.  That  the  government 
of  the  United  States  expressed  a  wish  that  the  appeal 
shouldk  be  prosecuted,  in  compliance  with  which  Shat- 
tuck, without  delay,  forwarded  the  necessary  papers  to 
England ;  but.  when  they  arrived,  he  was  informed  by 
his  proctors  diat  it  was  useless  to  prosecute  the  appeal, 
because  the  prizemoney  had  been  distributed,  and  the 
prize  agtrnt  had  died  insolvent* 
Vol.  lU.  dK 
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^^'^  ^f^It  denies  that  the  vessel  and  cargo  would  not  have 

Shattock.     been  condemned  if  they  had  been  really  and  bonajide 
^         neutral  property,  and  avers,  that  they  really  were  such 
as  stated  in  his  libel,  and  does  not  admit  that  he  is  pre- 
cluded by  the  sentence  of  the  court  of  viceadmiralty 
of  Jamaica  from  showing  the  same. 

It  concludes,  ^^  that  for  aught  that  has  been  said  and 
alleged  by  the  said  William  Maley,  in  hb  protest 
aforesaid,  this  replicant  ought  not  to  be  precluded  from 
obtaining  the  benefit  of  the  prayer  of  his  said  libel; 
he  therefore  prays,  that  the  said  William  Maley  may, 
by  the  interlocutory  decree  of  this  honourable  court, 
be  ordered  to  appear  absolutely^  and  without  protesty 
before  your  honour,  so  that  further  justice  may  be 
done  by  this  honourable  court  in  the  premises,  as  to 
right  shall  appertain." 

(Signed)  Jared  Shattuck.  . 

Jared  Shattuck,  being  duly  sworn  according  to  law, 
on  his  oath  doth  say,  that  all*  and  singular  the  facts, 
matters  and  things,  by  him  in  the  foregoing  replicadon 
stated,  as  far  as  they  relate  to  his  own  acts,  and  mat- 
ters within  his  own  knowledge,  are  true ;  and  inasmuch 
as  the  same  relate  to  the  acts  of  others,  he  verily  be- 
lieves them  to  be  true. 

(Signed)  Jared  Shattu6k« 

Sworn  before  me  the  26th  of  May,  1804. 

(Signed)  Richard  Peters.^ 

The  rejoinder  of  Maley  was  as  follows : 
This  rejoinant  saving  and  reserving  to  himself  all, 
and  all  manner  of  exception  to  the  manifold  uncertain- 
ties and  insufficiencies  in  the  said  replication  contained, 
and  not  confessing  or  acknowledging  any  of  the  facts, 
matters  and  things  by  the  said  Jared  Shattuck  in  and 
by  his  said  replication  set  forth  and  alleged,  but  deny- 
ing the  same,  saith,  that  the  facts  in  this  rejoinam's 
protest  set  forth,  are  true  and  sufficient  to  excuse  him 
♦  472        *from  further  appearance  and  answer  to  the  Kbel  of  Ac 
said  Jared  Shattuck. 
(Signed) 

A.  J.  Dallas,  for  William  Malet.* 

Whereupon  it  was  adjudged,  ordered  and  decreed) 
that  the  libel  be  dismissed  with  costs. 
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S'rom  which  decree  Sh  attack  appealed  to  the  circuit      ^^^^ 

Upon  the  appeal,  the  circuit  court(a)  being  of  opi-  -— — — 
nion  that  the  appellant  was  entitled  to  restitution,  with 
damages  and  costs,  reversed  the  decree  of  the  district 
court,  overruled  and  rejected  the  protest  of  Maley,  and 
ordered  him  to  appear  absolutely  without  protest,  be*- 
fore  the  district  court,  to  whom  the  cause  was  remitted 
for  further  proceedings* 

In  the  district 'court,  upon  the  remission  of  the  cause, 
the  following  entry  was  made  : 

And  now,  to  wit,  this  9th  day  of  August,  1805,  the 
said  William  Maley,  by  Alexander  James  Dallas,  his 
proctor  aforesaid,  having  appeared  absolutely  as,  afore- 
said,  comes  here  into  court,  and  for  answer  to  the  libel 
of  the  said  Jared  Shattuck,  propounds  and  says,  that 
the  facts  by  this  respondent  in  his  said  protest  set  forth  • 
are  true,  and  to  the  intent  that  justice  may  be  done  in 
the  premisc^s,  this  respondent  prays  that  the  said  Jared 
Shattuck  may  be  called  upon  to  declare,  on  his  solemn 
oath,  to  whom^  and  when,  and  in  what  manner,  he  paid 
for  the  said  vessel  called  the  Mercator,  and  whether 
the  original  American  owner  hath  any  interest  therein, 
or  in  the  restitution  in  value,  by  the  said  libel  prayed 
for ;  and  whether  any  correspondence,  and  what,  took 
place  between  the  said  Jared  Shattuck  and  the  captain 
of  the  said  vessel,  or  any  other  person,  after  she  was 
carried  into  Jamaica;  and  whether  any  correspondence, 
*and  what,  took  place  between  the  said  Jared  Shattuck         m  473 
and  any  persons,  and  whom,  relative  to  the  prosecution 
of  an  appeal  from  the  decree  of  condemnation  in  Ja- 
maica ;.  and  whether  the  said  Jared  Shattuck  made  any^ 
and  what  application,  and  when,  to  the  American  go- 
vernment, relative  to  the  capture  of  the  said  vessel  by 
this  respondient,  as  aforesaid,  &c. 

A.  J.  Dallas,  for  the  respondent. 

And  thereupon  the  said  Jjsired  Shattuck,  under  all 
legal  protestations  and  reservations,  for  replication  to 
the  answer  of  William  Maley,  alx)ve  mentioned,  saith, 
that  all  and  singular  the  facts,  matters  and  things  by 
him  this  replicant  in  his  libel,  and  in  his  replication  to 
the  -answer  under  protest-  of  the  said  William  Maley, 

(a)  Hotden.bj  Jadge  Wa«bingtOD,  in  May,  18Q9* 
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**^«y      filed  in  this  honourable  court,  are  true.      Without  this, 
Shftttuok.     that  the  facts  by  the  said  respondent,  in  his  said  answer 
■  under  protest  set  forth,  are  true. 

He,  therefore,  humMy  prays,  that  this  honourable 
court,  by  its  final  decree  in  this  cause,  will  be  pleased  , 
to  order,  adjudge  and  decree,  that  the  said  defendant, 
William  Maley,  make  restitution  to  this  replicant  of  the 
value  of  the  schooner   Mercator,  her  rigging,  tackle, 
apparel,  &c.  and  of  her  cargo  at  the  time  of  her  cap- 
ture by  the  United  States'  armed  schooner  Experiment, 
under  the  command  of  the  said  respondent ;  and  that 
the  said  respondent  pay  to  the  said  replicant  the  amount 
of  the  damages  by  him  suffered,  by  reason  and  in  con- 
sequence of  the  capture  and  loss  of  the  saud  schooner 
Mercator,  and  her  cargo ;  the  said  value  and  damages 
to  be  inquired  of,  estimated  and  reported,  to  this  ho- 
nourable court  by  the  clerk,  taking  to  his  assistance  two 
merchants,  in  the  usual  form ;  and  that  the  said  respond- 
ent pay  the  costs  of  this  suit,  &c. 

Peter  S.  Duponceau,  proctor  for  libellant. 
The  clerk  having  returned  an  estimate  of  the  value 
and  damages,  amounting  to  41,658  dollars  and  67  cents, 
Maley  filed  the  following  exceptions  to  that  report. 
♦  474  *1^  That  the  respondent  is  charged  with  the  expense 

of  papers  and  outfits,  advances  to  mariners,  provisions 
and  stores  for  the  voyage,  and  labour  of  sailors  before 
the  shipping. 

2.  With  the  certificate  of  neutrality  of  property, 
duties  at  St.  Thomas,  commission  on  shipping  the  cargo, 
and  insurance,  without  proof  that  any  insurance  was 
actually  paid. 

3.  With  expenses  at  Jamaica,  and  for  copies  of  die 
proceedings  in  the  court  of  admiralty,  and  of  the  appeal 
papers. 

4.  With  expenses  of  Mr.  Soderstrom. 

5.  With  too  much  interest. 

6.  That  there  was  no  proof  of  the  actual  price  of  the 
schooner  other  than  the  biU  of  sale  on  board. 

7.  That  there  was  no  proof  of  the  value  of  the  cargo 
other  than  the  invoice  on  board. 

In  the  district  court  judgment  was  entered,  by  con- 
sent, in  favour  of  the  libellant,  for  the  amount  reported 
by  the  clerk,  saving  all  exceptions  upon  the  appeaL  ' 


FEBRUARY,  1»06^  474 

la  the  circuit  court  the  foUoii^ing  answer  of  Shattuck      Maiej 
id  the  exceptions  to  the  report  of  the  clerk  was  filed.  shattucfc 

To  the  first  exception  he  answers,  that  these  expen*-  ■■ 

ditures  of  outfits,  &c.  made  after  the  purchase,  and 
after  the  sailing  of  the  vessel,  increased  the  value  there-* 
of,  and  are  properly  charged  as  a  part  of  the  said  value. 
The  same  were  allowed  in  the  case  of  the  Charming 
Betsey;  confirmed  by  a  decree  of  this  court,  (the  circuit 
court,)  and  not  appealed  from. 

2d.  To  the  second  exception  he  answers, 

*1.  As  to  the  insurance,  that  it  is  a  regular  mercantile  *  475 
charge,  the  owner  being  considered  as  his  own  insuren 
That  it  is  generally  admitted  in  mercantile  accounts. 
That  it  is  peculiarly  admissible  in  the  case  of  an  unjust 
capture  like  the  present,  however  it  might  be  in  a  case 
of  lawful  capture,  or  capture  with  sufficient  probable 
cause. 

2.-  The  commission  on  shipping  is  also  a  regular 
mercantile  charge ;  the  said  commission,  the  duties  of 
exportation  paid  at  St.'  Thomas,  and  the  certificate  of 
neutrality,  would  have  been  charged  on  the  goods,  hacl 
the  vessel  arrived  at  the  port  of  her  destination.  The 
present  being  a  ca^e  of  unjust  capture,  the  respondent 
conceives  that  the  commissioners  would  have  been  jus- 
tified in  allowing  to  him  all  the  foss  of  posszbk  profit^ 
and  to  have  taken  into  view  the  profit  which  he  could 
have  made,  had  the  vessel  arrived  at  the  port  of  her 
destination,  whereas  they  have  only  indemnified  him  for 
his  actual  losses,  and  he  conceives  that  he  ought  not  to 
be  debarred  from  any  part  of  his  said  indemnity. 

3d.  To  the  third  and  fourth  exceptions  he  answers, 
that  the  said  expenses  are  reasonable,  and  the  like  were 
allowed  and  confirmed  in  the  case  of  the  Charming 
Betsey. 

4th.  To  the  fifth  he  answers,  that  the  interest  is  not 
overcharged* 

5th.  To  the  sixth  and  seventh  he  answers,  that  the 
evidence  of  the  papers  found  pn  board  is  sufficient  in 
law,  in  prize  causes, ,  unless  contradicted  by  other  evi- 
dence. That  it  is  confirmed  in  this  case  by  the  oath  of 
the  party,  contained  in  the  pleadings  in  this  cause*  And 
as  to  the  ship,  is  ^ain  confirmed  by  the  oath  of  the 
same  party^  taken  a  second  time  on  special  interrogato- 
ries of  the  ajppellant,  William  JMEaley* 
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Maicy  The  answer  of  Shattuck,  upon  oath,  to  the  several  m- 

Siuuaok.     terrogatories  contained  in  the  answer  of  Maley  to  the 
'     libel,  stated,  that  he  purchased  the  schooner  Mercator 
at  St.  Thomas,  on  the  26th  of  November,  1/99,  of  one 
John  Liddel,  of  Baltimore,  for  the  sum  of  8,500  dol- 
♦476       'lars,  ♦which,  at  the  time  of  purchase,  he  actually  and 
bona  fide  paid  to  the  said  John  Liddel,  in  Spanish  milled 
dollars.     That  the  original  owner  has  not  at  present, 
nor  has  had  at  any  time  since  the  purchase  thereof  hy 
the  respondent,  directly  or  indirectly,  hy  way  of  trusty 
cover,   or  otherwise,   any  interest  therein,  nor  in  the 
restitution  in  value,  or  damages  prayed  for  in  the  libel. 
That  to  the  best  of  his  recollection,  the  said  schooner 
was  taken  by  the  British  privateer  on  the  15th  of  May, 
1800,   was  carried   into,   and  arrived  at  Jamaica,  and 
libelled  on  the"  23d  of  the  same  month,  and  condemned 
as  lawful  prize  on  the  28th  of  June  following.    That 
the  respondent  was  informed  of  the  capture  by  a  letter 
from  Lucas,  and  that  Dick,  M ^Call  &  Co»  had  taken 
the  necessary  steps  to  defend  the  property.      That  he 
was  informed  afterwards,  by  the  arrival  of  a  Mr.  Grigg, 
in  the  beginning  of  August,  1800,  that  the  schooner  was 
condemned,  and  that  an  appeal  had  .been  entered.    That 
the  respondent  had  no  opportunity  of  writing  to  Lucas 
during  the  trial.     That  immediately  upon  receiving  no- 
tice of  the  condemnation,  he  applied  tothe  con^mandant* 
general  of  the  Danish  West-India  islands  to  use  his  en- 
deavours to  obtain  reparation  from  the  American  go- 
vemnient,  to   which  he  received  an  answer,  (which  is 
lost,)  together  with  a  letter  for  the  secretary  of  state  of 
the  United  States,  which  he  forwarded. 

That  beingK- advised  that  the  United  States  were  the 
proper  party  to  prosecute  the  appeal,  and  fearing  that 
his  further  interference  might  prove  prejudicial  tu  his 
interest,  he  did  not  prosecute  the  appeal  until  he  received 
from  Mr.  Soderstrom  a  copy  of  a  letter  from  the  secre- 
tary of  state  of  the  United  States,  to  hini,  dated  the 
26th  of  November,  1800,  by  which  he  understood  that 
the  government  of  the  United  States  wished  him  to 
prosecute  his  appeal,  in  consequence  of  which  he  wrote 
'  for  that  purpose  to  his  correspondents  in  London,  by 
whom  he  was  informed  that  they  had  taken  the  neces- 
sary steps  to  procure  a  reversal  of  the  decree  of  condem- 
nation ;  but  that  in  the  mean  time  the  proceeds  of  the 
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sales  of  the  prize  had  be<:n  paid  to  the  prize  captain^       Maiey 
who  had  died  insolvent,  so  that  no  redress  was  finally  ^• 

had  Shattuck. 

*On  the  29th  of  January,  1806,  the  circuit  court         *477 
affirmed  the  sentence  of  the  district  court,  except  as  to 
the  first  and  second  items  in  the  report  of  the  clerk,  and 
decreed  restitution  of  the  value  and  damages,  amount* 
ing  to  33,244  dollars  and  6/  cents,  and  coats. 

From  this  sentence  Maley  appealed  to  this  court. 

The  libellant  also  appealed  as  to  so  much  of  the 
sentence  as  disallowed  those  two  items  of  the  clerk's 
report. 

Brecienridge^  {Attorneys-General^  for  the  appellant^ 
and  Harper<i  Key  and  Martin^  for  the  appellee. 

Argument^or  the  appellarU* 

Two  grounds  were  taken  by  the  attorney-general : 

Ist.  That  Maley  had  committed  no  act  mala  Jide^ 
but  was  in  the  performance  pf  an  authorized  public 
duty,  and  was  therefore  justified. 

2d.  That  the  claim  to  reparation  is  without  merit, 
and  without  law. 

1.  The  act  being  done  in  the  ex^ecution  of  a  public 
duty,  cannot,  in  our  courts,  be  considered  as  done  mala 
fide* 

It  was  the  policf  of  the  times  to  prevent  our  citizens, 
whether  resident  here  or  abroad,  from  trading  directly 
or  indirectly  with  the  French ;  and  that  policy  ought  to 
be  kept  in  view  when  the  several  acts  of  congress  on 
this  subject  arle  under  consideration.  These  acts  are 
in  vol.  4.  p.  129.  June  13th,  1798,  and  p.  244.  9th  Feb* 
1799,  and  vol.  5.  p.  15.  2rth  Feb.  1800.  These  laws^ 
being. all  in  pari  materia^  are  to  betaken  into  one  view,* 
and  although  some  of  them  had  expired,  yet  it  is  pro- 
per that  they  should  be  considered  when  deciding  upon 
the  construction  of  subsequent  statutes  on  the  same 
subject.  ^ 

All  the  acts  went  successively  to  cut  off  the  inter- 
course more  ejfectually.  The  fifth  section  of  the  act  of 
February,  ^^1799,  authorizes  the  president  to  give  in*  4l^4,7S 
structions  to  the  commanders  of  the  public  armed  ships 
to  stop^  examine  and  send  in  ships  suspected.  Vol.  4.  p. 
247*  This  was  going  a  step  further  than  the  act  of 
June,  1798,  which  did  not  authorize  any  such  instruc- 
tions. 
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M«iej  The  att  of  Feb.  1800,  (vol.  5.  p.   15.)  goes  furtkcr 

Shattoek.    *^^*'»  *"^  extends  the  prohibition  of  intercourse  to  cm- 

-JL^     zens  of  the  United  States  residing  abroad;   and  ex* 

pressly  prohibits  the  Island  of  Hispaniola^  excepting 

such  ports  as  should  be  excepted  by  the  proclamation 

of  the  president. 

Under  the  act  of  -1799,  the  president  caused   the 
instructionsCfl)  of  12th  of  March,  1799,  to  be  issued  to 
the  commanders  of  the  public  armed  vessels   of  the 
United  States,  by  which  their  attention  wzs  particulskrljr 
called  to  the  practice  of  covering  the  Illicit  trade  under 
the  Danish  flag.     The  direction  not  to  injure  or  ^Ka- 
rasB  the  fair,  neutral  commerce,  implies  a  right  to  stop 
and  examine;  and   if,  upon  such  examination,  they 
should  have  reasonable  cause  to  suspect  that  the  vessel 
was  engaged  in  violating  the  law,  the  instructions,  as 
well  as  the  laW,  required  them  to  seize  and  send  her  in 
for  adjudicatipn.     There  was,  therefore,  a  clear  right 
(at  least  a  right  which  our  courts  cannot  deny)  to  de- 
tain the  vessel  a  reasonable  time  for  examination,  and  if 
it  was  a  doubtful  case,  io  send  her  for  further  exami- 
nation to  the  commanding  officer  on  that  station. 

That  there  was,  probable  cause  sufficient  to  justify 
such  a  measure,  (however  it  might  be  in  a  case  of  ac- 
tual seizure,  and  sending  in  for  adjudication,)  can  scarce- 
ly be  doubted.  ♦ 

1.  Shattuck  was  a  native  American  citizen,  resident 
in  a  place  respected  by  our  government.  The  certifi- 
cate of  the  merchants  of  St.  Thomas,  respecting  his 
hurehership,  naturally  led  to  suspicion.  It  appears, *by 
the  letters  in  the  record,  that  although  his  neutrality  had 
heen  respected  in  Tortola,  yet  it  had  not  been  resj^ct- 
ed  in  Jamaica. 
*  479  *2,  The  vessel  was  known  to  have  been  built  in  the 

United  States,  and  to  have  lately  belonged  to  Anterican 
citizens.  She  had  sailed  from  Baltimore  after  the  pass- 
ing of  the  act  of  congress. 

3.  1  he  ship's  papers  showed  her  destination  to  be  to 
PorUau'Prince^  a  place  not  prohibited ;  but  she  was 
stopped  as  she  was  entering  Jacmel^  a  forbidden  pent. 

An  attempt  is  made  to  account  for  this,  by  verbal  or- 

{a)   See  these  inetruetieiit  at  length,  cited  in  the  case  of  Barremt  t. 
IdUldM  2  Cfanchy  171. 
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d^rs,  hut  there;  is  no  prqof  of  them ;  anci  it  does  njpt  ^p-      ^»ley 
pear  that  Lieut.  Maley  was  informed  of  such  orders  at     shaitiick. 
the  time  of  the  detention,  nor  of  the  fact  tjbat  Tous^nt    — — 
had  ppsaession  o{  the  place. 

^ut;  if  Maley  had  known  of  the  verbal  orders,  the 
rea39in  assigned  by  Shattuc||:  for  thoae  orders,  was,  i^ 
itself,  a  strong  ground  of  suspicion.  The  reason  was, 
that  he  had  heard  that  Toussainf  had  possession  of 
yacmeh  If  tjtie  vessel  and  cargo  were  bona  Jide  Da- 
nish property,  he  might,  with  equal  safety,  have  traded 
there  while  the  place  was  in  possession  of  Rigdud^  as 
while  in  that  of  Toussatht*  Ihe  reason  could  only  ap- 
ply to  American  property,  upon  the  presumption  that 
the  United  States  would  take  off  the  prohibition,  when 
it  should  be  known  that  Jacmel  was  no  longer  under  the 
acknowledged  jurisdiction  of  France. 

4.  All  the  material  papers  were  not  produced.     The 
master  did  not  produce  his  burgher's  brief,  showing 
■him  to  be  a  Danish  subject;  and  a  Danisl^  vesj^el  can- 
not lawfully  sail,  but  under  a  Danish  m^at^r. 

The  attestation  of  his  burgher's  brief  is  d^ted  long 
after  ^he  vessel  was  stqpped* 

It  must  be  remembered,  that  Maley  did  i^ot  ^412:^  the 
vessel  a?  a  prize,  or  as  a  forfeiture,  but  only  d^tain/^t^ 
h^er  for  fi^rther  examii^tion.  The  question,  therefore., 
|&  not  whether  the£re  was  probable  clause  of  seizt^e^  but 
probable  cai^se  for  further  eocamination. 

The  master  was  not  dispossessed  of  his  vessel ;  none 
^f  the  crew  were  taken  ovit  5  her  papers  were  not  re- 
Igpved ;  no;  violeape  pr  outrage  was  committed^  9\]it 
# while  detained  for  ftirtfaer  examination,  the  vessel  wa^s  #  4gQ 
B^i^ed  by  a  stronger  l^^d,  and  carried  aw^y  by  a  aupe- 
riiPiT  forc^. 

(f  it  be  obg^^cted  tlia^t  no  resistance  was  made  ;  it  is 
j^Q§^ered  t)ia<t  none  cpuld  be  ipade.  The  vessel  iii^as 
i^t  aT^^d  f  ^nd  the  o^icer  was  bound  by  hisf  instruct 
^5>n^,  to  permit  the  right  of  search  by  all  the  belliger^nl^s 
«isQep.t  Franqe. 

Jf  it  be  s?}d  th^t  Maley  ought  to  lia,ve  claimed  the 
y^ft^el  in  JaiAaica ;  the  ^ps^er  is,  that  he  had  no  right 
t9  sel^.e,  unless  it  wa3  really  an  American  vessel.  If 
she  was  a  fair  neutral,  Shattuck's  claim  must  prevail* 

{fshjs  w<9ft  9ta  Ameman  vessel  she  W011I4  nojt  be  con- 

Vojt..  in.  SL 
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Mtiey      demned;  if  she  was  any  thing  else,  he  was  not  ich 
Shatiiack.    terested. 

"  "  ■  '  Maley's  possession,  therefore,  was  lawful  and  hna 

Jlde*  If  a  loss  has  happened,  it  has  been  produced  by 
the  vis  major  of  another,  to  whom  the  injured  par^ 
ought  to  look  for  reparation.  4  I^ob.  284.  Maley's  pos- 
session being  bonajidey  he  cannot  be  answerable  for  the 
7nala  fide  act  of  another. 

He  detained  the  vessel  only  six  hour^;  and  she  was 
sailing  towards  Port-au-Prince^  the  ostensible  place  of 
her  destination,  when  captured  by  the  British  ship  of 
war. 

Even  if  Maley  was  mistaken,  but  acted  with  good 
faith,  he  is  not  answerable  for  the  loss.  1  Rob»  18.  The 
Betsey. 

That  was  an  American  ship  and  cargo,  taken  by  the 
English  at  the  capture  of  Guadaloupey  in  April,  1794; 
and  retaken  by  the  French^  in  June  following.  The 
American  claimants  libelled  the  English  captors  for 
restitution  in  value.  The  captors  defended  themselves 
by  an  allegation  that  the  ship  had  broken  the  blockade* 

Sir  William  Scott,  after  deciding  that  there  was  no 
defence,  on  the  ground  of  breach  of  blockade,  stated  the 
question  to  be,  whether  the  original  captors  were  ex- 
onerated of  their  responsibility  to  the  Ameficaa  cUum- 
*  481  ants.  *'*  It  is  to  be  observed,"  says  he, "  that  atthetime 
of  recapture  America  was  a  neutral  country,  and  in 
amity  with  France*  I  premise  this  fact  as  an  important 
circumstance  in  one  part  of  the  case  ;  but  the  principal 
points  for  our  consideration  are,  whether  the  possession 
of  the  original  captors  was,  in  its  commencement,  a 
legal  bona  fide  possession  ?  And,  2d.  whether  .such 
a  possession,  being  just  in  its  commencement,  became 
^  afterwards,  by  any  subsequent  conduct  of  the  captors, 
tortious  and  illegal?  For  on  both  these  points  the  law 
is  clear,  that  a  bona  fide  possessor  is  n9t  responsible  Jbr 
casualties  ;  but  that  he  may,  by  subsequent  misconduct^ 
forfeit  the  protection  of  his  fair  title,  and  render  himseff 
liable  to  be  considered  as  a  trespasser  from  the  beginning* 
This  is  the  law,  not  of  this  court  only,  but  of  all  courts, 
arid  one  of  the  first  principles  of  universal  jurispru- 
dence.'*^ 

He  then  notices  two  cases  very  much  in  point:  "  The 
Nicholas  and  Jan  was  one  of  several  De/^c^A  ships  taken 
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ait  Si.  EustatkiSf  and  sent  home j  under  convoy,  to^n*       Maiey 
g-iandf  for  adjudication.     In  the  mouth  of  the  channel    shattuolu 

they  were  retaken  by  the  French  fleet.  There  was  much    — 

neutral  property  on  boards  sujfficientiy  documented^^  and 
a  demand  of  restitution,  in  value,  was  made  by  the 
neutral  owners,  on  the  first  captors.  One  of  the 
grounds  of  the  demand  was,  that  the  captors  had  wi/- 
fully  exposed  the  property  to  danger  by. bringing  it 
home,  when  they  might  have  resorted  to  the  admiralty 
courts,  in  the  West  indies;  but  on  this  point  the  court 
was  of  opinion,  that  under  all  the  circumstances,  they^ 
had  not  exceeded  the  discretion  necessarily  intrusted 
to  them  by  the  nature  of  their  command. 

It  was  also  urged  against  the  claimants  in  that  case,  ^ 
that  since  the  property  had  been  retaken  by  their  allies^ 
they  had  a  right  to  demand  restitution  in  specie  from 
them;  and  on  those  grounds  the  English  courts  reject- 
ed their  claims. 

The  other  case  which  he  cites,  The  Hendrick  and 
Jacobs  is  still  more  like  the  present.     A  Hamburghese 
.  ship  was  erroneously  taken  as  Dutch^  and  retaken  by  a 
French  privateer,  and  was  lost  going  into  Nantz* 

*On  demand  for  restitution,  against  the  British  cap-  *  482 
tor,  the  lords  of  appeal  decided,  that  as  it  was  a  sei- 
zure made  on  unjustifiable  grounds,  the  owners  were 
entitled  to  restitution  from  some  quarter ;  that  as  the 
French  recaptor  had  a  justifiable  possession,  under 
prize  taken  from  his  enemy ^  he  was  not  responsible  for 
the  accident  that  had  befallen  the  property  in  his  hands. 
That  if  the  property  had  been  saved  indeed^  the  claim- 
ant mi^st  have  looked  for  redress  to  the  justice  of  his 
ally,  the  French;  but  since  that  claim  was  absolutely 
extinguished,  by  the  loss  of  the  goodsj  the  proprietor 
was  entitled  ^to  indemnification  from  the  original  cap-  * 
tor.  ' 

After  citing  these  authorities,  Sir  W.  Scott  inquires, 
whether,  in  the  case  then  before  him,  the  original  sei- 
zure was  so  wrongful  as  to  induce  that  strict  responsi- 
bility, which  attaches  to  a  tortious  and  unjustifiable  pos- 
session. 

He  then  states  some  grounds  of  suspicion  which 
might  have  appeared  to  the  captors,  as  to  the  fairness  of 
the  neutrality,  and  proceeds  to  inquire  whether  any 
conduct  of  the  Qaptprs,  after  the  first  seizure,  had  ren- 
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«hittuck.    this  poinV'  ft&y^  h^,  *^  I  luust  dj»tiift%  ky  k  AwM^ 

•i ■    ^diift  \ht  frregdUtrities,  to  f»^4i«e%  this 'dTett,  flram  ln>re 

bebn  si^ch  as  Irdutd  Jr^^l/y  previttt  te«Citiiitioh  by  th« 
fVedich.  If  fliidi  a  ^ase  covdd  tie  supiponedi  I  will  ftd- 
liSt  itictt  Mighc  tiifcli  be  Jubt  j^i-ounds  tot  rt9ormfg  to 
the  Briikfh  ^apicor  f6r  indemnificaiiofif  b^t  till  thia  ia 
jn-ovcfdf  lAtf  retpomiibiiity  which  'HeB  en  ^tfci^ots  to  r^ 
litore  the  property  of  MkH  and  neutrak,  ^tiU  bt  hM  by 
these  c&Urts  to  ekoHjsfate  the  original  captcfif/*  In  the 
c<jficlusid&  of  Mfs  opii^oii,  ht  i^ay^,  *^  If  the  tieutl^l  liaa 
auatamed  atiy  itijxxry^  k  proceeds  tktt  from  tile  Btiti9h^ 
but  from  the  t'risnchi  and  there  is  tad  reason  diat  £it- 
iiah  captora  should  pky  for  French  faijustiee.^' 

So  ^e  Bay  ki  oat-  case,  thete  Ss  tio  teasoA  tikat  the 
Aitei4can  t^c^r,  If  ho  tiierely  stopped  the  vessel  for 
ezaminatiOfk,  lihould  |)ay  for  Bt^sh  i^s'tSce. 

2.  That  the  claim  to  reparation  is  without  ttiait,  a^d 
without  la^. 
*  483  ^hattttdk  was  himself  the  cause  of  the  sinprdMs 

xircuihstaiates  which  kd  to  the  detetatiott  bf  &e  vesad 
by  Mftley,  who  WOuld  hkve  been  gi^tcy  Of  ft  nbgleift  of 
I  duty,  and  disobedience  of  ordet%,  ^  he  had  doae  other- 
wise than  he  did*  Thc^e  Was  'no  im{m>per  condact  oti 
his  behalf,  and  the  whole  detection  was  only  feat  homra. 
The  British  were  bound  to  restore  ithe  V^aa^l^n^  tt&^ 
without  salv^e,  afnd  with  damages  and  ^bsta^  if  it 
Was'reklly  the  .property  of  a  iieiutral,  «adthl^  woidd 
liave  b^en  done.  Without  dout^  if  Shaemdt  Siod  fit>* 
i»ecuted  his  appeal^  and  been  abte  to  prove  bis  )>#opei^. 
But  having  ac^iiiesc6d  in  the  decree  of  condemnation 
as  eneimy -property,  he  -dan  nevel-  deny  the  feoc.  ft  is 
inclusive  evidence  agninst  liim.  If  ^not  conclusive)  it 
'  is  stin  evidencfe  of  pftobiible  tatrse  of  auepieionw  {^[Min 
the  evidence  which  caused  Maley  to  suspect^  the  conit 
of  admiralty  condemruiL  Thk  is  Surdy  sutikient 
to  justify  bis  detention  of  six  h^urB  for  eiaaninatioaw 

4 

Argum^t  for  the  appeUee.  Unless  the  laUcmg  was 
lawful,  or  with  probable  cause,  the  captor  is  liable  ^Gt 
all  the  loss.  This  prindpte  is  NlmiWed  by  die  «»gu« 
ment  for  the  appellant  The  tase  ttf  lii^ 'Charming 
Betsey^  2  CranChy  6%.  W)is^trong«l:  ki  ^voiir  of  ^QapMiu 
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Muiray  thto  this  is  in  favour  trf  LicutcBanf  Maley ;  and 
ydt,  in  that  eacse,  this  coart  decided  that  Captain  Mur- 
ray was  a  trespasser,  aifd  liable  for  datnages  and  costs. 

It  is  no  amMner  to  say^  that  die  loss  does  not  appear 
to  haiire  been  the  xxm^equence  of  Maley^s  act.  If  the 
taking  was  Hidawful,  he  is  liable  at  all  Events.  It  is 
like  the  case  of  deviation,  which  throws  the  loss  upon 
the  asrsure4,  although  the  loss  Was  not  the  consequence 
of  the  devi^ion«  It  i^  sufficient  if  it  exposed  the  pro- 
perty in  any  inaltoer  to  a  liability  to  tianger.  But  here 
it  is  evident  that  the  loss  would  not  have  happened,  if 
the  ve^el  'had  not  been  detained.  She  was  within 
£Ai  honr^s  sail  of  J«C!h^l,  and  would  have  gone  in  with 
safety. 

*Two«  questions  present  themselves  for  considera- 

tiofln. 

Uti  Was  the  capture  lawful  ?  and, 

ed.  Was  there  probable  cau6e  ? 

A  third  question  may  also  arise,  whether.  Upon  the 
appeal  of  Shattuck,  the  ^ntence  of  the  district  court 
on:ght  ttot  to  be  affiiitied,  as  to  the  items  excepted  to  by  ' 
the-'counsel  for  M^tey. 

li  The  first  question  is^  wlrether  the  capture  was  law- 
ful ?  On  this  point  the  case  of  the  Charming'  Betsey 
is*  conclusive.     It  was  tfecre  d^ided  by  this  court, 

1st.  Thaftthe  n<fn-^fttercottrae  Itojo  did  not  extend'  to 
re&sels  bmk  in  the  United  l^ates^,  and  bona  Jide  sold 
before  the  act  of  trading.  In  the  pt^sent  case  the  ves- 
sel was  sold  before  the  existente  of  the  act  under  which 
hper  seizure  is  now  aH^etnpted  to  be  justifiedn 

2d.  That  the  siile  mueit 'appear  to  be  made  with  in- 
teht  t^  evade  the  law. 

dd.  Thivt  a  native  citizen  c^f  the  United  States  may 
so  far  change  his  national  characiter,  as  tb  take  him  out 
of  itte  «^ritftidn  'of  than:  act.  Tht  ptes^t  appellee  is 
the  sat»e  person- whose  property  wad  in  contest  in  that 
x^ase ;  kti&  ahhenagh  that  faa;  does  nbt  appeair  on  this  re- 
'Cdrd',  yet  it  appears  i^at  he  i6  a  person  in  exactly  the 
^aime  ^rcumstances. 

Btt  <ihe  ^aasence  (^  itit  viee^n^Jralty  court  in  Ja- 
«i&rica  ^16  %a}d  «o  ht  eradua^lve  evidence  against  Shat- 
tuck. 

Bnt  the  s^Mcence  is  only  cohdusiv^  evidence  that  s^be 
'WQs  good  prize  to  iht  British.    It  does  not  state  for 
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Maiey      ivhat  cause.    It  contains  no  direct  reference  to  the  libel, 
Shaitttek«     or  Other  parts  of  the  proceedings*     If  it  refers  to  tbe 
— — —    libel,  the  property  is  there  stated  to  be  French  or  Spa- 
nish^ or  to  belong  to  some  other  enemy  of  Great  Britain. 
If  you  look  into  the  proof  exhibited  in  that  court,  it 
*  485         shows  it  clearly  to  be  the  property  of  Shattuck.     *  At 
all  events,  neither  the  record,  nor  the  proceedings  in 
Jamaica,  show  it  to  be  American  property^  violating'  the 
laws  of  the  United  States^  which  is  the  only  case  that 
could  justify  the  capture  by  Maley.    If  it  was  Spanish 
property,  he  had.no  right  to  touch  it.    If  it  was    a 
French  vessel,  unless  armed^  he  had  no  right  to  seize 
it.     So  that  if  the  sentence  is  conclusive  evidence,  it 
is  as  conclusive  against  Maley  as  it  is  against  Shat- 
tuck. 
But  it  is  said  he  ought  to  have  prosecuted  his  ap- 
^     peal;   and,  not  having  done  so,  he  has  been  guilty  of 
negligence.    So  far  from  this  is  the^  truth,  that  he  was 
not  bound  to  resort  at  all  to  the  British  captors.     It 
was  the  duty  of  Maley,  or  the  United  States,  to  resort 
to  them.     His  remedy  was  against  Maley.     He  was 
not  bound  to  look  further.     It  can  be  no  ground  of  a 
charge  of  negligence  to  say,  that  he  has  done  more  dian 
he  was  bound  to  do. 

2.  Was  there  probable  cause  ? 

On  this  point  too  the  case  of  the  Charming  Betsey  is 
conclusive.  The  grounds  of  suspicion  in  this  case  are 
not  so  strong  as  they  were  in  that. 
.  But  probable  cause  is  no  ground  on  which  to  deny 
restitution  of  the  thing  itself,  or  its  value.  It  only  ex? 
cuses  from  damages  for  the  tort.  It  is  no  bar  to  a  re- 
imbursement of  actual  loss.  Shattuck  asks  only  for 
restitution  and  expenses ;  and  this  is  the  least  that  a 
friendly  nation  ought  to  give. 

3.  As  to  the  items  in  the  statement  of  the  value, 
and  expenses,  which  have  been  excepted  against. 

AH  the  outfits  of  the  vessel,  and  expenses  of  shipping 
the  cargo,  together  with  the  outward  duties,  in  addi- 
tion to  the  first  cost,  constituted  the  value  of  the  vesr 
sel  and  cargo,  at  the  time  of  seizure,  and  ought  to  be 
allowed.  The  premium  of  insurance  also  was  a  pro* 
per  charge.  For,  although  no  insurance  was  actiully 
made,  yet  Shattuck  was  to  be'considered  in  the  light  ^ 
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Ids  own  insurer,  an4  the  risk  was  worth  the  premium.      Maiey 
♦There  is  evidence  in  the  record  that  it  is  a  customary    shatt'ack. 
charee  in  such  cases.  ' 

*  486 

Argument^  in  reply*  This  case  is  not  like  that  of 
the  Charming  Betsey*  In  that  case  the  loss  was  pro- 
duced by  Captain  Murray* 8  own  act.  But  in  this,  the 
loss  is  not  the  immediate  effect  of  the  act  of  Maley, 
but  of  the  commander  of  the  British  privateer,  who 
is  liable  to  Shattuck  for  the  injury  he  has  sustained. 
To  convert  an  originally  lawful  act  into  a  trespass,  by 
subsequent  misconduct,  that  misconduct  must  proceed 
from  the  party  himself^  and  not  from  the  act  of  another^ 
whose  conduct  he  cannot  control.  ' 

In.  the  case  of  the  Charming  Betsey  ^  the  court  deci- 
ded in  express  terms  that,  *'  her  papers  were  perfectly 
correct?'*     In  the  present  case,  some  of  the  papers  were 
false  and  delusive,  and  others  were  not  shown,  or  were  ^ 
not  found. 

The  sentence  in  Jamaica  is  conclusive  evidence  that 
the  property  was  not  neutral  Danish  property^  which  is 
the  very  ground  of  the  present  libel.  Unless,  there- 
fore, the  admiralty  court  of  one  nation  can  reverse  the 
sentence  of  an  admiralty  court  of  another  nation,  that 
sentence  in  Jamaica  is  conclusive  against  Shattuck's 
title.  If  he  had  prosecuted  his  appeal,  and  reversed 
the  sentence,  he  would  have  obtained  indemnification. 
By  his  instructions  from  his  government,  Maley  was 
bound  to  act  on  reasonable  suspicion.  They  gave  him 
notice  of  the  practice  of  covering  this  illicit  trade  with 
the  Danish  flag.  When,  therefore,  he  found  a  recent 
sale  of  an  American  vessel  to  a  person  pretending  to 
have  become  a  Danish  subject,  and  residing  in  a  place 
notorious  for  its  abuse  of  its  neutral  flag,  when  he 
found  the  vessel  attempting  to  enter  a  prohibited  port^ 
with  an  ostensible  destination  to  a  port  not  prohibited, 
when  no  evidence  was  exhibited  to  show  that  the  mas- 
ter of  that  vessel  was  a  Danish  subject,  and  when  his 
instructions  required  him  ^^  to  be  vigilant^  that  vessels 
really  American,  but  covered  by  Danish  papers  and 
bound  to  or  from  Frendi  ports,  do  not  escape  ♦you,"  %  43^ 
how  is  it  possible  to  say  that  he  had  not  *^  reason  to  sus" 
pectr' 

Although  any  one  of  these  circumstances  alone  might 
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•Wey      not  afibrd  **  rea^m  to  mspect^^  yet  the  i^jixnbiaatiqa  o^ 
Sharttiek.    ^^  whole  certainly  did.         * 
■  With  respect  to  the  claim  of  insurance^  the  ca?c  of 

the  Charming  Betsey  is  full  in  point.      It  is  admitted 
,  that  no  insurance  has  beeki  paid*     And  tlie  court  in 
that  case  expressly  said,  that  ^^  9  public  Q$cer,  intrust* 
ed  on  the  high  seas,  to  perform  a  duty  doomed  n/^ces- 
sary  by  his  country,  and  executioig,  according  to  the 
best  of  his  judgment,  the  orders  be  has  received,  if  be 
is  the  victim  of  any  mistake  be  commits,  oug-ht  cer- 
tamly  never  to  be  assessed  with  vmdktroe  or  sptcula- 
^        tiite  damages."     The  claim,  for  insurance  iu>t  paxd  is 
certainly  a  claim  for  speculative  damages*    The  direc- 
tion of  the  court  to  the  assessors  was,  '^to  take  the 
prime  cc^t  of  the  cargo  and  vessel,  with  interest  there- 
***      on,  including  the  insurance  actually  fntidJ** 

The  consideration  of  the  other  items  is  submitted  to 
the  consideration  of  the  court, 

'•  •  •  • 

March  3«. 

Marshaxi.,  Ch*  J.  delivered  th^  opinion  of  the 
court. 

In  this  case  each  party  has.  appealed  from  the  sen- 
*     tence  of  the  circuit  court.     Maley  complains  of  that 
sentence  because  it  subjects  him  to  damages  and  costs 
for  the  value  of  the  Mercator  and  heir  cargo,  first  q^ 
tured  by  him,  and  afterwards  taken  out  of  hi^  posses- 
sion by  a  British  privateer,  and  because,  also^  some 
items  are  admitted  into  the  account,  takeu  for  t}ie  pur- 
pose of  ascertaining  the  sum  ^for  which  he  is  ^abJe, 
which  ought  to  be  excluded  from  iu     Sbattuck  com- 
plains of  the  sentence  because  he  was  not  aUoipred  by  the 
circuit  courty  all  the  items,  contained  in  the  repQTt^  to 
Ae  whole  of  which  he  thinks  himself  ^titled. 
^  488  *In  discussing  the  right  of  Shattuck  to  compensa- 

tion for  the  Mercator,  and  her  cargo,  the*first  question 
which  preseiilts  itself  is,  was  that  vessel  auq  c^irgo 
really  his  property  I 

Without  reciting  the  v^ripu^  docuQieut^  filed  iu  the 
cause,  it  will  be  a4<aitted  that  th^y  demoustratp  tbe 
affirmative  of  tliis  qi^estion,  unless  the  court  be  pre- 
cluded Stom  looking  into  them  by  the  sentence  \n 
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lamatca,  ccmdemning  the,  ship  aad  cargo  as  lawful      MtAej 
prize. 

On  the  coiidusirefiess  of  the  seKtenee  of  a  foreign 
ciourt  of  admarahj?,  it  i»  not  intended  now  to  decide*        ' 
For  the  present,  tli^reforev  such  sentence  will  becon^^  ^ 
sidi»<ed  as  conclusive,  to  the  same  extent  which  is  aU  ^ 
lowed  to  it  in  the  conru  of  Great  Britain.     But,  in 
those  courts,  it  bos  nevcv  been  supposed  to  evidence 
more  dian  its  own  cotrectness;'  it  has,  consequently, 
never  been  supposed  to  establish  any  particular  fact, 
without  wlych  da»  semence  may  have.been  rightly  pro- 
nounced*    If,  then,  in  the  present  case,  the  Mercator, 
wil^  her  cargo,  may  have  been  condemned  as  pri^e, 
although  in  fact  th^  were  both  known  to  be  the  prb* 
perty  oif  a  neutral^  the  sentence  of  condemnation  does 
aot  negative,  die  averment  that  ikcy  both  belonged  to 
Jared  Shattuck*  ^  ^ 

It  is  well  known  that  a  vessel  libeUed  as  enemy's 
property  is  condenuied  as  prize,  if  she  act  in  such  man^ 
ner  as  to  forfeit  the  protection  to  which  she  is  entitled 
by  her  neutnd  character*  If,  for  example,  a  search  be 
resisted,  or  an  attempt  be  made  to  enter  a  blockaded 
port,  the  laws  of  wsu*,  as  exercised  by  belligerents, 
antlK^rise  a  condemnation  as  enemy's  property,  however 
clesu-ly  it  may  be  proved  that  the  vessel  is  in  truth  the 
vessel  of  a  friend*  Of  consequence,  this  sentence, 
being  only  conclusive  as  to  its  own, correctness,  leaves 
the  fact  cif  real  title  open  to  investigatipn.  This  posi<« 
tive  impediment  to  inquhy  being  removed,  no  doubt 
upon  the  subfect  can  be  entertained* 

It  being  proved  that  the  Mercator,  and  her  cargo, 
belonged  to  Jared  Shattuck,  who,  though  born  in  the 
United  States,  had  removed  to  the  island  of  St*  Thb« 
mas,  *and  had  acquired, all  the  commjc^rcial  rights  of  ^  ^gg 
his  domicil  before  the  occnrrenceof  those  circumstan* 
ces  which  occasioned  the  acts  of  omgress  under  which 
this  seizure  is  alleged  to  have  been  made,  the  case  of 
the  Chanx^ing  Betsey  determines  that-  the  vessel  and 
cargo  were  not-  liable  to  forfeitui^  under  those  acts* 

It  remains,  then,  to  ioquiFe  whether  the  Mercator 
appeared  under  such  circumstances  of  suspicion  as  to   ' 
justify  her  seizure*  .    ^ 

On  this  ppint,  too,  the  authority  bf  tlie  Charming 
Betsey  appears  to  be  decisive.     In  eack  case  the  ves«- 

Vofcwll*.  3M 
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Mdej      fcl  was  built  in  America,  and  had  been  recently  told 
Shatt'uek.     ^  *  pctson  born  in   the  Unked  States,  who  had  be- 
.     ■■■  ■     eome  a  'Danish  burgher  before  the  rupture  between 
this  country  ^nd  France  ;  and  both  cases  present  the 
same  circumstances  of  suspicion,  derived  froaa  the 
practice  of  the  island  to  cover  American  as   D«Bish 
property*  .  The  points  of  dissimilitude  are^  that  in  the 
Charming  Betsey  the  captain  and  crew  were  of  a  de* 
scription  to  give  greater  suspicion  than  the  captain 
and  crew   of  the  Mercator;    and   in   the  Charmixijg^ 
Betsey  was  found  a  prods  verbal^  which  stated  facts 
unfavourable  to  that  vessel,  whereas  no  sunitar  paper  > 
was  found  in  the  Mercator.     The  only  circumstance  of 
suspicion  attending  the  Mercator,  which  .did  not  be- 
long to  the  Charming  Betsey,  is,  that  she  was  bound  to 
Port-au-Prince,  and  was  taken  enterinig  the  port  of 
JacmeL     This  circumstance  af^ears  to  be  sufficiently 
accounted  for,  but  if  it  was  not,  the  court  can  perceive 
in  it  no  evidence  of  her  being  American  propeny  which 
can  weigh  against  the  testimony  oifered  by  thei  papers 
that  she  was  Danish.     The  documents  on  this  point 
which  were  thought  decisive  in  the  case  of  the  Charming 
Betsey,  exist  in  this  case  also*    The  information  of  the 
captain,  uncontradicted  by  any  of  his  crew,  in  this  case, 
as  in  that,  is  corroborated  and  confirmed  by  the  docu- 
ments on  board  the.  vessel. 

The  only  paper,  the  absence  of  which  could  be  im- 
portant, was .  an  authenticated  burgher's  brief  proving 
the  captain  to  have  been  a  Danish  subject.  How  far 
4t  490  *the  absence  of  this  paper  might  h^ve  justified  a  sus- 
picion in  a  belligerent  that  she  was  enemy-property, 
so  as  to  eitcuse  from  damages  for  capture  and  det^- 
tion,  according  to  the  usages  of  belligerents,  the  court 
will  not  undertake  to  determine ; .  but  it  was  a  casualty 
which  is  not  sufficient  to  justify  a  suspicion  that  the 
vessel  wa»  American.  The  burger's  brief  is  stated 
to  have  been  in  possession  of  the  captain;  but  is  sup- 
posed not  to  have  been  produced,  and,  consequently,  it 
could  have  no  influence  on  Lieutenant  Maley.  How- 
ever this  may  be,  no  inquiry  respecting  it  was  iBadet 
and  he  does  not  appear  to  have  suggested  any  difficulty 
pn  that  ground. 

r  Unquestionably  Lieutenant  Maley  had  a  right  to 
stop  and  to  search  the  Mercator,  and  to  exercise  his 
judgment  pn  the  propriety  of  detaining  her ;  but,  in 
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the  e&ercise  of  that  judgment,  he  appears  to  havcf       ^% 
come  to  a  decision  not  warranted  by  the  testimony    gd^Juck. 
presented  to  him.    The  circumstances  of  suspicion     " "'  ""■"^' 
arising  in  the  case,  were  not  sufficiently  strong  to  jus* 
tify  the  seizure  which  was  made. 

But  it  is  obvious^  that  Lieutenant  Maley  suspected 
the  Mercator  to  be  a  French,  not  an  American  vesseL 

In  his  answer  he  says,  that  he  mistook  the  captain 
for -a  Frenchman;  in  his  letter  of  instructions,  he 
speaks  of  the  vessel  as  a  prize ;  and  in  the  protest  of 
the  American  prizemaster,  she  is  denominated  *^  a 
French  prtze.^     From  these  circumstances  combined,  - 

it  is  supposed  to  be  sufficiently  apparent,  that  the  mis-' 
take  committed  by  Lieutenant  Maley  was  in  supi^o-^ 
sing  the  Mercator  to  be  a  French  vessel  liable  to  capture 
uiider^  the  laws  of  the  United  States. 

The  argument  of  the  attorney-general,  that  Lieu- 
tenant Maley  is  not  liable  for  this  loss,  because  it  was 
produced  by  a  superior  force,  which  it  was  not  in  his 
power  to  resist,  would  have  great  weight,  if  the  circum- 
stances under  which  the  Mercator  appeared  had  been 
such  as  to  justify  her  seizure.  But  the  court  is  not«of 
that  opinion,  and,  consequently,  that  argument  loses  its 
application  to  this  case. 

♦Neither  is  it  ct)nceived  that  the.  failure  of  Shattuck         *  49i 
to  appeal  in  time,  destroys  his  claim  on  Lieutenant  Ma- 
ley.    He  had  certainly  a  right  to  abandon  if  he  chose 
to  do  so,  and  to  resort  to  the  captor  for  damages. 

In  the  opinion  given  in  the  circuit  court,  that  the  li- 
bellant  was  entitled  to  compensation  for  the  Mercator 
and  her  cargo,  this  court  can  perceive  no  error;  but  in 
so  much  of  the  report  of  the  commissioners  appointed 
to  adjust  the  account  as  is  affirmed,  some  unimportant 
inaccuracies  appear. 

In  its  circumstances,  this  case  so  strongly  resembles 
that  of  the  Charming  Betsey,  that  the  court  will  be  go- 
verned by  the  rul6  there  laid  down.  In  pursuance  of 
that  rule,  the  rejection  of  the  premium  for  insurait<;«^ 
that  premium  not  having  been  paid^  is  i^jproved ;  but 
the  rejection  of  the  claim  for  outfits  of  the  vessel,  and 
the  necessary  advsmce  to  the  crew  is  disapproved.  Al- 
though the  general  terms  used  in  the  case  of  the^ 
Charming  Betsey  would  seem  to  exclude  this  item  from 
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Maief  tke  account,  yet  the  patUcular  que nion  wa»  not  wider 
"'  the  consideration  of  the  court,  and  it  is  conceU'edw 
^^^^  '  stand  on  the  ««ne  principles  with  the  premium  of  in» 
surance  if  actually  paid^  which  was  expressly  allowed. 
But  this  claim  is  nearly  balanced  by  two  items  in  the 
account  which  were  admitted,  as  thb  court  thmka,  im- 
properly. 

One  is  the  charge  of  540  dollars  for  the  expense  of 
soliciting  compensation  from  the  United  States.    The 
court  can  ^rceive  no  reason  for  charging  this  ^^^enee 
to  Lieutenant  Maley. 

The  other  is  the  charge  of  ^26  doUsra  aad   1% 
.  cents,  the  account  of  Rosa  &  HaH^  tot  eiqienaas  im 
England. 

Had  the  appeal  been  prosecuted  in  time  by  ShalHick^ 
it  ia^scarely  possible  to  doubt,  but  that  the  aentence  of 
,  the  court,  in  Jamaica,  would  have  been  revwsed,  in 
which  case  it  would  have  been  reasonable,  (hat  the  ex- 
pease  of  the  prosecution  should  have  been  paid  by 
,       Lieutenant  Maley.    But  as  it  was  not  prosecuted  in 
time,  in  consequence  of  which  the  pirooeeds   of  the 
m  492        vessel  and  ^cargo  were  loat,  it  is  aot  coqceived  tMc 
.  Lieutenant  Maley  ought  to  be  charged  wUh  the  eoaU 
-  of  a  subsequent  ineffectual  attempt,  not  made  H  bis 
instance^  to  repair  the  original  ne|^ect^ 

What  may  be  the  claim  of  Shattuck,  on  the  goveim* 
ment  of  the  United  States^  for  this  sum,  is  not  for  this 
court  to  inquire ;  but  his  claim  against  Liea,lenaiit  Ma- 
ley  is  not  admitted. 

This  court  affirms  so  much  of  the  sentence  of  the 
circuit  court,  as  awards  compensation  foir  the  Mercnto^ 
and  her  cargo,  to  the  libellast,  and  approves  of  die  oea- 
tence  on  the  report  of  the  commbsmners,  ^Sceptaa  to 
that  part  which  rejects  the  claim  for  advances  for^the 
out$M(  of  the  vessel,  and  the  wages  of  the  crew^  and 
which  admits  the  charges  of  54D  dottars^  on  acooiiiiit 
of  the  expensea  attending  the  application  to^  the  gav^^- 
m^it  of  th«  United  ^tat»,  and  of  ^S6  doUara  and 
12  cents,  on  account  of  expensea  attendant  ^n  the  in^ 
effectual  attempt  which  was  made  to  prosecute  an 
appeal  in  England.  In  these  respects^  the  aecount  i^ 
to  be  reformed,  for  which  purpose^  ao  mux^  of  .die  «eft^ 
tence  of  the  circuit  court  as  respects  this  irasf  of  the 
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subject  is  revtrsed,  and  the  case  is  remoulded  to  the  ii/kieY 

Gircuit  coait  to  bt  further  [^oeeeded  ito,  as  to  justice  shattuck. 

shall  appertain.  — ^ 


LAWRASON  ^.  MASON. 
EUROR  to  the  circuit  court  for  the  district  of  Co-  a  letter  from 

i..*mU;m  the      defend" 

This  was  an  action  o(  assumpsit^  brought  by  Mason  saying  thiA 
against  Lawrascn^  surviving  partner  of  the  firm  of  ^^  ^^^ru^ 
Jjowr^ison  &  Smootj  upon  the  following  note :  for  ido  barreit 

*"  Alexandria,  2ath  November,  18.00,      ^^^^^Ji'^^fe 
<^  Mr»  James  M^Pherson,  ^nths)  wiu 

*'  Sear  Sir,  maintam     an 

"  We  will  becoBie  your  security  for  o*ie  hundred  ^m^wV   a^ 

and  thirty  barrels  o^f -com,  payable  in  twelve  months."  gainst  the  de- 

~  (Signed)  "  LAw«A«i»  &  Smoot."      ':^^%^ 

The  declaration  contained  several  <fbunts,  laying  the  who,  apoAthe 
tfsmmpMt  in  different  forms,  but  the  substance  of  each  [*[J^p  ^  ^^ 
was,  it'hat  the  plaintiff,  relying  on,  and  placing  confidence  have '    given 
in,  the  promise  of  the  defendants,  and  at  their  ihstance  jj*^*^^ ®  ^ 
and  request,  sold  and  delivered  the  corn  to  M^Pherson,  corn. 
at  the  price  of  three  dollars  a  barrel,  who,  although         ^  493» 
requested,  never  paid  the  plaintiff  therefor,  of  which 
the  defendants  had  notice,  whereby  the  defendants  be- 
came liable,  and,  in  consideration  thereof,  promised  to^ 
pay*     The  defendants  pleaded  the  general  issue,  and  at 
the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  upon  a  demurrer  to  evidence, 
which  stated,  in  substance,  that  the  defendants  signed 
and  delivered  the  said  note  to  M'Pherson  ;  that  be  ap- 
plied to  the  agent  of  the  plaintiff  for  the  corn,  and  of- 
fered three  dollars  a  barrel,  payable  in  twelve  months; 
that  ^  agent  consulted  the  plaintiff,  who  agreed  that 
Mcpherson  should  have  the  corn  on  those  terms,  if  he 
would  give  security ;  that  M^Pherson  then  offered,  as 
his  i^ecurity^  Lawrasoa  &  Smoot.     The  agent  agreed  to 
take  them,  if  ihty  would  give  their  assumption  in  wrir 
ting.     In  a  few  days  afterivards,  M^Pherson  sent  to 
the  agent  Ihe  said  note  of  Lawrason  &  Smoat.     Before 
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Uwraaon     t^g  corii  wjis  delivered,  the  agent  informed  Ac  plaintiff 
Mftton.      what  had  passed  between  himself  and  M^PhersoUf  re* 
'     lative  to  the  com,  and  also  showed  him  the  note,  and 
asked  him  whether  it  would  do ;  to  which  he  replied 
he  supposed  it  would.     But  they  called  upon  Lawra- 
son,  and  asked  him  if  he  was  content  to  be  M^Pherson's 
security  for  this  corn.     He  hesitated  at  first,  but  said 
he  must  be  so^  as  he  had  promised ;  or,  as  his  word  was 
out,  he  would;  or  words  to  that  effect ;  whereupon  the 
*  494         plaintiff  suffered  M*Phcrson  to  take  the  corny  *at  the 
price  of  three  dollars  per  barrel,  which  be  agreed  to 
give.     That  there  was  another  debt  due  to  the  plaintiff 
from   Mcpherson,   about  the   1st  of  January,   1801, 
which  he  was  unable  to  pay. 

That  about  the  1st  of  January,  1800,  M*Pherson 
gave  his  promissory  note  for  the  amount  due  for  the 
corn,  payable  to  Lawrason  &  Smoot,  with  intent  that 
they  should  endorse  it,  but,  upon  its  being  presented  to 
Smoot,  he  refused^  saying,  that  M^Pherson  had  failed 
to  furnish  them  with  meal,  which  he  had  agreed  to  de- 
liver to  them  for  their  endorsement;  he,  therefore, 
would  not  become  security,  but,  upon  being  shown  the 
note  of  28th  of  November,  he  acknowledged  that  it  had 
been  given  by  them. 

The  plaintiff  also  produced  the  certificate  of  dis- 
charge of  M^Pherson,  under  the  bankrupt  law,  dated 
the  15th  of  September,  1802,  and  proved  by  witnesses 
that  he  became  insolvent  in  the  year  1800. 

Upon  this  demurrer  the  judgment  of  the  court  be- 
low was  for  the  plaintiff. 

Stuanrij  for  the  plaintiff  in  error.  The  promise  in 
this  case  was  not  made  to  the  plaintiff;  and  no  action 
can  be  maintained  against  a  person  who  is  a  stranger  to 
the  consideration,  and  who  is  not  a  party  to  the  ag^e- 
.  ment.  Cro.  EHz*  369-..  Jordan  v.  Jordan.  Esp.  AT.  P. 
105,  106.  Perhaps  an  action  might  lay  for  the  deceit, 
but  not  upon  the  assumpsit.  The  will  of  both  parties 
must  concur  at  the  same  moment*  If  I  make  an  offer 
of  goods  at  a  certain  price,  and  give  time  to  the  other 
party  to  consider  of  it,  and  within  the  time  the  other 
party  agrees  to  the  terms,  I  am  not  bound  to  comply. 
There  was  no  consideration,  and,  consequently,  no 
contract.     3  T.  jP.  653.  Cooie  v.  Oxleyi 
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Besides,  it  does  not  appear  that  the  money  was  ever  Lavrason 

demanded  of  M^Phersou  ;  and,  until  he  had  refused  to  Mtuiori. 

pay,  no  right  of  action  ^could  accrue  against  the  de-  '■ 
fendant. 

*C.  Lecy  contra.  There  b  an  essential  difference  *  495 
between  common  contracts  and  a  letter  of  credit*  .  The 
latter  is  a  mercantile  instrument,  bottomed  upon  the  prin- 
ciple of  good  faith*  It  is  a  promise  to  him  who  will 
give  credit  to  the  third  person,  and.  the  consideration  is 
the  actual  delivery  of  the  money  or  goods  to  the  third 
person  upon  the  faith  of  the  letter  of  credit.  This  is, 
therefore,  a  promise  to  the  plaintiff,  and  a  good  con- 
sideration is  raised  by  the  delivery  of  the  corn  upon  the 
faith  of  the  defendant's  note  in  writing.  All  the  forms 
of  action  upon  a  letter  of  credit,  are  in  assumpsit* 

It  is  objected  that  no  demand  was  made  on  M^l^her-       ^ 
son ;  the  answer  is,  that  he  was  known  to  both  parties  to 
be  insolvent.  ,  . 

Marshall,  Ch.  J.  delivered  the  opinion  of  .  the 
court  to  the  following  effect: 

This  action  is  grounded  upon  a  note  in  writing,  which 
was  certainly  intended  by  the  defendants  to  give  a  credit 
to  M*Pherson.  They  are  bound  by  every  principle  of 
moral  rectitude  and  good  faith  to  fulfil  those  expectati9ns 
which  they  thus  raised,  and  which  induced  the  plaintiff 
to  part  with  hl^  property.  The  evidence  was  clear  that 
the  credit  was  given  upon  the  faith  of  the  letter. 

Unless,  therefore,  there  is  some  plain  and  positive 
rule  of  law  against  it,  the  action  ought  to  be  supported. 

In  the  case  cited  from  Espiriasse^  the  rule  is  laid  down 
too  broadly.  If  compared  witl^  analogous  cases,  it  will 
be  found  to  be  considerably  modified. 

Thus  if  money  be  delivered  by  A.  to  5.,  to  be  paid 
over  to  C*y  although  no  promise  is  made  by  B*  to  C«,  yet 
C»  may  recover  the  money  from  B.  by  an  action  of  as»  • 
sumpsit* 

It  it  be  said  that  in  such  a  case  the  law  raises  the 
assumpsit  £rom  the  facts,  ^nd  if  the  facts  do  not  imply 
#an  assumpsit^  no  action  will  lay  ;  it  may  be  answered,  *  495 
that  in  the  present  case  there  is  an  actual  assumpsit  to 
^11  the  world,  and  any  person  who  trusts,  in  conse- 
quence of  that  promise,'  has  a  right  of  action. 
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Lawrasoii  It  has  been  suggested  by  the  counsel  for  tke  defeod- 
Mfuion.      ^"^>  ^^^^'  although  an  action  of  ad^ufnprit  will  not  h^, 

,1.  I  .*■  yet  possibly  the  plaintiff  might  support  an  action  for  the 
deceit.  But  an  action  for  the  deceit  must  be  grotinded 
upon  the  breach  of  the  promise.  And  if  an  action  will 
lay  in  any  form,  the  present  ^ems  to  be  at  least  as  proper 
as  any  other. 

Judgment  affimled. 


KNOX  AND  CRAWFORD  -».  SUMMERS  AND 

THOMAS. 

• 

Aa  appeal-      ERROR  to  the  circult  court  of  the  dbtrict  of  Co- 

ance    ot    the  ,        ,  . 
defen^at    by  lumbia. 

«worney  core*      y^g  plaintiffs  in  error  brought  an  action  of  debt  on  a 
irresi:riarity  of  bond  against  the  defendants,  in  the  court  below,  to  which 
procesi.    '      the  defendant,  Summers,  after  oyer  of  the  writ,  pleaded 
til^rl'deputy  »»  abatement,  that  on  the  day  of  the  issuingof  the  original 
marshal    caa  writ,  as  Well  as  ou  the  day  of  its  service  on  him,  he  was 
nl^!!t  Aauhc  °"^  ^f  ^^  marshal's  deputies,  for  the  district  of  Colum- 
ca^'asvasDot  bta»  and  that  the  writ  was  not  directed  to  a  disinterested 
•erved^n  him  person,  appointed  by  the  court  of  the  district  of  Colum- 
rested  person?  bia,  or  by  any  justice  or  judge  thereof,  to  execute  the 
«ame»     To  which  plea  the  plaintiflfs  demurred  specially ; 
1st.  Because  the  plea  was  filed  long  after  the  appearance 
of  the  defendant.  Summers;    Sd.  Because  after  his  ap- 
pearance to  the  suit,  no  objection  can  be  urged  to  the 
irregularity  of  the  service  of  the  process ;  3d.  Because, 
if  the  process  was  irregularly  issued,  directed  or  served, 
the  remedy  was  by  motion  and  notby  plea  ;  and,  4th.  Be- 
cause the  process  was  duly  issued,  directed  and  served. 
*  497         ®^^  ^^  court  below  adjudged  the  *plea  to  be  good,  and 
ordered  the  writ  to  be  quashed  as  to  both  defendants. 
Whereupon,  the  plaintiffs  sued  out  their  writ  of  error. 
By  the  28th  section  of  the  act  of  congress  of  the  24th 
of  September^  1789,  vol.  1.  p.  66.  it  is  enacted,  **That 
in  all  causes  wherein  the  marshal,  or  his  deputy,  shall 
bea  party,  the  writs  and  precepts  therein  shall  be  directed 
to  such  disinterested  person  as  the  court,  or  any  justice 
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or  judge  thereof,  may  appoint:  and  the  person  so  dp-       Knox 

pomted,  is  hereby  authorized  to  execute  and  return  the    g^  ^• 
same."  nmmers. 

Swanrij  for  the  plaintiflTs  in  error.     The  provision  of 

the  act  of  congress  was  not  intended  for  the  benefit  of 

the  marshal,  or  his  deputy,  but  of  the  other  parfy.     The 

word  ^^  shall,"  in  this,  as  in  many  other  cases,  means 

may.     It  shaU  be  directed  to  a  disinterested  person,  if 

the  other  party  shall  request  it.     But  if  the  direction  of 

the  writ  to  the  marshal  was  an  informality,  it  is  cured 

by  the  general  appearance  of  the  deputy  marshal.     Co* 

LitU  325.     2  Ld.  Raym.  1544*  Bknkinson  v.  Bes.    The 

record  states,  that  there  was  judgment  by  default,  at  the 

rides  against  both  defendants,  and  that  at  the  next  court, 

on  the  motion  of  the  defendants^  by  Walter  Jones,  jun. 

their  attorney^  it  was  ordered  that  the  suit  be  returned 

to  the  rules  for  proceedings  anew.     At  the  next  rules, 

the  record  states,  that  *^  the  said  Lewis  Summers,  in  his 

proper  person^  comes  and  defends  the  force  and  injury, 

%c.  and  prays  oyer  of  the  writ,"  S^c.      So  that  this  plea 

in  abatement   was  not  put  jn  until  after  he  had  appeared 

by  his  attorney,  and  set  aside  the  office  judgment. 

But  this  is  not  a  matter  pleadable  in  abatement  If  a 
person  is  improperly  arrested,  his  remedy  formerly  was 
by  a  writ  of  privilege,  but  now  it  is  by  motion  to  be  dis- 
charged*    He  cannot  plead  it. 

C  Lee^  contra*  When  the  cause  was  sent  back  to  the 
rules  for  proceedings  anew,  it  was  as  if  nothing  had  been 
done  at  the  rules.  Every  thing  was  to  begin  de  novo* 
The  defendant.  Summers,  is  to  be  considered  as  then  ap- 
pearing for  the  first  time;  and  instantly,  upon  his  ap- 
pearance, he  pleaded  in  abatement  in  propria  persona. 

*lt  does  not  appear  upon  the  writ  that  he. was  a  deputy  41^  49g 
marshal  It  could  not,  therefore,  be  taken  advantage  of 
upon  motion.  Or  if  it  could,  yet  that  is  not  the  most 
regular  way.  Upon  a  motion,  the  fact  must  appear  by 
affidavit^  and  the  court  must  decide  the  fact*  But  upon 
a  plea^  the  fact  is  put  in  issue  and  tried  by  the  juryj  the 
proper  tribunal  to  try  a  question  of  fact,  ' 

The  law;  is  express^  and  positive;  "  the  writ  «A«// be 
directed"  to  a  disinterested  person*    There  is  no  discre- 
tion in  the  court* 
Vol.  lit  3  N 
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Knox  Where  it  appears  to  the  court,  from  the  tv^rifksef^ 

Sammert.    ^^^  *^  ought  to  abate,  thcr^  the  court,  ex  ((fficio^  ought  to 
■■  give  judgment  against  the  plaintiff,  though  the  dmnd* 

ant  does  not  plead  it  in  abatement ;  but^t  is  otherwise 
where  it  does  not  appear  in  the  writ.  4  Bac^  Akw.  44# 
Where  the  fact  does  not  appear  upoa  the  record,  it  mast 
be  pleaded  in  due  thne. 

Washington,  J«  The  defendant  could  not  set  aside 
the  office  judgment  without  entering  his  appearance* 

C,  Lee*  If  such  an  appearance  is  to  cure  aUrantecedenc 
error,  no  plea  in  abatement  could  be  put  in,  although 
the  office  judgment  was  irregularly  obtained;  norcoidd 
the  defendant  take  advantage  of  ittegularity  at' the  redes; 
although  the  court  i»,  by  the  express  provisions  of  the 
law,  authorized  to  set  aside  the  proceedings  at  the  rokft* 

The  Court  were  unanimously  of  opinion,  that  the  ap- 
pearance by  attorney  cured  all  irregularity  of  process. 
The  defendant,  perhaps,  might  have  appeared  in  propria 
persona^  and  <iirectly  pleaded  in  abatement.  But  having 
once  appeared  by  attorney,  he  is  precluded  from  taking 
advantiage  of  the  irregularity. 

The  judgment  reversed^  the  defendant  ordered  ia» 
answer  over,  and  the  cause  remanded  for  lurther  pro- 
ceedings. 


*  499  *SANDS  v.  KNOX. 

The  wan^ii.  ERUQR  to  the  court  for  the  trial  of  impeachments, 
oTjunelsi*  and  the  correction  of  errors,  in  the  state  of  New- York. 
179S,  did  uot  Thomos  Knox-^  administrator,  with  the  will  annexed, 
dSSSit/upoD  of  Saapzat  Heyleger^  a  subject  of  the  King  of  Denmark^ 
▼essebofthe  brought  an  action  of  trespass  vi  et  armis^  in  the  su* 
»M  Wjto*  P**etne  court  of  judicature  of  the  state  oif  New- York, 
to  foreigners '  against  Joshua  Sandsy  collector  of  the  customs  for  the 
oTthrfjnited  P^*"^  ^^  New- York,  for  seizing  and  detaining  a  schoon- 
Sutes  during  er  Called  the  Jennett,  with  her  cargo.  The  defendant^ 
«f  thS^aet"***  '^^^^9  pleaded  in  justification,  that  he  was  colkctor. 
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&c,  and  that  after  the  Ut  day  of  July,  1 79B^  nz*  m  ^^^^* 
the  t:6tb  of  November,  179&,  the  said  schooner,  then  i^^z. 
jbeiQg  caUed  The  Juno^  wasi  owned  by.  a  person  resident  "■"  ■" 
within  the  Ufrited  St^es,  at  Middletown,  in  Connecti- 
c$itt  vand  cleared  for  a  foreign  voyage,  viz*  from  Midr 
dlet0wn  to  thje  island  of  «S^^.  Crotx^  a  bond  being  given 
to  the  nse  of  the  United  States,  as  directed  by  the  stas- 
tttte,  with  condition  that  the  vessel  should  not,  during 
her  intended  voyage,  or  before  her  return  within  the 
United  States,  proceed,  or  be  carried,  directly  or  indi^ 
rectly,  to  imy  port  or  place  within  the  territory  of  the 
French  republic,  or  the  dependencies  thereof,  or  any 
place  in  the  West  Indies,  or  elsewhere,  under  the  ac- 
knowledged government  of  Franee,  unless  by  stress  of 
weather,  or  want  of  provisions,  or  l:^  actual  force  or 
vii^dence,  to  be  fully  proved  and  manifested  before  the 
acquiitance  of  snch  bond,  and  that  such  vessel  was  not, 
and  should  not  be,  employed  during  her  said  intended 
yoyage,  or  before  ber  return  as  aforesaid,  in  any  ia*a& 
fie  or  commerce,  with,  or  lor  any  peraon  resident  widi» 
in  the  territory  of  that  republic,  or  in  any  of  tbe  depen^ 
dencies  thereof •  That  a&erwards,  on  the  athof  De- 
cember, 1798,  she  did  proceed,  and  was  voluntarily 
carried  from  Middletown  to  the  island  oiSu  Croix^  in 
tbe  West  Indiea,  and  from  theaice  before  her  return 
within  the  United  States,  to  Port  de  Paix  in  the  island 
<iSSu  Domingo^  being  then  a  place  under  the  acknow- 
ledged government  of  France,  without  being  obliged  to 
do  so  by  stress  of  weather,  or  *want  of  provisions,  or  ^  500 
actusd  force  and  violence,  whereby,  and  according  to 
the  formof  the  statute,  the  said  schooner  and  her  cargo 
became  forfeited,  the  one  half  to  the  use  of  the  United 
States,  and  the  other  hsdf  to  the  informer;  by  reason 
whereof  the  defendant,  being  collector,  &c.  on  the  lat 
of  \^y%  1799,  arrested,  entered*  and  took  possession 
of  tbe  said  yessel  and  cargo,  for  the  use  of  the  United 
States,  and  detained  them  as  mentioned  in  the  declara- 
tion, and  as  it  was  iawful  for  him  to  do. 

The  plaintiff,  in  his  replication,  admitted  that  the  de*^ 
fendant  was  collector,  &c.  <hat  at  the  time  she  sailed 
from  Middletown  for  St.  Cfohc^  she  was  owned  by  a 
person  then  resident  in  the  United  States;  and  that  a 
bond  was  :giv£n  as  stated  in  the  plea;  bul  alleged,  that 
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she  sailed  directly  from  Middletown  to  St»  Croix^ 
Koob  where  she  arrived  oa  the  Ist  of  February,  1799 j  die 
I  'said  island  of  St  Croix  then  and  yet  being  under  the 
government  of  the  King  of  Denmark.  That  one  Josiah 
SavagCy  then  and  there  being  the  owner  and  possessor 
of  the  said  vessel,  sold  her,  for  a  valuable  c<msideration, 
at  St.  Croix^  to  the  said  Raapzat  Heykger^  who'  was 
then,  and  until  his  death  continued  to  be,  a  subject  of 
the  King  of  Denmark,  and  resident  at  St.  Croix,  who, 
on  the  1st  of  March  following,  sent  the  said  vessel^  on 
his  own  account,  and  for  hb  own  benefit,  on  a  voyage 
from  Port  de  Faix  to  St.  Croix,  tvithout  that^  that  she 
was  at  any  other  time  carried,  &c. 

To  this  replication  there  was  a  general  demurrer  and 
joinder,  and  judgment  for  the  plaintiff,  which,  upon  a 
writ  of  error  to  the  court  for  the  trial  of  impeachments 
and  correction  of  errors,  in  the  state  of  NetV'Tork,  wbs 
affirmed. 

The  defendant  now  brought  his  writ  of  error  to  this 
court,  under  the  25th  section  of  ih^  judiciary  act  of  the 
United  States,  voL  !•  p.  63. 

The  only  question  which  could  be  made  in  this  court, 
was  upon  the  construction  of  the  act  of  congress,  of 
June  13th,  1798,  vol.  4.  p.  129;  commonly  caOed  the 
non'intercourse  act,'  the  1st  section  of  which  is  in  these 
words :  "  That  no  ship  or  vessel,  owned,  hired,  or  em- 
^  501  ployed,  ^wholly  or  in  part,  by  any  person  resident  with- 
in the  United  States,  and  which  shall  depart  therefrom 
after  the  1st  day  of  July  next,  shall  be  sdlowed  to  pro- 
ceed direcdy,  or  from  any  intermediate  port  or  place, 
to .  any  port  or  place  within  the .  territory  of  the '  French 
1^  republic,  or  the  dependencies  thereof,'  or  to  any  place 
in  the  West  Indies,  or  elsewhere,  under  the  acknowledg- 
ed government  of  France,  or  shall  be  employed  in  any 
traffic  or  commerce  with  or  for  any  person,'  resident 
within  the  jurisdiction  or  under  the  authority  of- the 
French  republic.  And  if  any  ship  or  vessel;  in  any 
voyage  thereafter  commencing,  and  before  her  return 
within  the  United  States,  shall  be  voluntarily  cairied, 
or  suffered  to  proceed  to  any  French  port  or  {dace  as 
aforesaid,  or  shall  be  employed  as  aforesaid^  'contrary 
.  -  to  the  intent  hereof,  every  such  ship  or  vessel,  together 
wi^h  her  cargo,  shall  be  forfeited,  and  i^all  accruc'^the 
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one  half  to  the  use  of  the  United  States,  and  the  other       S****** 
half  to  the  use  of  any  person  or  persons,  citizens  of  the       Knot. 
United  States,  who  will  inform  and  prosecute  for  the     ■    '  ■   '■ 
same;  and  shall  be  liable  to  be  seized,  prosecuted,  and 
condemned,  in  any  circuit  or  district  court  of  the  Uni- 
ted States,  which  shall  be  holden  within  and  for  the  dis- 
trict where  the  seizure  shall  be  made." 

The  condition  of  the  bond  stated  in  the  plea,  cor- 
responded exactly  with  that  required  by  the  2d  section 
of  the  act. 

The  roth  section  of  the  act  of  2d  of  March,  1/99, 
vol.  4.  p.  390.  makes  it  the  duty  of  the  several  officers 
of  the  customs,  to  seize  any  vessel  liable  to  seizure, 
under  that  or  any  other  act  of  congress  respecting  the 
revenue.  ^*' 

C*  LeCf  for  the  plaintiff  in  e:!ror. 

The  question  is,  whether  the  act  of  congress  does  not 
impjose  a  disability  upon  the  vessel  itself? 

This  vessel  was  clearly  within  the  literal  prohibition 
of  the  act.  She  was  *'  owned  wholly  liy  a  person  resi- 
dent within  the  United  Stated."  She  did  "  depairt 
therefrom  after  the  1st  day  of  July  (then)  next."  She 
did  ^^  proceed  from  an  intermediate  port  or  place,  to  a 
place  in  the  West  Indies,  under  the  acknowledged  go- 
vernment of  France."  She  was  also  a  vessel  which, 
**  in  a  voyage  •thereafter  commencing,  and  before  her  *  5()2 
return  within  the  United  States,"  was  "  voluntarily 
carried,  or  suffered  to  proceed,  to  a  French  port."  She 
had,  therefore,  done  and  suffered  every  act  which,  ac- 
cording to  the  letter  of  the  law,  rendered  her  liable  to 
forfeiture,  seizure  and  condemnation. 

It  is  true,  that  the  decision  of  this  court,  in  the  case 
of  the  Charming  Betsey,  ante^  vol.  2.  p.  115.  seems  at 
first  view  to  be  against  us.  But  the  present  question 
was  not  made,  and  could  not  arise,  in  that  case,  because 
that  vessel  had  not  been  to  a  French  port,  nor  had  she 
returned  from  a  French  port  to  the  United  States.  If 
such  a  trade  as  the  present  case  presents  were  to  be 
permitted,  the  whole  object  of  the  non-intercourse  act 
would  be  frustrated.  A  vessel  of  the  United  States 
may,  according  to  the  judgment  in  the  case  of  the 
Charming  Betsey^  be  sold  and  transferred  to  a  Dane, 


503  SUPREME  COURT  U.  S- 

B$md$  attd  he  nay  trade  with  her  as  he  pkasea ;  but  we  saj 
Knox.  ^^  '^  "With  this  proviso,  that  he  does  not  send  her  firom 
•——-1-  a  French  port  to  the  United  States.  He  takes  the  ves- 
sel with  that  restriction*  If  he  trades  to  the  United 
States,  he  is  bound  to  know  and  respect  their  laws. 
The  intention  of  the  law  was  not  only  to  prevent  Ame- 
rican citizens^  but  American  vessels^  from  carrying  09 
an  intercourse  with  French  ports. 

The  case  of  the  Charming  Betsey  was  under  the  act 
of  February,  1800;  but  the  present  case  arises  under 
that  of  17989  which  is  very  difTerentin  many  respects. 
The  opinion  in  that  case,  so  far  as  it  was  not  upon 
points  necessarily  before  the  court,  is  open  to  exaanina'^ 
tion. 

Neither  the  words'^of  the  law,  nor  the  form  of  the 

bond,  make  any  exception  of  the  case  of  the  sale  and 

transfer  6f  the  vessel  be^re  her  return.     If,  therefore, 

a  sale  is  made  it  must  be  subject  to  the  terms  of  the  law; 

and  although  the  vessel  may  not  be  liable  to  seizure 

upon  the  high  seas,  yet  upon  her  return  to  the  United 

States,  it  becanie  the  duty  of  the  custom-house  oficer 

to  seize  her.     The  law  ought  to  be  so  construed  as  t0 

carry  into  effect  the  object  intended.    That  object  was, 

to  cut  off  all  intei*course  with  France,  and  by  that  means 

compel  her  to  do  justice  to  the  United  S^tes.     But  if 

^  this  provision  of  the  law  is  to   be  so  easily  eluded, 

0  503       France  will  be  in  a  better  ^situation  than  before,  for 

she  will  receive  her  usual  supplies,  and  we  shaJyi  be 

'     weakened  by  the  losff-of  the  carrying  trade. 

Bayardj  contrz^  was  stopped  by  the  court 

Marshall,  Qh.  J.  If  the  question  is  not  involved, 
whether  prdbable  cause  will  justify  the  seizure  and  de- 
tention ;  if  there  are  no  facts  in  the  pleadings  which 
show  a  ground  to  suspect  that  there  was  n6  iena  Jide 
sale  and  transfer  of  the  vessel,  the  court  does  not  wish 
to  hear  any  argument  on  die  part  of  the  defendant  ia 
error. 

It  considers  the  point  as  setded  by  the  opinion  given 
in  the  case  of  the  Charming  Betsey,  with  which  opimon 
the  court  is  weU  satisfied. 

The  law  did  not  intend  to  affect  the  sale  of  vessek  of 
1 
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die  United  States^  or  to  impose  any  disability  on  the       Sandp 
VMsel^  after  a  bona  fide  sale  and  transfer  to  a  foreigner*       i^^^^^. 


•*im 


Judgment  affirmed* 


RANDOLPH  V.  WARE. 
THIS  was  an  appeal  from  a  decree  of  the  circuit  ^  P«>«nJ»«  ^f 

r        i_       !•       •    /    i7  TT*      ••  i_'i_j»       •         It*    merchants 

court  for  the  district  ot  Virginia,  which  dismissed  the  factor  that  h^ 
complainant's  bill  in  equity.  would  write  to 

Ware,  the  executor  of  Jones,  surviving  partner  of  the  JS'  ger'^SsS 
house  of  Farrel^Sc  Jones,  British  merchants,  had  in  ranee    done» 
the  same  court,  at  June  term,  1800,  obtained  a  decree  ^^  ^indMl 
against  William  Kamdolph,  administrator  de  bonis  non^  to  insure. 
with  the  will  annexed,  of  Peyton  Randolph,  for  a  large 
*8um  of  money,  with  liberty  to  William  Randolph  to  >       «  5q^ 
file  this  bill  against  Ware,  for  relief  in  regard  to  50 
hogsheads  of  tobacco,  shipped  in  September,  1771,  in 
the   ship  Planter,  Captain  Cawsey,  and  consigned  to 
Farrel  &  Jones ;  a  credit  for  which  had  been  claim- 
ed, but  was  by  the  decree  disallowed. 

The  tobacco  never  came  to  the  hands  of  Farrel  8c 
Jones,  having  been  lost  at  sea  without  being  insured* 

The  appellant  contended  that  he  was  entitled  to  a 
credit  for  the  customary  insurance  price  of  the  tobacco, 
viis*  lOL  per  hogshead,  with  interest* 

1*  Because,  from  the  usage  of  the  trade  between  the 
Virginia  planter  and  the  British  merchant,  it  was  the 
duty  of  the  latter  to  have  insured  the  tobacco,  and  that 
having  failed  so  to  do,  he  is  responsible  as  insurer* 

2.  Because  Thomas  Evans,  the  appellee's  agent  for 
soliciting  consignments  and  managing  this   business, 
having  promised  to  get  the  insurance  done,  it  is  equiva- 
lent to  the  promise  of  his  principals,  Farrel  &  Jones,  * 
and  thej^  are  responsitde  for  the  consequences. 

3.  It  was  contended  that  the  claim,  under  all  circum- 
stances disclosed  in  the  record,  if  not  fit  to  be  decreed 
according  to  the  prayer  of  the  bill,  appears  to  be  of  a 
nature  proper  to  be  decided  in  a  court  of  law,  in  pru-* 
saance  of  an  order  of  the  court  of  equity,  and,  there-* 
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'^•^pi^  fore,  that  the  decree  should  be  reversed,'  and  an  onlei* 
Wm.      made,  directing  a  trial  at  law,  to  ascertain  whether  the 

*"-*——  appellee  is  not  liable  to  the  appellant  for  the  value  of 
the  tobacco,  and  the  interest  from  the  month  of  Sep- 
tember, 1772j  as  standing  in  the  place  of  insurer  there- 
of. 

C.  Lee^  for  the  appellant. 

1.  The  common  course  of  the  trade  was,  for  the 
British  merchant  to  cause  insurance  to  be  made,  upon 
notice  of  the  shipment  of  tobacco ;  and  it  appears  by 
the  letters  exhibited  in  this  record,  that  Parrel  & 
Jones  did,  without  any  special  orders,  cause  insurance 
to  be  made  on  some  of  the  tobacco  shipped  by  Ran- 
dolph's executors. 
*  505  •Thus,  in  their  letter  of  August  1,  tr69,  tp  Richard 

Randolph,  they  say,  ^  We  have  made  the  following  in- 
surance on  the  True  Patriot,  for  the  two  estates,  viz. 
480/.  on  40  hogsheads,  W.  Randolph's  estate;  S16L 
on  68  hogsheads,  P.  Randolph's,"  but  say  nothing  of 
having  received  orders  therefor.  And  again,  August 
10,  1769,  ^^  «We  have  made  816/.  insurance  on  the  True 
Patriot^  on  68  hogsheads  which  Captain  Cawsey  informs 
uo  he  is  to  have^^ 

It  is  true,  that  on  the  15th  of  August,  If^l^  they 
say,  *^  Captain  Cawsey  writes  us  that  he  is  promised 
6r  hogsheads  of  the  estate's  tobacco,  hut.  we  ha!oe  re- 
ceived no  orders  for  insurance.^'*  But  they  had  recei- 
ved no  orders  for  the  insurance  they  made  in  August, 
1769,  on  the  68  hogsheads  which  Captain  Cawsey  in- 
formed them  he  was  to  have.  The  executors  had  a 
right  to  expect,  that  as  Parrel  &  Jones  had  made  insu- 
rance without  orders,  on  the  68  hogsheads,  by  the  True 
Patriot,  they  would  also  have  insurance  made  on  the 
50  hogsheads  by  the  Planter. 

The  appellee's  amended  answer,  put  in  after  thb 
point  was  known,  does  not  pretend  that  any  orders 
were  given  for  the  insurance,  made  in  1769,  on  the  68 
hogsheads.  And  in  the  accounts  of  Farrei  &  Jones, 
there  are  many  charges  of  premiums  on  insurances, 
for  which  no  orders  appear  to  have  been  given. 
'  2.  But  the  deposition  of  P.  L.  Grymes  goes  to  es- 
tablish an  agreement,  on  the  part  of  Evans,  the  agent 


FEERUARY,  18oa.  505 

•. 

of  Farrel  &  Jones,  to  get  insurance  done  upon  the  50    Randolph 
hogsheads  in  question.  ^  Ware- 

,    This  deposition  is  corroborated  by  the  fact,  that  in    _.«J^ 
the  correspondence  produced,  there  is  no  letter  of  the 
executors,  respecting  the  shipment  of  that  parcel  of 
tobacco.     They  relied  altogether  upon  the  promise  of 
Evans. 

No  argument  against  the  claim  can  arise  from  the 
length  of  time  which  elapsed  before  it  was  made.  The 
estate  of  Randolph  was  acknoMfledged  to  be  indebted ; 
the  executors,  therefore,  would  not  bring  a  suit.  It 
was  time  enough  to  exhibit  their  claim  when  suit  was 
brought  ^against  them*.  Besides,  from  1774  to  1783,  ^  506 
the  war  interposed ;  after  that  time  until  the  suit  was 
brought,  the  courts  of  justice  were  absolutely  shut,  or 
legal  impediments  existed  to  the  recovery  of  British 
debts.  The  executors,  also,  might  have  been  ignorjm^ 
of  their  righU  This  suit,  therefore,  ought  to  be  coni-^ 
^idered  as  if  it  had  been  instituted  in  1775..  ,  . 

3.  This  is  a  claim  proper  to  be  settled  in  a  court  of 
law.  There  is  a  diflference  between  a  case  where  the 
chancellor  will  order  an  issue  at  law  to  be  tried,  to  sa- 
tisfy or  inform  his  conscience,  and  wher^  the  whole 
claim  is  a  matter  properly  cognizable  at  law. 

.    p.  £•  J&y,  contra. 

.  \^  There  is  no  evidence  Jn  the  record  of  such  a  ge^* 
neral  usage  of  the  trade,  as  is  ,  contended  for  by  the 
afiipellant..  And  if  there  had  been,  the  voluminous 
correspondence,  exhibited  in  the  cause,  shows  most 
clearly  that  it  did  not  exist  in  the  negotiations  between 
the  present  parties.  For  it  proves,  that  in  almost  every 
instance,  where  the  Randolphs  shipped  tobacco,  they 
ordered  insurance  to  be  made  at  the  time«  they  gave 
notice  of  the  shipment,  ^frel  &  Jones,  in  their  letter 
of  August  6th,  1770,  (stated  in  the^  appellee's  answer,)* 
say,  ^^  We  made  no  insurance  on  the  Vtrgintan^  though 
we  were  a  little  uneasy  that  so  large  a  quantity  as  66 
hogsheads  were  ventured  home  without  it,  for  it  is  our 
rule  not  to  make  any  insurance,  without  orders,  upon 
tobacco ;  which  you  will  please  to  remember*'^ 

On  the  15th  of  August,  1771,  they  say,  "  Captain 
Cawsey  writes  us  that  he  is  promised  67  hogsheads  of 
YoL.IU.  sc» 
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JUndotiOi    the  estate's  tobacco,  but  we  have  received  no  orders  fir 

\v«re.      insurance**^ 

'  On  the  17th  of  September,  1771,  the  tobacco  b 

question  was  shipped*  On  die  lOdi  of  December, 
1771,  Farrel  &  Jones  write  to  the  Randolphs  as  fol- 
lows :  ^^  We  wrote  you  the  15th  of  August,  by  the 
True  Patriot^  Captain  Aselby,  to  which  we  refer* 
We  observe  by  our  agent  Mr.  Evans's  letter,  that  you 
have  shipped  50  hogsheads  of  the  estate's  tobacto  on 
board  Captain  Cawsey,  and  it  gives  os  great  conceni 
*  507  to  find  you  ordered  no  ^insurance  on  them,  though  we 
wrote  you  in  August,  1770,  that  we  never  made  any 
insurance  on  tobacco,  without  orders;  as  we  are  mucl& 
afraid  some  accideht  has  happened  to  hinu  He  haa 
now  been  sailed  from  Virginia  twelve  weeks,  and  by 
accounts  we  have  from  capuins  who  sailed  from  Asie- 
rica  about  that  time,  he  must  have  had  dreadful  wea- 
ther in  a  few  days  after  he  came  out.  We  think  there 
is  no  other  chance  for  him,  but  that  he  has  lost  hb 
masts  and  obliged  to  bear  away  for  the  West  Indies.'' 

In  their  letter  to  the  Randolphs  of  4th  April,  1773, 
they  say,  *^  You  have  also,  enclosed,  the  estate's  ac- 
count current  to  the  31st  December,  balance  hi  oar 
favour  /•  if  any  error j  you  toil!  please  to  athise 

wt^  * 

And  in  August  15,  1772,  they  say,  ^  As  yet  we 
have  received  no  orders  for  insurance  on  the  Eliza- 
beth, on  account  of  the  estate*  If  any  tobacco  is 
shipped  in  her,  we  hope  to  receive  directions  in  time  to 
prevent  the  Hie  accident  as  happened  last  year^ 

On  23d  of  April,  1773,  they  say,  ^  Having  settled 
the  account  current  agreeable  to  what  Mr.  Evans 
wrote  us,  we  send  it  to  you  enclosed.  Balanee  in  odr 
favour        *    /.  if  any  error  ^  please  to  advise  J* 

On  the  10th  of  August,  1774,  they  write,  **  You 
have  also,  enclosed,  the  estate's  account  current  to  3 1st 
December  last ;  balance  in  our  fevour  A  if  any 

error^  please  to  advise*^ 

And  on  the  10th  of  March,  1773,  they  sent  Ae  es* 
tate's  account  current  to  31st  of  December,  widi  die 
same  request,  "  if  any  error^  please  to  advtse,^^    ^ 

Here  the  correspondence  was  closed  by  the  war; 
after  which,  in  1783,  the  house  of  Farrel  8c  Jones  sent 
cut  an  agent,  Mr.  Hanson,  who  was  known  as  suoh  to 
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^  _  _ 

the  Randolphs,  and  who,  in  that  capacity,  transacted     R»n^^oU»^ 
business  with  them,  and  who  continued  in  Virginia       Ware. 
until  the  year  1800.  '     • 

♦During  the  whole  of  this  period,  of  nearfy  30  years,         *  508 
not  a  syllable  was  said  of  any  claim  against  Earrel  & 
Jones,  on  i^ccountof  the  i>0  hogsheads  of  tobacco  lo:^ 
in  the  Planter. 

In  addition  to  all  this,  it  appeared,  by  the  exhibits  in 
this  cause,  that  some  time  in  June,  1772,  after  the  loss 
of  the  tobacco  was  known  to  the  Randolphs,  they  gave 
their  bond,  antedated  on  the  1st  of  January,  1772,  for 
the  balance  then  due,  without  any  credit  being  given 
for  the  lost  tobacco. 

2.  But  it  is  contended  that  Farrel  &  Jones'had,  in 
some 'instances,  made  insurance  without  orders,  and, 
therefore,  they  were  bound  to  do  it  in  this  instance. 

We  deny  the  fact.  Although,  in  one  or  two  in* 
stances,  Farrel  &  Jones  have  in  their  letters  mentioned 
having  made  insurance,  without  stating  it  to  be  by  or" 
4er^  yet  it  does  not  follow  that  no  orders  were  given. 
Anii  the  whole  general  tenor  of  the  correspondence 
«bow8  that  it  was  not  their  usual  practice  to  insure 
without  orders.  * 

3.  The  appellant  relies  upon  the  affidavit  of  Grymes 
to  show  that  EvaAs,  the  agent  of  Farrel  &  Jones,  pro- 
mised to  have  insurance  done. 

This  affidavit  appears  in  the  transcript  of  the  record, 
without  date,  place  or  circumstance.  It  does  not  ap- 
pear to  have  been  sworn  before  any  magistrate  compe- 
tent to  administer  an  oath,  and  no  cross-examination, 
nor  any  thing  to  show  upon  what  occasion  it  was  made. 
It  is  uncertain  in  itself,  uncorroborated  by  any  other 
part  of  the  testimony,  and  inconsistent  with  the  gene- 
ral tenor  of  it.  He  says  the  conversation  happened 
€arly  in  the  year  ;  but  the  tobacco  was  shipped  in  Sep* 
tember.  His  words  are,^^  He  the  said  Evans  informed 
the  aforesaid  Peyton  and  Richard  Randolph,  that  he 
was  writing  to  the  aforesaid  house  of  Farrel  &  Jones, 
that  he  would  direct  insurance  to  be  made,^'  ^^  and  that 
they  need  give  themselves  no  further  trouble  in  the  bu- 
siness." 

♦The  long  time  which  had  elapsed  before  this  depo-         ifc  5Q9 
sition  was  made,  (probably  30  years,)  renders  its  con- 
tents of  very  little  weight,  especially  as  there  were  a 
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Banddph  Ymniber  of  •hipments  of  tobacco  made  at  different  times 
War*.  in  the  same  ship,  and  he  swears  the  conversation  hap- 
■  pened  early  in  the  year.  It  appears  from  the  corre- 
spondence, that  early  in  the  year  preceding,  viz.  1770, 
the  sajtte  ship  had  been  loaded  with  tobacco  at  the  same 
place ;  and  this  renders  it  probable  that  Mr.  Grjrmes 
had  misuken  the  year. 

But  admitting  that  it  proves  all  diat  is  contended, 
yet  Evans  was  not  competent  to  bind  his  pnncipal  to 
insure ;  it  was  not  a  matter  within  his  agency* 

JoHnsoN^  J..  I  found  my  opinion  in  this  case  upoa 
a  single  consideration.  It  was  incumbent  on  the  ap- 
pellant to  show  that  Evans's  neglecting  to  comply  with 
his  promise  to  insure,  made  Parrel  &  Jones  liable.  I 
think  it  did  not,  because  it  appears  that  Parrel  &  Jcmes 
did  not  generally  hold  themselves  bound  to  insure 
shipments  of  tobacco,  without  receiving  express  instruc- 
tions to  do  so.  It  was,  therefore,  incumbent  upon  the 
executors  of  Randolph  to  communicate  such  instruc- 
tions to  Parrel  &  Jones.  If  they  confided  in  the  pro- 
mise of  Evans  to  give  th^se  instructions,  it  was  to  dieir 
own  prejudice.  And  although  the  failure  of  Evans  to 
do  so  certainly  made  him  personally  liable  to  them, 
yet  it  t:ouId  not  produce  a  liability  in  Parrel  &  Jones. 
So  far  as  Evans  was  intrusted  to  do  an  act  incumbent 
on  the  appellant's  testator  himself  to  do,  he  was  the 
agent  of  the  executors  of  Randolph,  and  not  of  Farrd 
&  Jones. 

Washington,  J.  In  this  case  it  appears  that  a  let- 
ter was  written  by  Parrel  &  Jones,  in  August,  1770, 
notifying  the  executors  of  Randolph  that  they  woidd 
not  make  insurance  without  orders.  And  it  is  shown 
also,  that  the  Randolphs  were  accustomed  to  give  or- 
ders for  insurance  whenever  they  wished  to  have  it 
made.  Whatever,  then,  may  be  the  general  usage  of 
the  trade,  it  will  not  apply  to  the  present  ease. 
^  510  *The  deposition  of  Grymes  comes  in  a  very  ques- 

tionable shape.  It  speaks  of  things  30  years  ago,  and 
in  very  uncertain  language.  But  admitdng  for  a  mo- 
ment that  it  applies  to  this  shipment,  Evans  had  not 
authority  to  bind  his  principal  by  a  promise  to  insure. 
Ue  did  not  promise  for  them,  but  promised  for  himself, 
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that  he  would  write  to  them  to  make  insurance.    Tbis^     Rftndoiph 
it  is  admitted,  he  did  not  do*     Are  Farrel  &  Jones       wIW. 
liable  for  his  personal  engagement  ?  ,  "■ 

But  the  deposition  of  Grymes  is  not  only  uncorrobo-* 
rated,  but  opposed,  by  the  other  evidence  in  the  cause. 
If  the  Randolphs  relied  upon  this  supposed  engagement 
of  £vans,  why  did  they  give  their  bond  in  1772,  nine 
months  after  the  loss,  and  long  after  they  had  notice 
of  the  loss,  for  the  balance  of  the  account,  widiout  de» 
manding  a  credit  for  the  lost  tobacco  f  Three  ac- 
counts current  were  sent  them  for  the  years  1772, 1 773 
and  1774,  at  several  times,  and  they  were  requested 
at  each  time  to  examine  them,  and,  if  they  contained 
any  error,  to  advise  Farrel  &  Jones  of  it.  By  not  do- 
ing this,  they  have  given  strong  evidence  that  there 
was  no  such  agreement  with  £vans,  that  there  was  no 
error  in  the  accounts,  and  that  Mn  Grymes  must  have 
been  mistaken,  or  that  his  deposition  refers  to  some 
other  uansaction« 

Paterson,  J.  The  complainant  filed  a  cross  bill 
to  obtain  credit  for  50  Jliogsheads  of  tobacco,  which 
were  shipped  on  board  the  Planter y  the  17th  September, 
1771,  by  Richard  and  Peyton  Randolph,  executors  of 
William  Randolph,  and  consigned  to  Farrel  &  Jones, 
merchants,  at  Bristol,  in  £ngland.  The  tobacco  was 
not  insured.     The  Planter  foundered  at  sea,  and  the  ^ 

tobacco  was  lost.  The  question  is,  who  shall  sustain 
the  loss  ?  It  is  contended,  on  the  part  of  the  repre* 
sentatives  of  the  Randolphs,  that  Farrel  &  Jones  ought 
to  have  insured  the  tobacco,  and,  not  having  done  so, 
they  have  made  themselves  liable  to  the  amount,  as  if 
it  had  been  insured.      To  establish  this  position,  the  * 

counsel  for  the  complainant  has  taken,  the  following^ 
grounds.  ' 

l8t.  From  the  nature  and  usage  of  the  trade  between 
the  Virginia  planter  and  the  English  merchant,  it  was 
*the  duty  of  the  latter  to  have  insured  the  tobacco,  and         *  511. 
failing  so  to  do,  he  is  responsible  as  the  insurer. 

2d.  That  Thomas  £vans,  the  agent  of  Farrel  & 
Jones,  having  promised  to  have  insurance  made,  it  is 
equivalent  to  the  promise  of  his  principals,  Farrel  8c 
Jones,  and  they  were  responsible  for  the  consequences. 

As  to  the  first  point,  no  usage  has  been  prov.ed.  And 
if  d  usage  did  exist,  this  case  was  taken  out  of  it ;  as^ 
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^'^^^^^    it  appears  hy  the  whole  coarse  of  .correspondence  k^ 

Wara.       tween  the  parties,  that  Farrel  &  Jones  never  did  inatirt 

^"^"^^    tobacco  without  orders ;  and  that  the  Randolphs  gave 

them  orders  to  effect  insurances  on  tobacco,  whenever 

they  thought  it  expedient  or  neoessary. 

Great  stress  is  laid  on  die  contract  which»  it  is  stated, 
was  entered  into  between  the  Randolphs  and  Thomas 
Evans,  the  agent  of  Farrel  &  Jones.     The  contract  is 
founded  on  the  deposition  of  Philip  Grymes.     This 
deposition  is  certainly  open  to  the  strictores  which  have 
been  made  upon  it  by  the  counsel  on  the  part  of  the 
defendant.     It  does  not  appear  when,  and  before  whom, 
the  deposition  was  taken.    The  deposidon  is  ex  ^rtt^ 
for  neither  the  defendant  or  his  attorney  had  an  oppor- 
tunity to  cross-examine  the  witness.     If  it  was  taken  at 
or  about  the  time  that  the  bill  was  filed,  then  it  is  liable 
to  the  objections  resulting  from  the  frail^  and  uncer- 
tainty of  memory,  and  the  misconception  or  miseon- 
struction  of  words  used  in  a  general  conversation,  af^r 
a  long  period  of  time,  exceeding  twenty  years.     Be- 
,   sides,  the  quantity  of  tobacco  to  be  insured  was  not 
mentioned  in  the  course  of  the  conversation,  nor  does 
it  appear  that  it  was  at  any  time  afterwards  commu- 
nicated to  the  agent ;  and  unless  dte  quanti^  was  as- 
certained, an  insurance  could  not  be  effected.  How  this 
paper,  purix>rting  to  be  a  deposition,  became  annexed 
I  to  the  bill,  I  have  not  been  able  to  discover  from  the 

proceedings  ;  and  if  it  be  admitted  as  a  piece  of  evi- 
dence in  the  cause,  its  credit  is  much  imnaired  in  c<m- 
sequence  of  the  observations  already  made. 

The  acts  of  the  agent  bind  the  principal ;  and  sup* 
posing  Evans  to  have  been  the  general  agent  of  Farrel 
0  c^o  *^  Jones,  it  may  well  be  questioned,  whether  hia  un- 

dertaking to  insure  is  obligatory  upon  them ;  as  it  is 
manifest,  from  the  correspondence  between  the  Ran- 
dolphs and  Farrel  &  Jones,  that  the  latter  did  not 
insure  tobacco  without  express  orders  for  the  purpose; 
that  the  Randolphs  wrote  to  them  to  insure,  when  they 
deemed  an  insurance  proper.  The  fair  inference  is,  that 
if  Evans  engaged  to  have  an  insurance  made  in  this 
instance  by  Farrel  &  Jones,  it  was  a  personal  contract 
on  his  part,  which  bound  himself  and  no  other,  and  for 
the  performance  of  which  he  was  responsible  in  his 
private  character.  Orders  for  insurance  were  inva- 
6 
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tiably  trafiimuf  led  by  the  Randolphs  to  Farrel  6  Jones,    Randoipli 
and  not  cominunicated  to  them  through  the  medium  of'     Ware. 
Evans,  unless  the  present  should  be  considered  as  an     - — -^ 
exception.     Under  such  circumstances,  the  Randolphs, 
if  they  relied  on  the  promise  of  Evans,  must  look  to 
him  individually,  and  not  through  him  tq  Farrel  8t 
Jonea.    By  this  promise,  Evans  bound  himself,  and 
not  ^t  firm. 

The  house  of  ]^arrel  &  Jotie^  transmitted  anniftally 
their  aceounts  to  the  Rimdolphs ;  they  tlid  so  for  the 
year  1771^  after  th^  loss  of  the  tobacco,  which  it  is  ad* 
xnitted  iras  not  passed  to  the  credit  of  the  Randolphs. 
The  bond  given  for  the  balance  is  dated  the  let  January, 
irr2,  though,  from  the  letter  of  the  4th  April,  irrs,  it 
was  not,  probably,  executed  till  soine  months  after  its 
date.  It  was  made  to  bear  date  the  1st  January,  1772^ 
that  it  might  correspond  with  the  accounts  rendered^  and 
carry  interest  from  that  period.  Farrel  ^  Jones  an^ 
Dually  rendered  regidar  and  stated  accounts  to  the  Ran- 
dolphs of  their  mutual  dealings  in  die  years  1 772, 1 773^, 
and  1774;  and  in  a  ktter  of  the  former  to  iht  latter^ 
Farrel  Ik  Jones  particularly  requested  that  errors,  if 
Any  occurred^  should  be  pointed  oilt,  that  they  might 
be  rectified.  But  the  Randolphs  made  no  objections ; 
they  made  no  nitntion  of  th6  tobacco  which  was  lost, 
nor  did  they  ever  intimate  an  opinion  that  Farrel  & 
Jones  were  liable  for  its  amount.  Why  this* silence, 
this  acquiescence  i  The  period  of  the  war  we  will  let 
pass  without  animadversion,  as  no  dealings  or  commu- 
nication took  place  between  the  parties.  Evans  died  in 
1778.  In  1780  Hanson  was  appointed  the  agent  of 
Farrel  &  Jones.  It  was  never  suggested  to  Hanson 
that  the  Randolphs,  *^or  their  representatives,  claimed  ^  5|3 
an  allowance  for  the  tobacco;  no  intention  was  mani- 
fested to  charge  Farrel  &  Jones  with  it,  until  an  action 
was  commenced  on  the  bond,  in  1793,  or  1794,  when, 
for  the  first  time,  a  claim  was  set  up  for  the  tobacco. 
Mr.  Lee  has  endeavoured  to  account  for  this  silence 
and  acquiescence,  but  not  in  a  satisfactory  manner ;  and 
it  is  probable  that  the  Randolphs  never  thought  of 
making  any  demand,  because  they  were  convinced  that 
they  had  no  right  to  do  so^  and  that  they  must  isustain 
the  loss  themselves,  as  they  had  neglected  to  order  Far* 
rel  &  Jones  to  make  the    insurance.     It  was  a  loss 
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RaoMpli    juBtly  imputable  to  their  own  tieglect  or  imprudence  r 
W^Ve       ^^  ^^  °^^  ^^"  ^'^y  intended  to  stand  their  own  insurers* 
*  Parrel  &  Jones  expressed  regret  whenever  they   re* 

ceived  no  orders  to  insure ;  and  "^his  flowed  from  the 
nature  and  situation  of  their  accounts  tod  dealings  :  for 
as  the  Randolphs  were  indebted  to  the  firm,  in  a  large 
amount,  it  became  the  interest  of  Parrel  &  Jones  that 
the  tobacco  should  be  insured,  as  it  was  property  in- 
tended to  be  appropriated  towards  the  payment  of  the 
debt  due  to  them.     The  loss  rendered  the  Randolphs 
the  less  able  to  pay,  and  increased  the  risk  of  Farrel  & 
Jones,  by  diminishing  their  security.    An  insurance, 
therefore,  of  the  property  of  the  debtor,  must  have  beeu 
beneficial  and  satisfactory  to  the  creditor.     But  this  in- 
surance, it  seems,  the  house  of  Parrel  &  Jones  never 
thought  themselves  authorized  to  make,  unless  they  re- 
ceived immediately  from  the  Randolphs  explicit  direc- 
tions for  the  purpose. 

The  charge  is  stale.  The  claim  comes  too  late;  it 
is  brought  forward  after  a  sleep  of  near  30  years,  du- 
ring which  period  the  original  parties  and  their  agents 
have  disappeared  and  are  no  more*  An  acquiescence 
for  such  a  length  of  time,  and  under  such  circumstan- 
ces, is  too  stubborn  and  inveterate  to  be '  surmounted. 
The  claim  was  put  into  oblivion ;  and  there  it  ought  to 
have  remained^  A  court  of  eqmty  should  not  inter- 
pose in  a  case  of  this  kind;  and,  dierefore,  the  decree 
pronounced  by  the  circuit  court  ought  to  be  affirmed. 

Gushing,  J.  concurred. 

Judgment  affirmed.(a)- 

(a)  M  ARsa  ALL,  Ch.  J.  did  not  ait  in  the  cftoie*  having  decided  it  in  the 
oourt  below*  '  i 


*  51*  "FIELD  V.  MILTON. 

A  certiorari 

i^ili  be  award-  W.  PINCKNEY,  for  plaintiflf  in  error,  suggested 
aog^stioh^  that  the  citation  had  been  served,  but  was  not  returned 
that  the  cUa-  by  the  clerk  below  with  the  writ  of  error,  and  prayed  a 

tfton  haa  been  >»^-,#;--^-,i 

acrved^but     certtoraru 

notaenlfup 

twnaerip\  of     ^^^  Court  Said  it  was  a  new  case. 

the  record.  Certiorari  granted. 
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WINCHESTER  v.  JACKSON  AND  OTHERS. 

THE  writ  of  error  was  dismissed  for  want  of  juris-  Cotti  win  be 
diction,  the  parties  not  appearing  upon  the  record  to  be  ^^Smi^St 
citizens  of  different  states.  of  %  writ  of 

eiTOTyfiirwaiit 

Campbelly  for  the  defendants  in  error,  prayed  that  the  tHml  %  the 
dismissal  might  be  xvtth  caatSy  the  original  defendants  oririofti  de- 
bemg  also  defendants  m  error.  ao  defendnt 

The  clerk  stated  that  the  practice  had  heretofore  >B«nw» 
been  to  dismiss  without  costs,  ^  where  the  dismission 
was  for  want  of  jurisdiction. 

The  CouN  directed  it  to  be  dismissed  xvtth  costs* 


Vol.  m,  3  P 
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PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


A 

ABATEMENT. 

^y»re,  whether  a  deputy  marshal  can 
plead  in  abatement  that  thec^ia^ 
was  not  served  on  him  by  a  disin* 
terested  person  ?  Kno^c  v.  Sum- 
mery, 496 

ACTION. 

.» 

1.  An  action  for  goo^s  sold  and  de- 
liFered  cannot  be  maintained  by  him 
who  received  a  note  as  conditional 
payment  therefor,  and  has  passed 
away  that  note.    Harrit  v.  yohrutont 

311 

2.  If  part  of  the  goods  were  the  sole 
property  of  D.,  and  the  residue  the 
sole  property  of  1.,  and  if  L  had  au- 
tborityorom  D.  to  aeU  D^'s  part,  I. 
may  maintain  an  action  tor  thei 
ye^Qls  in  his  own  nam^,  id*  ib* 

2"  An  iction  for  money  had  aind  recei- 
ved will  not  Ue  for  the  United  States 
against  tiie  assignees  of  a  baiykrapt, 
wtbe  price  of  a  ship  sold  hy  them 

'  as  the  property  of  the  bankrupt 
whohadtske^  %  filaeosih  to  obtain 


a  register  i  the  ship  not  harine  been 
seized  by  the  United  States  ror  the 
forfeiture  befcffe  the  sale  and  trans- 
fer. Urutc4StaU9  y.GrumfypF  T^ftom. 
burgh,  337 

4  ^tiirrtfy  whether  an  iiction  fitf  mpney 
had  and  received  will  Ue  tp  es^ 
tablish  a  forfeiture  for  an  act  com- 
mitted by  a  thq^d  person  ?  id,        ib, 

AGENT. 

1.  See  AcHon,  % 

2.  A  factor  may  bjs  j  ustifi^  by  ihe  .or- 
ders of  an  agent^  in  deviatmgirom 
the  written  orders  of  th^  principal* 
Maneiia  v.  Bairy*  415 

3.  An  agent  for  collecting  of  debts 
merely  is  not  a  factor  ^thin  the 
13th  section  of  the  act  of  limitations 
of  Virginia.    Hofkirk  y- BeU,    454 

4.  A  promise  by  a  Merchant's  factor 
that  he  wonld  write  to  his  princi" 
pal  to  get  Insorattce  dome,  does  not 
bind  the  principal  to  insure.  i?a»- 
d^t^  V.  War^i  503 

AGREEMENT. 

1.  The  courts  of  the  United  States  will 
nofc  enforce  an  agrcemeht  entered , 
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intoinfrftud  of  aUw  of  the  United 
Statet.    Samutf  T.  Eve^  24S 

3.  See  AgaUf  4 

APPEAL. 

1.  The  act  of  eongreis  allowing  appeals 
witbout  a  ttatement  of  faictB,  ap- 
plies to  decrees  made  before  the 
date  of  that  act    Unked  Staiu  y. 

%  No  appeal  or  writ  of  error  lies  in  a 
trimmai   cate.   .   United   Statn    ▼• 

3.  A  decree  for  a  sale  of  the  mortga- 
ged property  on  a  bill  to  foreclose, 
u  %JUuU  decree*  from  which  an  ap- 
peafUes.    £ay  y*  Law,  179 

APPEARANCE. 

An  appearance  of  the  defendant  by  at- ' 
tomey  cures  all  antecedent  irregu- 
larity of  process.  JTaox  v.  Sutnmert, 
'  496 

ASSUMPSIT. 

1.  See  Aeikm,  1,  2,  3.  4. 

3.  Auumput  will  lie  upon  a  letter  of 

credit,  by  him  who  trusts  a  third 

•    person  upon  the  faith  <tf  that  letter. 

Itomraton  ▼.  Aidton,  493 

r 

ATTORNEY. 

L  Notice  of  the  time  and  place  of 
taking  a  deposition,  given  to  an  at* 
toQuy^  iaWf  is  not  sufficient  under 
the  law  of  Virginia.  Buddicum  v. 
iCfri,  S93 

2.  An  atiornty  at  lam  may  agree  to  re- 
ceive or  waive  notice,  and  cannot 
afterwards  allege  the  want  of  it, 
id*  ib» 


B 


BANKRUPT. 

1.  The  United  States  hare  no  Heti  on 
the  real  estate  of  their  debtor,  un- 
til suit  brought,  or  bankruptcy,  &c. 
United  State*  v.  Hooe^  73 

%  If  the  defendant  plead  the  bankrupt- 
^- of  the  endonor  in  bar,  the  plaiA- 
1 


tiff  may  reply  that  the    note  was 

S'ven  to  the  endorser  in  trust  for 
e  plaintiff.  Wilton  v.  CWmoii,  193 
3.'  See  Legacy* 

BOND. 

1.  A  variance  in  date  between  the 
bond  declared  upon,  and  that  pro- 
duced on  oyer,  is  matter  of  sub- 
stance, and  fatal  upon  the  plaintiff's 
special  demurrer  to  the  defendant'^ 
bad  rejoinder.     Cooie  r.  Graham, 

229 

%  The  court  may  depart  from  the  let- 
ter of  the  conctition  of  a  bond  to 
carry  into  effect  the  intention  of  the 
parties,  id.  ib, 

3.  See  Collector 9  2. 

4.  A  discharge  from  the  prison  rules 
under  the  insolvent  act  of  Virginia, 
although  obtained  by  fraud,  is  a 
discharge  in  due  couree  of  lavs  and 
upon^uch  discharge  no  action  can 
be  mainUuned  upon  the  prison 
bounds  bond.    Simnu  v.  Slaann^ 

3Q0 

BRITISH  SUBJECTS. 

1.  ^4fre,  whether  a  British  subject, 
bom  in  Eng^d  in  the  year  1750» 
and  who  always  resided  in  England, 
could,  in  the  year  1786,  take  and 
hold  lands  in  Virginia  by  descent 
or  devise  *     Lambert  v.  Paine,     97 

2.  The  treaty  of  peace  between  Great 

Britain  and  the  United  States  pre- 
vents the  operation  of  the  act  of 
limitations  of  Virginia  upon  British 
debts  contracted  before  that  treatyi: 
Hopkirk  V.  Bell^  454 


CAPTURE. 

The  commander  of  a  United  States 
ship  of  war,  if  he  seizes  a  veuel 
on  the  high  seas,  noithomt  probable 
caute,  is  liable  to  make  restitution 
in  value  with  damages  and  co8t8» 
even  although  the  vessel  is  taken  out 
of  his  p6ssession  by  superior  forces 
and  the  otlner  is  not  bound  to  re- 
sort to  the  recapto^  but  miy  aban- 
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don  &nd  hold  the  original  captor 
liable  for  the  whole  loss.  Malty  v. 
ShaUuck^  458 

CAVEAT. 

A  ^neral  dismissal  o^the  plaintiff's 
caveat,  in  Kentucky,  tloes  not  pur- 
port to  be  a  judgment  upon  the 
merits.    WiUon  v.  Speedy      ^ 


283 


CERTIORARI. 


A  certiorari  will  be  awarded  upon  a 
suggestion  that  t^e  citation  has  been 
senredy  but  not  sent  up  with  the 
transcript  of  the  record,  ^ield  v. 
Milto^^  514 

CHANCERY. 

1.  A  decree  for  the  sale  of  mortgage)} 
property,  on  a  bill  to  foreclose,  is' a 
final  decree,  and  may  be  appealed 
from.     Ray  v.  Lavs,  179 

2.  A  pUa  in  bar  to  a  bill  in  chancery, 
denying  only  part  of  the  material 
facts  stated  in  the  bill,  is  not  good. 
A  mere  denial  of  facts  is  proper  for 
anawoer,butnot  for  a  pUa,  Jfilli- 
gan  V.  MiUedge,  320 

3.  The  want  of  proper  parties  is  not  a 
good  plea>  it  the  bill  suggests  that 
such  parties  are  out  of  the  jurisdic- 
tion of  the  court,  id.  ib. 

4.  The  want  of  proper  parties  ts  not  a 
sufficient  ground  for  dismissing  the 
bill,  id,  ib. 

5.  If  the  executor  has  no  assets  you 
may  proceed  in  equity  against  the 
devisees  or  legatees,  i</.  228 

CITATION. 
See  Certiorari. 

COLLECTOR. 

1.*  See  Mortgage%  1.  Petertburgh, 
%  To  support  a  judgment  on  a  collect- 
or's bond  at  the  return  term,  it 


must  appear  by  the  record,  that  the 
writ  was  executed  14  days  before 
the  return  day.  Dobynee  v.  United 
Statee,  241 

CONTRACT. 

1.  The  Court  has  the  exclusive  power 
of  deciding  whether  a  written  con- 
tract be  usurious.    Levy  v.  Gadeby, 

181 

2.  He  who  sells  property  on  a  descrip- 
tion given  by  himself,  is  bound  in 
equity  to  make  good  that  descrip- 
tion.    M*Ferran  v.  Taylor,         270 

S.  On  a  contract  to  deliver  flour,  its 
value  is  to  be  ascertained  on  the 
day  when  it  ought  to  have  been  de- 
livered.       Dovglatt  V.  3i*Jlli*ter, 

■    298 

COSTS. 

1.  Costs  are  not  to  be  awarded  against 
the  United  Statee.  United  States  v. 
ffooe,  73 

2.  In  Virginia,  if  the  first  ca,  *a,  be  re- 

turned non  ett,  the  second  may  in- 
clude the  costs  of  issuing  both. 
Peyton  v  Brooke^  92 

3*  Costs  will  be  allowed  on  the  dismis- 
sal of  a  writ  of  error  for  want  of 
jurisdiction,  if  the  original  defend- 
ant be  also  defendant  in  error.  Win^ 
chetter  v  yachon,  515 

4.  If  errors  are  not  assigned,  accord- 
ing to  the  rule  of  court,  the  writ 
of  error  may  be  dismissed  with 
costs.    General  Mule,  239 

5.  If  the  plaintiff  in  error  does  not  ap- 
pear, the  defendant  may  have  thtt 
writ  of  error  dismissed  with  costs. 
Jfonialetv,  Murray,  249 

COURT. 


1.  The  court  has  the  exclusive  power  to 
decide  whether  a  written  contract 
be  usurious.     Levy  v.  Gadeby,     181 

S,  T^e  court,  upona  jury  trial,  is  bound 
to  give  an  opinion  if  required,  upon 
any  point  relevant  to  the  issue. 
Douglaee  v.  M*AlUeHr%  291 
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COURT  MARTIAL, 

1.  The  court  martial  of  the  district  of 
Columbia  has  not  exclusive  cogni- 
sance of  the  question  who  are  sub- 
ject to  militia  auty,  and  its  sentence 
IS  not  conclusive  upon  that  point. 
Wuev,  Withers,  331 

3.  The  court  martial  who  impose  a  fine 
upon  a  man,  not  liable  to  militia 
duty,  are  equally  trespassers,  with 
the  officer  who  distriiins  for  such 
fine,  id.  tb. 


D 


DAMAGES. 

In  estimsting  damages  for  breach  of  a 
contract  to  deliver  floor,  the  jury 
are  to  ascertain  the  value  of  the 
flour  on  the  day  when  the  cause  of 
action  arose-  Douglastv,  M^AUit' 
ter,  298 

DEBTOR. 

See  LietL 

DECLARATION. 

1.  In  a  declaration,  the  averment  that 

•  ^  the  assignment  of  a  promissory  note 

was   for  value  received,  is  an  immo' 

ferial  averment    and  need  not  be 

proved.     WiUon  v.  Codman,        193 

2«  A  replication  stating  that  the  note 

was  giveii  to  the  endorsor  in  trust 

for  the  plaintiff  is  not  a  departure 

from  the  declaration  which  avers 

the  note  to  hfive  been  given  for 

value  received,  id.  ib. 


DECREE. 

A  decree  for  the  sale  of  mortga^^d 
propertyi  on  a  bill  to  foreclose,  is  a 
final  decree,  and  may  be  appealed 
from.    Ray  v.  Lamt  179 

DEMURRER. 

See  Pleading. 


DEPARTURE. 

S^  PUading,  6. 
DEPOSITION. 
Sea  Attorney,  \,  %    Kotice,  1,  2,^3. 
DEVIATION. 
See  Inturwice,  4. 
DEVISE. 

1.  A  devise  of  I*  All  the  ettau  called 
Marrowbone,  in  the  county  of  H  con- 
tluning  by  ettimation  2,5S5  aeree  o/* 
land,* carries  the  fee.    '  Lambert  y. 
Paine,  97 

2.  ^uare,  whether  a  British  subject 
hpTfi  in  England,  in  1750,  and  who 
always  resided  there,  could.  In  the 
year  1786,  take  and  hold  lands  in 
Virginia  by  descent  or  devise  ?  id. 

ib- 
3<  See  Chancery,  5. 

DISCHARGE. 

A  discharge  from  prison  by  a  compe- 
tent tribunal,  obtained  byfraxed,  is  a 
discharge  in  due  Couree  vf  Un». 
Simme  v.  Slacum,  300 

DISTRICT  OF  COLUMBIA. 

1.  No  appeal  or  writ  of  error,  in  a 
criminal  caee,  lies  from  the  judg- 
ment of  the  circuit  court  of  the  dis- 
trict of  Columbia.  United  Statet  ▼. 
More,  159 

2.  ^tutre,  whether  the  act  of  congress, 
abolishing  the  fees  of  justices  of 
the  peace,  in  the  district  of  Colum- 
bia, can  affect  those  justices  who 
were  in  commissioa  when  that  act 
was  passed  \  id.  ib. 

3.  The  plaintiff  in  error  must  file  a 
transcript  of  the  record  with  the 
clerk  of  the  supreme  court  of  the 
United  States,  within  the  first  six 
days  of  the  term.     General  Jtmie, 

339 
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4.  An  eicecutor  cannot  tnainUdn  a  suit 
in  the  district  of  Columbia,  upon 
letters  testamentkry  granted  in  a 
foreign  country.    Dix&nv*  JRaituayf 

319 

5.  A  justice  of  the  peace  in  the  dis- 
trict of  Columbia  is  an  officer  of 
the  government  of  the  United  States, 
and  is  exempt  from  militia  duty. 
Wite  V.  W  hert,  331 

6.  See  Court  Martial^  1,  2.        . 
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EQUITY. 

1.  See  JtppeaUt  1.  Chahcery,  1.  5.  Von- 
tract f  3. 

3.  The  holder  of  i  promissory  note  in 
Virginia,  payable  to  order  may^  in 
equity f  sue  a  rem^fe  endorsor,  but  not 
at  law,    Morris  V.  yohntton^        311 


N         EVIDENCE. 

1.  If  usury  be  specially  pleaded,  and 
the  court  reject  the  evidence  of- 
fered upon  the  special  plea,  it  may 
be  admitted  upon  the  general  issue. 
Le^  V.  Gatkby^  180 

3.  The  court  has  the  exclusive  power 
to  decide  whether  a  written  con- 
tract be  evidence  of  usury,  id,     ih, 

3.  A  report  of  surveyors*  that  a  ves- 

sel is  unsound,  is  not  evidence  that 
she  was  not  seaworthy  when  she 
commenced  the  voyage.  Marine 
Int,  Co,  V.  mUon,  187 

4.  ^uarCf  whether  such  report,  even  if 

it  related  to  the  commencement  of 
the  voyage,  is  concliuiw  evidence  ? 
id.  lb. 

5.  The  aastgnee  of  a  pre-emption  war- 
rant is  a. competent  witness  if  his 
tastitiiony  does  not  tend  to  support 
thJe  title  of  the  party  producing  htm. 
WUwn  v.  Speedy  383 

6.  Hotice  to  an  attorney  at  iaa  of  the 
time  and  place  of  taking  a  deposi- 
tion, Isnot  sufficiisnt  under  Ibe  law 
of  Virginia.  Buddicum  v.  Kkiy  393 

7.  The  deposition  must.be  taken  at  the 
tiihe  notified;  an adjoizrnBiteat from 


the  13th  to  the  19th,  is  not  an  ad- 
journment from  day  to  day.  Buddi- 
cumhf.  Kirk,  *  2^ 

8.  Evidence  of  w^af  delivered  iK  good 

on  the  plea  of  payment,  id,  ib. 

9.  An  assignment  of  debts  cannot  be 
given  in  evidence  under  the  plea  of 
accord  and  tatitf action,  id,  ib, 

10.  A  bill  of  parcels  stating  the  goods 
as  bought  of  JD.  Cf  L  is  not  conclu- 
sive evidence  that  D.  &  /.  were 
joint  owners  of  the  goods.  Harris 
V.  yohnstonf  311 

11.  The  sentence  of  a  court  martial  is 
not  conclusive  evidence  that  a  man 
is  liable  to  militia  duty.  Wise  v. 
Withers,  331 

12.  A  foreign  sentence  of  condemnation 

as  good  prize,  is  not  conclusive-evi- 
dence  that  the  legal  aitle  to  the 
properly  was  not  in  the  subject  of  a 
neutral  nation.    Malefy,  Shattuci, 

458 

ERRORS. 

If  errors  are  not  assigned  according  to 
the  rule  of  court,  the  writ  of  error 
will  be  dismissed  with  costs.  Gene^ 
ral  Mule,  I       ^  239 

EXECUTOR. 

1.  Upon  the  death  of  the  plaintiff,  and 
appearance  of  his  executor,  the  de« 
fendant  is  not  entitled  to  a  continu* 
ance ;  but  he  may  insist  on  the  pro- 
duction of  the  letters  testamentary 
before  the  executor  shall  be  per- 
mitted to  prosecute.  Wilson  v.  Cod" 
man,  ,  193 

2.  See  Legacy,  1. 

3*  An  executor  cannot  maintain  a  suit 

in  the  district  of  Columbia,  upon 

letters   testamentary  granted  in  a 

foreigil  country.    JDixon  v.  Rainsay^ 

^  319 


,  IF  ACTOR. 

■s 

\i  A  factor  may  be  justified  by  the  -or- 
ders of  a  generallkgent  in  departmg 
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from  the  written  instructions  of  the 
prineipst    Jianellay  Barry^      415 

2*  An  ftgent  forcoUectin^  debts  mer^ 
ly,  is  not  ^faatr  within  the  13th 
section  of  the  set  of  limitations  of 
Virginis.     Uopkirk  ▼.  BtH,         454 

3.  A  promise  by  a  factor  that  he  would 
write  to  his  principal  to  get  insu- ' 
ranee  done,  does  not  bind  the  prin- 
dpal  to  insure.    Randolph  v.  Ware^ 

503 

FOREIGN  SENTENCE. 

A  foreign  sentence  as  good  prize,  is 
not  conclusive  evidence  that  the  le- 
gal title  to  the  property  was  not  in 
the  subject  of  a  neutral  nation.  Ma* 
ley  V.  Shauuek^  458 

FORFEITURE. 

If  a  false  oath  be  taken  to  procure  a 
register  for  a  vessel,  the  United 
States  have  an  election  to  i^oceed 
against  the  veuel  as  forfeited,  or 
against  the  person  who  took  the 
false  oath  for  its  value.  But,  until 
that  election  is  made,  the  title  to 
the  vessel  does  not  vest  in  the  Uni- 
ted States  under  the  forfeiture;  and 
the  United  States  cannot  maintain 
an  action  for  money  had  and  recei- 
ved against  the  assignees  of  the 
person  who  took  the  oath,  and  who 
bad  become  bankrupt;  the  assignees 
having  sold  the  vessel  and  received 
the  purchase-money  before  the  tei* 
•  zure  of  the  veeeel.  United  State*  v. 
Grundy  et  al,,  337 

FREIGHT. 

^uare,  whether  the  mortgagee  of  a 
ship  is  entitled  to  the  freight? 
Modgsott  V.  Btttttt  140 

FRAUD. 

1.  The  courts  of  the  United  States  will 
not  enforce  an  ag^ement  entered 
into  in  fraud  of  a  law  of  the  United 
States;  although  that  agreement 
made  between   persons  who 


were  then  enemies  of  the  United 
States,  and  the  object  of  the  agree- 
ment a  mere  stratagem  of  war.  Man- 
nay  r  £«f,  243 
2*  A  discharge  under  an  insolFent  act, 
obtained  by  frauds  it  a  diec/uirge  in 
due  course  of  law,  Sinmu  r*  Sla- 
cumt                                         300 


GENERAL  RULK 

1.  If  tbe  transcript  be  not  filed  by  the 
6th  day  of  the  term,  either  party 
may  have  a  continuance,  239 

3.  If  judgment  below  be  30  days  be- 
fore the  sitring  of  this  court,  the  re- 
cord must  be  fUed  within  the  first 
6  days  of  the  term,  ib. 

3^  In  all  cases  from  the  district  of 
Columbia,  the  record  must  be  filed 
within  the  first  6  days  of  the  term, 

-     ib. 

4.  If  errors  are  not  assigned  according 
to  the  general  rule,  the  writ  of  er- 
ror wifi   be  diemiesed  wkh  costs, 

ib. 

5.  If  the  defendant  refuses  to  plead, 
the  court  will  proceed  ex  parte^ 

lb. 

HABEAS  CORPU& 

A  warrant  of  commitment  by  justices 
of  the  peace  must  state  a  good  caue 
certain^  tufiported  by  oath.  Ex  parte 
Burford^  448 


INSOLVENT. 

1.  The  United  State's  hare  no  Ben  on 
the  real  estate  of  their  debtor,  until 
suit  brought,  or  bankruptcy,  «ra 
notoriou*  insolvency  hss  taken  place; 
or  being  unable  to  pay  ali  hia  debts 
he  has  made  a  voluntary  assignnent 
of  all  his  property;  or  haini^  ab- 
sconded, his  ptc^rty  has  been  at* 
tacked  fay  .process  of  law.  7ixted 
Statee  r.  Mooe»  73 

3-  AdiflBhai^'underaninaolrentUwA 
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obtained  by  fraud,  is  a  discharge  in 
due  course  qfla'af.  Simms  v.  Slacunit 

300 

INSURANCE. 

1.  If  a  policy  upon  a  vessel  has  a  clause 
"  that  if  the  vessel  after  a  regular 
survey  should  be  condemned  as  un- 
sound or  rotten,  the  underwriters 
should  not  be  bound  to  pay,"  a  re- 
port of  surveyors  that  she  was  un- 
sound and  rotten,  but  not  referring 
to  the  commencement  of  the  voy- 
age, is  not  sufficient  to  discharge 
the  underwriters.  Marine  Ins.  Co. 
v.  Wilson,  187 

2.  ^<ere,  whether  such  report,  even 
n  it  relate  to  the  commencement 
of  the  voyage,  would  be  conclusive 
evidence  ?  id*  ib. 

3.  See  Kon' Intercourse,  1.- 

4.  If  a  vessel  be  insured  at  and  from 
K.  to  A.9  and  take  a  cargo  for  B.  and 
A.,  and  sail  with  intent  to  go  first 
to  B.  and  then  to  A.,  and  is  captured 
before  she  arrives  at  the  dividing 
point  between  A.  and  B.,  this  is  a 
case  of  intended  deviation  only,  and 
not  of  non-incefition  of  the  voyage  in- 
sured.    Marine  Ins.  Co.  v.  Tucier, 

357 
4f«  It  depends  upon  the  particular  cir- 
cumstances of  the  case,  whether, 
if  the  vessel  be  captured  and  re- 
captwedf  the  loss  shall  be  deemed 
total  or  partial,' id»  ib. 

Gl  a  promise  by  a  factor  that  he  would 
write  to  his  principal  to  get  in- 
surance done,  does  not  bind  the 
principal  to  insure.  Randolph  v. 
Ware,  503 


JUDGMENT. 


See  Collector^  2.  Caveat,  1. 
JUDGE. 


Vol.  III. 


See  Courtp  2. 


JURISDICTION. 

1.  The  want  of  proper  parties  is  not 
a  good  plea  to  a  bill  in  chancery 
which  suggests  that  such  parties 
are  out  of  the  jurisdiction  of  the 
court.     Milligan  v.  Mlledge,      220 

2.  If  there  be  two  or  more  joiny^lain- 
tiffs,  and  two  or  more  joint  <i«end- 
ants,  each  of  the  plaintiiifs  must  be 
capable  of  suing  each  of  the  defend- 
ants in  the  courts  of  the  United 
States,  in  order  to  support  the  ju- 
risdiction.    Stravibridge  v.  Curtiss, 

2(5r 
3*  This  court  has  not  jurisdiction  upon 
a  writ  of  error  to  a  state  court,  if 
the  decision  of  the  state  court  be 
in  favour  of  the  privilege  claimed 
under  an  act  of  congress*  Cordon 
V.  Caldcleugh,  268 

4.  All  the  rights  to  a  testator's  person- 

al property  are  to  be  regulated  by 
the  laws  of  the  country  where  he 
lived;  but  suits  for  those  rights 
must  be  governed  by  the  laws  of 
that  country  in  which  the  tribunal 
is  placed.     Dixon  v.  Ramsay,    319 

5.  If  the  court  has  not  jurisdiction,  the 
officer  executing  its  process  is  a 
trespasser.     Wiser.  Withers,      331 

JURY. 
See  Damages,  1. 

JUSTICES  OF  PEACE. 

1.  ^are,  whether  the  act  of  congress 
abolishing  the  fees  of  the  justices 
of  peace  of  the  district  of  Colum- 
bia, can  affect  those  justices  who 
were  in  commission  when  the  act 
was  passed?     United  States  v.  More, 

159 

2.  A  justice  of  peace  of  the  dis- 
trict of  Columbia  is  an  officer  of 
the  government  of  the  United 
States,  and  exempt  from  militia  du« 
ty.     Wise  V.  Withers,  331 

3.  See  Habeas  Corpus,  1.     Warrant,  1. 

K 
KENTUCKY. 

I  See  Caveat,  1. 
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LEX  XOCL 


LANDS. 

1.  Under  the  act  of  Peimsylvaiiia  of  3d 
Aprilt  1793,  for  the  wde  of  the  vacant 
lands,  ace.  the  grantee,  by  a  war- 
rant, of  a  tract  of  land  lying  north 
and  west  of  the  rivers  Ohio  and  Al- 
leefaany,  and  Conewango  creek, 
who  by  force  of  arms  of  the  enemies 
of  the  United  SUtes  was  prevented 
from  settUi^and  improving  the  sud 
land  for  the  space  of  two  years 
from  the  date  of  his  warrant,  bat 
during  that  time  persisted  in  his 
endeavours  to  make  such  settle- 
ment and  improvement,  is  excused 
from  making  such  settlement  as  b 
described  in  the  9th  section  of  the 
act,  and  the  warrant  vests  in  such 
grantee  a  fie-nrnpU.     Muideioper 

V.   DoMglOM^t  1 

3.  ^«rtf,  whether  a  British  subject, 
bom  in  England  in  1750,  and  who 
always  resided  there,  could,  in  the 
year  1786,  take  and  hold  lands  in 
Virginia  by  descent  or  devise! 
Lambert  v.  Paintt  97 

3.  See  Xffli,  1. 

LEGACY. 

If  a  testator  declares  that  a  certain 
legacy  shall  abate,  if  the  personal 
and  real  estate  of  which  he  shall 
die  seised  and  possessed  shall  not 
be  sufficient  to  pay  all  his  debts  and 
legacies,  and  if  tne  estate  be  more 
than  sufficient  at  the  time  of  the 
testator's  death,  but  afterwards  be- 
come insufficient  by  means  of  the 
bankruptcy  of  the  executor,  such 
legacy  shall  abate  for  the*  benefit  of 
the  other  iegaeict.    SiUby  v.  Toung, 

LETTER  OF  CREDIT. 

See  Attumpiitt  3. 

LETTERS  TESTAMENTARY. 

See  Executors^  1.  &  S. 


See  yurUdictionp  4. 

UEN. 

The  United  States  have  no  Uen  on  the 
real  estate  of  their    debtor  until 
9uit  br  ought f  or  a  notoriotu  intol^eney, 
or  banhufteyf   or  being  unable  to 
pay  a// his  debts,  he  has  made  a  «o- 
luntary  assignment  of  ail  bis  prO" 
perty,  or  having  absconded,  &c.  hia 
property  has  been  attached  by  pro- 
cess of  law.    United  States  v.  jSboe, 

73 

LIMITATIONS. 

1.  The  act  of  limitations  of  Viiginia 

begins  to  run  against  a  creditor  re- 
siding out  of  the  state,  if  he  comes 
into&e  state  for  temporary  purpo- 
ses, provided  the  debtor  be  in  the 
state  at  that  time.  Fam  ▼•  JRober- 
deau,  174 

2.  The  treaty  of  peace  prereats  the 

operation  of  the  actof  limitafiows  of 
Virginia  upon  British  debts  con- 
tracted before  the  treaty.  M^kirk 
V.  BeiU  454 

3.  An  agent  for  collecting  debts  mere- 
ly, is  not  a  factor  wiUiin  the  13di 
section  of  Uie  act  of  fimkations  of 
Virginia,  id^  ib. 

M 

MILITL\. 

See  yueticet  of  Peaces  2.     Court  Mar- 
tial,  1,  2. 

MISTAKE. 

L  He  who  sells  property  on  a  descrip- 
tion given  by  himself  by  mistakr, 
is  bound,  in  equity,  to  make  good 
that  description.  M*FerranY.  Tof- 
/•r,  370 

2.  ^M«rf,  if  the  mistake  be  of  a  mat- 
ter deemed  perfectly  immaterial 
by  bQth  parties  at  the  time  of  the 
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contract,  and  which  ^ould  not  have 
varied  the  bargpain  if  it  ^ad  been 
known,  and  of  which  both  parties 
\rere  equally  ignorant,  whether  a 
court  of  equity  ought  to  interfere  ? 
M^Ferran  v.  Taylor^  27Q 

MORTGAGE. 

1,  A  mortgage  of  part  of  the  property, 
oi  Si  collector  oftkt  revenue  to  his  sure, 
ty  in  bis  official  bond,  to  indemnify 
him  from  his  responsibility  as  sure- 
ty on  the  bond,  and  also  to  secure 
him  from  his  existing  anH future  en- 
dorsements for  the  mortgagor  at 
bank,  is  valid  against  the  United 
States,  although  it  turns  out  that 
the  collector  was  unable  to  pay  all 
his  debts  at  tlie  time  the  mortgage 
was  g^ven,  and  although  the  mort- 
gagee knew,  at  the  time  of  taking  the 
mortgage,  that  the  mortgagor,  was 
largely  indebted  to  the  United 
States.     United  Statet  v*  Hooe,     73 

%  A  mortgage  of  chattels^  in  Virginia, 
is  void  as  to  creditors' and  subse- 
quent purchasers,  imless  it  be  ac- 
knowledged, or  proved  by  the  oaths 
of  three  witnesses,  and  recorded  in 
the  same  manner  as  conveyances  of 
land  are  required  to  be  acknow- 
ledged, or  proved,  and  recorded* 
Hodgton  V.  Buttt,  140 

3.  ^tt<ertf,  whether  the  mortgagee  of 
a  ship  is  entitled  to  the  freight  \ 
id*  •  ib» 

4.  A  decree  for  the  sale  of  mortgaged 

property,  on  a  bill  to  foreclose  is  a 
final  decree,  and  may  be  appealed 
from.    Ray  v«  Zaw,  179 

N 

NAVY. 

The  commander  of  a  United  States 
ship  of  war,  if  he  seizes  a  vessel 
on  the  high  seas,  to ithout  probable 
cautit  is  liable  to  make  restitution 
in  value,  with  damages  and  costs, 
even  although  the  vessel  is  taken 
out  of  his  possession  by  superior 
force :  and  the  owner  is  not  bound 


to  resort  to  the  recaptor^  but  may 
abandon  and  hold  the  original  cap- 
tor liable  for  the  whole  loss*  Jfa- 
iey  V.  Shattuck,  458 

NON-INTERCOURSE. 

1.  A  vessel  belon^ng  to  citizens  of  the 
United  States  in  the  year  1799, 
■driven  by  distress  into  a  French 
port  and  obliged  to  land  her  cargo 
in  prder  to  niake  repairs,  and  pre- 
vented by  the  officers  of  the  French 
government  from  relading  her  ori- 
ginal cargo,  and  from  taking  away, 
in  exchange,  any  thing  but  produce 
or  bills,  might  lawmlly  purchase 
and  take  away  such  produce,  and 
such  voyage  was  not  illeg^,  so  as 
to  avoid  the  insurance.  Mallet  v. 
yenkt,  210 

2.  The  act  of  June  13th,  1798,  did  not 
impose  any  disability  upon  vetteU 
of  the  United  States  bona  Jtde  sold 
to  foreigners  residing  out  of  the 
United  States  during  the  existence 
of  that  act.     Sands  v.  Knox,       499 

NOTICE. 

1.  Notice  of   the   time   and  place  of 

taking  a  deposition  given  to  the  at' 
tomey  at  law,  is  not  sufficient  under 
the  law  of  Virginia.  Buddicum  v« 
Kirh  293 

2.  An  attorney  at  lam  may  agree  to  re- 
ceive, or  to  waive  notice,  and  shidl 
not  afterwards  be  permitted  to  al- 
lege want  of  it,  id.  ib* 

3.  If  notice  be  given  that  a  deposition 
will  be  taken  on  a  certain  day,  and 
if  not  fmished  on  that  day,  that  the 
commissioners  will  adjourn  from 
day  to  day  until  it  be  finished,  and 
the  commissioners  adjourn  over  se« 
veral  intermediate  days,  such  dep  • 
sition  is  not  taken  agreeably  to  no- 
tice, id.  ib. 

o 

OFFICER. 

See  yuttice  of  Peace,  2.  ^o^,  1.    Court 
Martial,  2.  Tretpaft,  1. 
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OPINION. 
See  C9Mrt^  2. 

P 

PAYMENT. 

See  £videncef  8.   Action,  1. 

PENNSYLVANIA. 

See  Landt,  V. 

PERSONAL  GOODS. 

All  righu  to  the  testator's  pergonal 
property  are  to  be  regulated  by  the 
laws  of  the  country  where  the  tes- 
tator Ured;  but  win  for  those  rights 
must  be  governed  by  the  laws  of 
that  country  in  which  the  tribunal 
is  placed.    Dixon  v.  Hanuay,     319 

PETERSBURGH. 

By  the  act  of  congress  of  10th  of  May, 
1800,  the  collector  of  the  district  of 
Petertburfh  was  not  restricted  to  a 
commission  of  2  1-2  per  cent,  oii  the 
moneys  by  him  collected  and  re- 
ceived after  the  30th  of  June,  1800, 
on  account  of  bonds  previously 
taken  for  duties  arising  on  goodb 
imported  into  the  United  States. 
United  State*  v.  Heth,  399 

PLEADING. 

1.  ^^^  Evidence,  1* 

2.  In  a  declaration,  the  averment  that 
the  assignment  of  a  promissory  note 
was  for  valiu^  receiwd,  is  an  irama-' 
terial  averment,   and  need  not  be 
proved.     Wilton  v.  Cedman,        193 

3.  If  the  defendant  plead  the  bankrupt- 
cy of  the  endorser  in  bar,  a  replica- 
tion stating  that  the  note  was  given 
to  the  endorsor,  in  tnutfor  the  plain' 
tiff,  is -not  a  departure  from  the  de- 
claration which  avers  the  note  to 
have  Seen  given  for  value  received, 

1    ' 


4«  A  plea  in  bar  to  a  bHl  in  chancery, 

denying  only  part  of  the  material 
facts  stated  in  the  bill,  is  not  good. 
A  mere  denial  of  facts  is  proper  for 
an  answer,  but  not  for  a  plea.  Jdil- 
ligan  V.  MilUdge,  220 

5.  The  want  of  proper  parties  is  not  a 
good  plea,  if  the  bill  suggests  that 
such  parties  are  out  of  the  jurisdic- 
tion of  the  court,  id,  ib, 

6.  A  variance  in  date  between  the 
bond  declared  upon,  and  that  pro- 
duced on  oyer,  is  matter  of  sub- 
sUnce,  and  fatal  upon  the  plaintiff's 
special  demurrer  to  the  defendant's 
bad  rejoinder.  Cooke  v.  Graham,  329 

7.  A  inding  by  a  jury  which  contra- 

dicts a  fact  admitted  by  the  plead- 
ings, is  to  be  disregarded.  M'Fer- 
ran  v.  Taylor,  270 

&  Upon  the  plea  of  payment  to  debt  on 
bond,  the  defendant  may  give  in 
evidence  tokeat  delivered^  on  ac- 
count of  the  bond,  at  a  certain  price; 
and  also  an  assignment  of  debts  to 
the  plaintiff,  part  of  which  he  col- 
lected, and  part  were  lost  by  his 
negligence  or  indulgence.  Buddtcum 
V.  Kiri,  29(5 

9.  An  assignment  of  debts  cannot  be 
pleaded  as  an  accord  and satUf action 
to  debt  on  bond,  id,  ib, 

10.  ^ctre,  whether  a  deputy  marshal 
can  plead  in  abatement  that  the  ca- 
pias  was  not  served  on  him  by  a 
disinterested  person  \  Knox  v.  Stm.' 
mers,  495 

PRACTICE. 

1.  See  Appeal,  1,  2, 3.  Costs,!,  2,3,  4, 5. 

2.  If  statements,  of  the  case  are  not 
furnished  according  to  the  rule  of 
the  court  on  that  subject,  the  cause 
will  be  dbmissed  or  continued. 
Peyton  y,  Br&oke,    -  93 

3.  A  certiorari  will  be  awarded  upon  a 
suggestion  that  the  citation  has 
been  served,  but  not  sent  up  with 
the  transcript  of  the  record.  Field 
V,  Milton,  1  514 

4.  If  usury  be  specially  pleaded,  and 
the  courtrejectthe  evidence  offered 
upon  such  a  special  plea,  it  may  be 
admitted  upon  the  general  issues 
notwithstanding  it  has  boen  refti- 
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sed  upon  the  special  plea.  Lvoy  v. 
Gad^y  180 

5.  The  averment  that  the  assignment  of 

a  promissory  note  was  for  value  re- 
ceived is  immaterial,  and  need  not 
be  proved.    Wiiton  v.  Codman,   193 

6.  Upon  the  death  of  the  pluntiff  and 

appearance  of  his  executor,  the 
defendant  is  not  entitled  to  a  con- 
tinuance ;  but  he  may  insist  on  the 
production  of  the  letters  testamen- 
tary, before  the  executor  shall  be 
permitted  to  prosecute,  id,  ib, 

7.  See  Pleading f  4,  5. 

d.  The  want  of  proper  parties  is  not  a 
proper  ground  for  dismissing  the 
bill,  id*  ib. 

9.  If  the  executor  has  no  assets,  you 
may  proceed  in  equity  against  the 
devisees  and  legatees,  id.  ib, 

10.  See  Pleadings  6.  Variance^  1. 

11.  See  General  Rule. 

12.  To  support  a  judgment  on  a  collect- 

or's bond  at  the  return  term,  it 
must  appear  by  the  record,  that  the 
writ  was  executed  14  days  before 
the  return  day.  Dobynet  ?.  United 
States,  241 

13.  If  the  plaintiff  in  error  does  not  ap- 

pear, the  defendant  may  either 
have  the  pluntiff  called  and  dis- 
miss the  writ  of  error  naitk  cottt,  or 
he  may  open  the  record  and  g^  for 
an  affirmance.     Montalet  v.  Murray, 

249 

14.  See  Jurisdiction,  2, 3. 

15.  A  general  (/f tmiMa/ of  the  plaintiff's 
caveat,  in  Kentucky,  does  hot  pur- 
port to  be  a  judgment  upon  the 
merits.    Wilson  v.  Speedy  283 

16.  St^Kotice,  1,2,3. 

17.  The  court  upon  a  trial  by  jurv,  is 

bound  to  give  an  opinion,  if  re- 
quired»  upon  any  point  relevant  to 
the  issue.    Douglass  v.  M* Allister, 

298 

18.  An  appearance  of  the  defendant,  by 

attorney,  cures  all  irregularity  of 
process.    Knox  v.  Summers,       496 

• 

PROMISSORY  NOTE. 

1.  An  endorser  may  avail  himself  of 
usury  between  the  maker  and  the 
endorsee.    Levy  v.  Gadsby,         180 

2.  The  averment  that  the  assignment 
of  a  promissory  note  was  for  value 


received  is  immaterial,  and  need  not 
be  proved.     Wilson  v.  Codm^n,   193 

3.  If  the  defendant  plead  the  bank- 
ruptcy of  the  endorsor  in  bar,  a  re- 
plication that  the  note  was  given  to 
the  endorsory  in  trust  for  the  plain' 
tiff,  is  not  a  departure  from  the  de- 
claration which  avers  the  note  to 
have  been  given  for  value  received. 
Wilson  y.Codman,  193 

4*  If  a  promissory  note  be  received  as 
conditional  payment  for  goods  sold 
and  delivered,  and  be  passed  ftway, 
the  vendor  of-  the  goods  cannot 
maintain  an  action  for  the  goods 
sold  and  delivered.  Harris  v.  John' 
ston,  311 

5.  An  endorsee  of  a  promissory  note 
payable  to  order,  cannot  in  Virginia, 
maintain  an  action  at  law,  against  a 
remote  endorsor;  but  he  may  in 
equity,  id.  ib' 


R 


REGISTER. 


See  Forfeiture,  1. 
REVENUE. 

See  Lien,  1.  Mortgage,  1.  Non-Inter- 
tercourse,  1,  2,  Collector,  2.  Peters- 
burgh,  1.     Forfeiture,  1. 


RULE  OF  COURT. 


See  General  Rule, 


239 


SEIZURE, 
See  Forfeiture,  1.    Navy,  1. 

SHIP. 
See  Forfeiture,  1.    J^avy,  1- 
SLAVE. 
If  the  owner  of  a  slave,  remoying  into 
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Vh^Ot  shall  Ulw  the  otth  required 
bjT  the  act  of  asiemblyt  within  60 
d«yt  after  the  remoral  of  the  0¥m- 
er,  it  shall  prevent  6e  slave  from 
gaining  his  freedom,  although  he 
was  brought  into  Virginia  hy  a  per* 
•on  claiming  and  exercising  the 
rifl^t  of  ownership  over  him,  eleven 
months  before  the  removal  of  the 
true  ovmert  and  although  the  per- 
son who  broQght  him  in  never  took 
the  oath;  and  although  the  slave 
wmained  in  Virgima  more  than  one 
year  j  and  although  the  true  owner 
never  brought  him  in.  Scott  v.  Kc' 
gro  London,  324 

STATUTE. 

The  words  of  a  statute,  if  dubious, 
ought  to  be  taken  most  strongly 
against  the  law  makers.  United 
Statee  v.  Meth,  413 


A.  may  avail  himself  of  the  plea  of 
usury.    Levy  v.  Gadtby,  180 


TRESPASS. 

Trespass  lies  against  the  officer  who 
executes  the  process  of  a  court  not 
having  jurisdiction.  Wiee  v.  Wither*, 

TRUST. 

If  the  payee  of  a  note  hold  it  in  trust, 
his  bankruptcy  will  not  take  away 
his  power  to  endorse  it  over  to  «»- 
tui  que  trust,    Wilton  v.  Codman,  193 


u 


USURY. 

If  A.  lend  money  to  B.  who  puts  it  out 
at  usurious  interest,  and  a^es  to 
pay  A.  the  same  rate  of  interest 
which  he  is  receiving  upon  A/s 
money,  Uiis  is  usury  between  A.  and 
B.,  and  an  endorser  of  B.'s  note  to 


VARIANCE. 

A  variance  between  the  date  of  the 
bond  as  stated  in  the  declaration^ 
and  as  it  appears  on  oyer,  is  a  matter 
of  eubstan^,  and  fatal  on  the  plain- 
tiff's special  demiurer  to  the  de- 
fendant's bad  rejoinder*  Cooie  v. 
Graham,  229 

VERDICT. 

A  finding  by  the  jury  which  contradicts 
a  fact  admitted  by  the  pleadings,  is 
to  be  disregarded.  M^Ferran  v. 
Ta/ior^  270 

VIRGINIA. 

See  Cotti,  2.  British  Subjects,  1,  2. 
Mortgage,  2.  Linutations,  1,  2,  3. 
Bond,  4.  PronUssary  Note,  5.  Slaves^ 
1.  Agent,  3. 

w 

WARRANT. 

A  warrant  of  commission  by  justices 
of  the  peace,  must  state  a  ^mn^  eaue 
certain,  supported  by  o€Uh'  Ex  parte 
Burford,  44« 

WITNESS. 

See  Evidence,  5. 

WRIT  O  F  ERROR. 

• 

No  appeal  or  writ  of  error  lies  in  a  cri- 
minal case,  from  a  judgment  of  the 
circuit  courts  of  the  United  States. 
United  States  v.  Mare,  159 


END  OF  VOLUME  THIRH. 
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